Vocabulary (4 Terms)


1. Contract: 


	Defn: 	Legally enforceable agreement.


2. Quasi-Contract:


	Defn: 	Sort of like a contract; Equitable Remedy.  Not governed by 			contract law, it is governed by laws in equity.


3. Unilateral Contract


	Defn:	A contract that results from an offer that requires performance to 		accept.


	-	Did the offer require performance?  If so, then it is unilateral.


	Ex:  	$500 for my lost doll.  The only way to turn that offer into a K is 		be performance, so it’s unilateral.


	Ex:	If the offer EXPRESSLY requires performance.


4. Bilateral Contract


	Defn:	A contract that results from an offer that is open as to how it 			may be accepted.


	-	If the offer was open as to acceptance then it’s bilateral.





How To Remember:


Always 	- Applicable Law


Flush 		- Formation


Toilets 	- Terms of the K


Please		- Performance


Everyone	- Excuse of Non-Performance


Remember 	- Remedies


That		- Third Party Beneficiaries








�
I.	Applicable Law


	A. Common Law


	-	Law derived from the decisions of the court.


	-	It is CL unless it is a sale of goods.


		Ex:  	The Braves sign McGriff to a K, obviously the UCC does 			not apply.  But when the Braves sell McGriff a t-shirt, 				then the UCC does apply.


	B. Statutes


	-	Article 2 of the UCC - Most rules are derived from the CL.


		Ex:  	Sales of land and leases of property are NOT in the UCC.
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II.	Formation of Contracts


A. 	Do I have an agreement?


	1. Offer


		A. 	It is a manifestation


			-	Through your words and actions.


			-	You do not worry about what was in 							someone’s head.  Intentions are not 							important.  What was said, written and done 						is the important part.


		B.	of Commitment


			-	A willingness to be bound


		C. 	Problem Areas


			1. Rule with respect to advertisements.


			-	Ads are not offers, they are merely 							invitations to make an offer.


			Ex:  	When you walk into a store and the sign 						says, shirts for $10.  When you go to the 						clerk and hand him the $10, you are making 						him the offer.


			2. 	Problem involving a missing price term.


			-	Can a communication manifest a 							commitment to be legally bound when there 						is no discussion of amount?


				1. 	If it is a sale of real estate (CL) and 							there is a missing price term, the 							communication can not be an offer.  							CL requires that the communication 							include ALL material terms and in a 							sale of real estate, price is a material 							term.


				2. 	If it is a sale of goods (UCC):  Under 							Article 2 a communication can be an 							offer without a price term if that is 							what the parties intend.


				3. 	Rule Regarding Ambiguous Material Terms:


					-	I will sell you my Cadillac for a 								reasonable price.  Both under the 							UCC and CL, when you have an 							ambiguous term, the communication 							is not an offer.  You can not have a 							vague or ambiguous term.  The parties 						must have meant to have further 							negotiations.


				4.	Requirements Contracts


					Defn: Measures the quantity of goods to be 						purchased by the buyer’s 									needs/requirements.


					Ex: 	I agree with the liquor store, 								that I will buy all the T-Bird 								that I need, I will buy from the 								liquor store.  


					Rules:	


					1. 	It is OK to express quantity 								terms of buyer’s requirements.  								There is a commitment, because 							if you buy anything, you must 								buy it from that place.


					2. 	Watch for an increase in 									requirements.  What if I buy ten 							bottles of T-Bird for 10 months 								and then want to increase to 								100 bottles.  The test is the 								unreasonable disproportionate 								test.  You cannot increase 								disproportionately from prior 								requirements.


		D. 	Termination


			1. 	Termination of an offer means that it is gone 						and gone forever.  It is DEAD.


			2. 	Four ways Termination happens:


				a.	Lapse of Time


				-	If the offer states the time, it’s 								open that long.  If it does not 								state the time, then the time is a 								reasonable amount of time.


				b.	Death of Either Party


				-	If Joe makes Mary and offer 								and Joe dies before Mary 								accepts, then the offer dies with 							him.


				c.	Revocation of an Offer


					Ex:	Joe offers to sell me his 73 								Caddy.  Before I accept, he 								changes his mind and doesn’t 								want to sell.


						Legal Issues


						Questions to ask:


						1. 	How does revocation 									happen?


						     A. 	You are looking for a 									statement by the person 									that he is changing his 									mind.


						     B.	Or conduct on the part of 									the offeror that he has 									changed his mind.  Joe 									offers to sell the caddy, 									but then sells it to 										someone else.


						     C. 	The offeree must be 									aware of what was said 									(A) or what was done 									(B).


						Ex: 	Joe offers to sell 										me his 73 Caddy 										to Sharon Stone.  										The next day, 										while he is in the 										shower alone, he 										says, “I changed 										my mind!”  This 										does NOT 											constitute a 											revocation of the 										offer. 


2. 	When does revocation become effective:


-	To be effective, it must precede acceptance.


-	If it is sent through the mail, it is not effective until it is received.


3. 	When does revocation NOT become effective:


-	There are some offers that CAN NOT be revoked.  There are four situations where this is true:


							1. 	Options


When there is both a


promise to keep the offer open and you get consideration for that promise.


2. 	Where the offer has been reasonably/foreseeably relied on.


-	Assume that BARBRI decides to hire someone to remodel the room.  X seeks bids to supply chairs and each of those vendors makes a bid.  X uses Joe’s bid in the BARBRI quote.  Joe’s offer is irrevocable.


							3. Part performance.


							Ex: 	Joe offers Mike $100 to


paint the house.  If Mike starts painting the house, Joe cannot change his mind.  The offer is irrevocable because it’s a unilateral and the only way to accept was by performance.


-	What if (same as above) Mike had just gotten ready to perform, by buying paints.  Can Joe revoke the offer?  Yes.  There has not been part performance.  Mere preparation is not enough.  


-	Quasi contract would apply and Mike could recover there.


							4. Sale of Goods - UCC


This is the firm offer rule. 


Under this rule, if a merchant in a signed writing promises to keep her offer open then he cannot revoke.  Only applied in sale of goods.  Article 2 requires no consideration to keep the offer open.


				d.	Rejection


				-	When the offeree turns down the offer.


				-	Three forms of indirect rejection:


					1.	Counter Offer


Ex: 	Joe offers to sell the caddy for $500, and Mike offers $200.  Mike has rejected the $500 and countered with $200 with REJECTS the first offer.


Ex:	Joe offers the caddy for $400, I offer $200.  Joe says no, and then I say, OK I’ll take it for $400.  I cannot do that, the offer was off the table and I have to counter offer at $400.


							Ex: Bargaining


							-	IT is not rejection.  


			Ex: 	Joe offers the caddy for 


$400 and I say, will you take $200?  I have not rejected the original offer, it is still on the table.


					2.	Conditional Acceptance


					Ex:  	I accept if....is a rejection.  


					3.	Sale of Goods


CL Rule - The mirror image rule.  The acceptance must look EXACTLY like the offer.  If you add any terms you have rejected.  


Ex:  	I offer to rent you a room in my house.  If you say, I accept if I can cook in my room. You have now rejected the offer.


UCC Rule:  	For sales of goods, “I accept and...” involves UCC 2-207 “the battle of the forms.”


						Basics:


Unlike CL, there is no mirror


image rule, you can add terms.  Where the offer doesn’t say anything about arbitration, under article 2 you can add that.  You need to see if the acceptance is ADDING new stuff or is it INSISTING on the new stuff.


Ex:  	If the acceptance adds arbitration it’s ok, but if it says, I accept IF there is arbitration, there is no contract.


2. 	The phrase in 2-207 is seasonal acceptance of terms.  You do have an offer and acceptance even though there is added terms.


3. 	What is the deal once the acceptance adds the stuff?  Which is the deal, the offer of the acceptance with the additions?


						-	If both parties are merchants.


						-	Do the new terms materially 


alter the deal?


-	Were the new terms rejected by the offeror?


	2. 	Acceptance


		Two things to look for:


		A. 	Who is accepting?


1. 	The person that is accepting must be the person who was offered the deal.


Ex:	Joe offers Mike the caddy.  Dave hears of the offer and accepts Joe’s offer.  Dave cannot accept the offer.


2.	The offeree must know of the offer at the time he accepts.


			Ex:  	Reward/Prize situation.


	Ex: 	Joe offers $500 for a lost dog.  Mike returns the 


dog and later learns of the reward.  Mike cannot accept the reward later after he learned about it.


		B. 	How are they accepting?


			1.	By a returned promise:


Ex:  	Joe offers to sell car for $400, Mike promises to buy.  Generally that is good enough.  There is an exchange of promises.  


-	The only time you can not accept by a promise is an offer to a unilateral contract.  Because that offer required performance.  


Ex:  	$500 prize for winner of the competition.  When Mike promises to win, it’s not good enough, he has to ACTUALLY win.


			2.	Start of performance.


Ex:  	I offer Joe $500 to paint the house.  When Joe starts to paint, has he accepted the offer?  You need to look at the nature of the offer.  If the offer said that you can only accept by performing, it is unilateral, requiring performance, not merely the start of performance.  This means that Joe must FINISH painting the house.  This also means that Joe is not legally obligated to finish painting.  There is no legally enforceable agreement.	


Ex:	What if the offer is silent as to how it can be accepted?  I.E. Bilateral?:  Starting to perform under an offer to enter into a bilateral contract is acceptance and creates the contract.


			3.	Mailbox Rule Fact Pattern


-	This only applies to acceptances. (Rule of Adam v. Lindsell)  This rule says that where it is reasonable to respond via ‘mail’, if you are responding in this reasonable fashion, the acceptance dates from the time it was sent, rather than when it was received.  Meaning, the time that it was put in the fax, or in the mailbox, or dropped off at FedEx.


Ex:	Joe offers to sell his caddy for $400 in the mail.  On Tuesday, Joe changes his mind, revoking that offer.  The letter revoking doesn’t arrive until Friday.  The revocation is only good when received.  If I mail the acceptance on Wednesday.  Under the MB rule, I have legally accepted on Wednesday, happening before the revocation and it makes the offer irrevocable.


B.	Is the agreement legally enforceable?


	1. 	‘Consideration’ 


Defn: A bargained for legal detriment.  In order for a promise to be


legally enforceable there must be a bargained for legal detriment.


Ex:	Joe promises something to Mike.  In order to establish consideration, you have to ask, what is Joe bargaining for, what is he looking for?  


Ex:	As the promisee, you have to show that you suffered some legal detriment.  Such as doing something that you are not legally obligated to do, promising to do that, or forbearing from something you have a right to do, or promising to forbear.


Ex:	If you come by my house, I will give you my car.  Is this a contract?  Depends.  If the reason I wanted you to come to the house, is just to get you there, then it is a contract. 


Ex:	If you stop listening to Barry Mannilow, I’ll give you $100.  If you stop listening to Barry, you have performed the legal detriment.


		A. 	Three problem areas in consideration:


			1.	Past Consideration


			-	There is no such thing, generally.


Ex:	Joe is so grateful that Bill saved Jen’s life that he promises to pay Bill $100.  Later, Joe changes his mind and doesn’t pay.  Joe does not have to.  There is no consideration.  Bill has not bargained for anything.


			2.	Part Payment of a Debt


-	Situation in which Joe owes Mike $1000.  Joe says, “how about I’ll give you $600, and you’ll forget about the rest.”  Mike says OK.  Joe pays.  Mike can still collect the rest because there is no consideration.  While Mike may have bargained for this, there is no legal detriment in Joe’s payment of $600.  Part payment of a debt that is due and undisputed is not consideration.


-	If on the other hand, Joe says he owes me $500, and I say he owes me $600, he CAN pay me $550 and that is consideration.


-	Also, if the debt is not yet due, Joe doesn’t have to pay the full amount.


			3.	Pre-Existing Legal Duty Rule


-	Doing something that you are already legally obligated to do is not consideration.  


Ex:	Willie Nelson K’s to play a local nightclub for $20,000.  Willie shows up and says, “I don’t feel like playing.”  The nightclub owner says, “I’ll pay you 30.”  When Willie plays, the agreement to pay $30,000 is invalid.  There is no legal detriment for Willie to pay because he was already legally obligated to play.


Ex:	If Bernie Williams has 3 years left on his contract and wants more money, he has to change the terms.  It can even be something small.


				A. 	UCC and the Pre-Existing Duty


					1. Article 2 does not have this rule.


Ex:	If Joe has a K with Mike to sell a pair of jeans for $1000.  If Joe says, I can’t sell them to Mike for $1,000 but I will sell them for $1,300.  The only concern here is a good faith test.


		B.	Consideration Substitutes:


			1. 	Promissory Estoppel


				Three Things to Know:


a.	First look to see if there is a way to deal with the problem using consideration.


				b. 	Three Elements of Promissory Estoppel


					1. 	Look for a promise.


2. 	Is that promise relied on in a way that is reasonable, detrimental and foreseeable.


3. 	Enforcement is necessary to avoid injustice.


c.	What does a Promissory Estoppel Fact pattern look like?


Ex:	Joe has a mortgage on Mike’s house.  Joe promises that he will not foreclose.  Mike then goes out and paints the house.  Then Joe comes and forecloses anyway.  Mike will try to show that his agreement with Joe is valid due to Promissory Estoppel.


			2.	Capacity Problems


				a.	Infants


				b.	Mental Incompetents


c. 	Intoxicated - Those who lack the ability to understand.


					1. One person need be drunk AND


					2. The other party had to know.


				d.	Incapacity Question.


					Rule for Necessaries


					1. Food


					2. Clothing


					3. Shelter


					4. A way to make a living


-	General concept is that even persons lacking capacity are legally obligated to pay for necessaries.  


Ex:	Bill and Hillary decide that Chelsea is responsible and old enough so they kick her out.  If she buys a bike to deliver papers on paper route, Chelsea is obligated to pay for the bike.  That legal obligation is quasi-contract.  All that can be recovered is the value of performance to that person.


	2. 	Statute of Frauds


		A. What K’s are within the SOF?


		-	Within - means that that the K is governed by the 					SOF.  


		-	Some K’s are so susceptible to fraud that they need 				special proof to prove their existence.


		-	Situations that the SOF applies:


			1.	Services Contracts not capable of being 						performed within the year.


				Ex:	Joe K’s to cut all the trees on X’s 							land.  It is capable of being performed 						within the year (with unlimited 								resources).


				Ex:	Joe hires Mike to work for Joe for the 							rest of Mike’s life.  Life expectancy or 						how long Mike lives is irrelevant.  							Mike could die in a week so it is 							capable to perform the K. (NY 								requires a writing if it’s a lifetime 							deal).


				Ex: 	A agrees to work for B for 2 years.  							This is within the SOF.  Any specific 							time over a year needs a writing.


				Ex:	When performance is on a particular 							date more than a year away, a writing 							is needed.  If John Denver agrees to 							perform on New Year’s Eve 2002 on 							March 1, 2000:  Since the time is a 							year later, it needs a writing.


		B. How do I satisfy the SOF with respect to K’s?


			1. Facts about performance of the agreement.


				a. 	Full performance by either party 							satisfies the SOF.


				b. 	IF it is a services K, part performance 							does not satisfy the SOF.


					Ex:	Joe agrees to work for X for 								$1000 per month for 5 years. 								Joe works for 9 months and 								does not get paid.  Is  that an 								agreement within the SOF?  								Yes.  Part performance is not 								enough to satisfy the agreement.  							Joe can recover under quasi-								contract.


		C. What happens if the SOF is not satisfied?


			1.	The SOF is a defense to K formation so that 						when you have a situation that is within the 						SOF and the SOF is not complied with, there 					is a defense that needs to be pleaded and 						proved to null the contract.


			2. 	Look for a quasi-contract remedy.


		D.	Modifications of K


			1. 	If after you have made the change, and the 						change is still within the SOF, it still has to 						be in 	writing.


			2.	If you make a change and it’s not within the 						SOF, no writing needed.


				Ex:  	Joe and Mike agree to lease a building 						for 2 years.  Then we modify the price.  						New K still needs to be in writing.


				-	But, If Joe and Mike change the lease 							to a one-year lease, it doesn’t have to 							be in writing.


	Other Defenses to K Formation:


	3. 	Unconscionability


		Three major points:


		a.	The ability of a court to refuse to enforce all or part 				of an agreement because the terms are oppressive 					or were presented in such a way that they unfairly 					surprised the other party.


		b.	Whether a K is unconscionable is always tested as 					of the time the contract was entered into.


		c.	The issues of unconscionability always go to the 					judge.


	4.	Illegality


		Ex:	Assume that Jeff agrees to pay $500 to Joe if Joe 					will kill Jane.  That agreement has an illegal 						subject matter.  The agreement is void.


		Ex:	Joe will pay Mike $200 for a car ride.  Joe wants 					Mike to drive him there so he can kill Jane.  The K 					between Mike and Joe is not illegal.  Only one 					party has an illegal purpose.  This is assuming that 					Mike did not know that Joe wanted the ride so that 					he can kill Jane.


	5. 	Ambiguity


	-	Case of Raffles v. Wichelhaus


		Situation where there was a K for the sale of cotton 				to be delivered on the Peerless. There were 2 					sailings of the ship and both parties had a different 					sailing in mind.  P meant October, D meant 						November.  There is a fatal ambiguity there.


		Three Facts to Trigger the Rule:


		1. 	There has to be an ambiguous term in the K.


			2. 	Each party must have a different meaning in mind.


			3. 	Neither party knows or has reason to know of the 					meaning attached by the other.


				-	If one party knows of the ambiguity, this 						INTERPRETATION method will not work.
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III.	Terms of the Contract


	-	Once you know that there is a K and what law to apply, what 			are the terms?


	-	The terms are generally found in the words of the parties.


	-	Terms can come:


		-	Prior dealings - where there were previous transactions 				between the parties - those dealings can be used as a 				source for terms of the current contract.


		-	Custom and usage -  Info about how deals work between 				other people in the same industry as the current contract.  


		-	UCC can be a source of terms in sale of goods K’s.


	A.	Parol Evidence Rule


		Defn: 	Rule of contract law that tells you what the terms are.


		4 Items to know:


		1. 	What the rule is.


-	Where there is a written contract that is intended 				by the parties to be the final agreement, you cannot 				use earlier agreements to change the terms of that 				written contract.


		2.	What facts trigger the rule.


			a.	There has to be a written K.


			b.	It is not just any kind of a writing, it is special - 					special because the parties intend it to be the final 					agreement.


				-	Integrated Agreement - A writing intended 						to be the final agreement.


			c.	There must have been some earlier agreement. 					(oral OR written).


		3.	The possible issues.


a. 	Does the Parol Evidence rule apply?  The judge needs to figure out if this was an integrated agreement.


b.	Merger Clause - Something that says that this is the final agreement.


c.	Is there an applicable exception to the Parol Evidence Rule?


				Three Exceptions:


1.	You can always introduce evidence of this earlier agreement to establish a defense to the existence of a contract. (Showing fraud, mistake, etc.)


2.	You can introduce the earlier agreement to show a mistake in reducing the agreement to this final writing.


3.	The earlier agreement doesn’t change the terms of the written agreement, but, it adds terms to the written agreement.


					Ex:	There is a written agreement between 							Joe and Mike for Joe’s caddy at $600.  						But Mike shows the judge that there 							was an agreement that the car would 							be painted, but that was not in the 							contract.  Mike is not trying to change 							the writing, but add to it.  The issue is, 						was the writing intended by the 								parties, not only to be final, but to be 							complete?  This is the difference 							between a partial and a complete 							integration. The decision is still up to 							the judge as to whether or not to add 							this term to the K. (When you see, 							“What are the terms of the K, or 							Which agreements can the court 							use?”, then apply this rule).


		4.	How this rule is different from the SOF.


			-	Watch for combinations of the Parol Evidence rule 					and the SOF.


			-	If you see “ORAL” look at SOF.


			-	If you see “WRITTEN” look for PE Rule.


	B. 	Terms in Sales of Goods Contracts


		1. UCC 2-207 “Battle of the Forms”


			-	Situation in which you have an offer with an 						acceptance that is not identical to the offer.


			-	Generally, no mirror image rule, just seasonable 					expression of acceptance.


			a.	Everything in the offer is in.


b.	If the acceptance says something contradictory to the offer, it gets kicked out.


c.	If the acceptance has new stuff, does it make it into the contract?


				1. 	If both parties are merchants, and the offeror 						objects, then it does not get in.


Ex:	Joe offers to sell Caddy for $400, and Mike says, I accept and please deliver on Saturday.  If Joe objects, it does not make it in.


				2. 	If both parties are merchants, the new stuff 						makes it in if it doesn’t materially alter the 						K.


3.	If you are not both merchants, then the new 					stuff makes it in, only if it is expressly 						agreed to.


				4.	If there is, I accept if....it is a rejection.  						(insisting v. proposing new stuff).


		2.	Article 2 as a Source of Terms:


			a.	Warranties (3 Kinds)


				1. 	Express Warranty


Defn:	Words of the parties that either describe the goods being sold, state facts about the good being sold, or promises about the goods being sold.


Distinction:	Puffing - munch more general and opinion based.


						Ex: 	Unbelievable Bargain!  Top 								Quality!  Quality Construction!


						Ex:	If it said, “All Steel” 									Construction, that is a warranty.


				2.	Implied Warranty of Merchantability (UCC)


Defn:	When you buy something from someone who is in the business of selling that kind of item, it should be fit for ordinary purposes.


Ex:  	Joe buys a gold chain at the jewelry store.  If Joe puts it on, and his neck turns green, he can sue for breach of contract, even though nothing was said about the quality.


				3.	Implied Warranty of Fitness for a Particular 						Purpose.


Defn:	Situation in which you have a buyer that has a particular purpose, he is relying on the seller to provide appropriate goods, and the seller is aware of the buyer’s needs and the buyer’s reliance.


					Ex:	Joe goes into a shoe store, 								because he is about to go 1st 								time mountain climbing.  He 								says to the clerk, “I need 									mountain climbing shoes.”  The 								clerk doesn’t say that he can’t 								help, but instead sells Joe some 								converse sneakers.  There is 								obviously a warranty of 									merchantability, but that was 								not breached.  However, the 								seller here, did not help Joe, 								and sold him basketball 									sneakers.  So, he knew that Joe 								was relying and breached the 								warranty.  The UCC adds this 								term to the contract.
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IV.	Performance Obligation


	A.	Essentially a matter of looking at the terms of the contract and 			making sure that the terms have been complied with.


	-	What if the terms are such that an obligation to perform is 				conditional?


		Ex:	Joe says, “I will sell you my Caddy if the Mets win 					the pennant.”  That is a condition that is beyond the 				parties control.


		Ex:	Joe says, “I will buy your house if it is appraised at 					$120,000.”  A condition:


			Ex: 	If, provided, on condition that...etc.


	-	When you find language of condition, you need to know how to 			deal with that language.


	-	What are the rules for satisfaction of conditions?


-	General rule is that expressed conditions must be completely complied with.


		Exceptions:


1.	Legally enforceable agreement - it is permissible to have language of personal satisfaction.  It is not an illusory promise.


2.	If subject matter of the K is such that it involves personal taste, individual judgment and discretion then it’s read literally.


-	If not satisfied with performance, you don’t have to pay.


			3. 	IF it is a more ordinary kind of contract, say for 					example to paint a house.  IF I am satisfied, I will 					pay $1000.  This is a reasonable person standard.  					Objective test and not subjective, like #2 above.


	B. 	Performance in a Sale of Goods K.


		What does seller have to do when he sells goods?


		1. Perfect Tender Rule 


			-	Seller is obligated to deliver exactly what the K 					calls for.


			-	If K for 100 widgets, 99 is a breach and no 						exceptions.


		2. Rejection of the Goods.


			-	If the goods are not perfect and the seller does not 					make a perfect tender, the buyer has the option to 					reject the goods.


			-	In rejection, the buyer is acting immediately if the 					goods are anything less than perfect. 


				Ex:	The widgets have the wrong color and the 						buyer sends them back to the seller 							immediately.


		3. Revocation of Acceptance of the Goods


				Ex:	If there is something wrong with the goods, 						but it takes a while for the buyer to see the 						defect, that is called revocation.  It is only 						possible only if there is a substantial 							problem with the goods that was difficult to 						discover earlier.


�
V.	Excuse of Non-Performance


	Five Grounds where it is OK not to do what you were obligated to do:


	1.	Conditional obligation not performed.


	2.	Breach by the other party


		a.	Perfect tender rule for the sale of goods.


		b.	Material Breach


Ex:	Joe agrees to paint my house white for $1000.  Joe screws up a couple of things.  Probably a breach.  But I am not excused from paying for some minor screw-ups.


Ex:	If for example, instead of painting the house white, Joe paints the house white....that is a material breach.  The court decides this and it’s a question of fact.  Under Common Law, only a material breach will excuse performance.


	3.	Anticipatory Repudiation by the Other Party


		-	Where one party is not going to do what he was supposed 			to do.


		Ex:	Joe agrees to paint the house, almost finishes, and 					then I say, “I’m not going to pay you.”


	4.	A Later Agreement


		A.	Novation


			Defn:	2 People make a contract and later both of them 					agree that a new party can perform the contract.


				Ex:	Joe agrees to paint the house for $1000.  						Later, Joe and I agree that it is OK that 						Sharon paints the house instead.  That 							excuses Joe from painting.  Now, I can not 						sue Joe for the payment.


				Ex2:	Joe contracts to paint the house.  He asks 						Sharon to paint the house and she screws it 						up.  I can sue him for payment.  There was 						no mutually agreed upon replacement person 						for the paint job.


		B.	Accord and Satisfaction


			Defn:	Same parties, but a new agreement.


			Ex:	Joe owes me $1000.  He says, “I’ll paint your 					house instead.”  This is a new agreement to do 					something different and it’s OK.


				-	This new agreement is the accord.


				-	The performance of this new agreement is 						the satisfaction.


				-	If Joe doesn’t paint the house, I can sue him 						on the $1000 OR the paint job.  Not both.


			Ex:	If Joe owes me $1000 and we agree that he will 					pay me $600 instead.  This is NOT accord and 					satisfaction.  There is a consideration problem.  					Part payment of an existing, undisputed debt is not 					consideration.  No legal detriment.


			Ex:	What if there is an agreement that gets modified in 					certain respects?  That modification needs to be in 					writing if it’s within the SOF


			Ex:	When do you need consideration?


				-	Not in sale of goods.


				-	Only in CL contract.


	5.	Later Unforeseen Occurrence:


		A. Impossibility


			Ex:	Case of Taylor v. Caldwell.  Taylor wanted to lease 				a music hall from Caldwell.  Taylor could put on 					events at the hall.  After the agreement was made, 					the place burned down.  Taylor sued Caldwell for 					breach.


		-	Where there is a later unforeseen occurrence, the non-				performance is excused.


		B. 	Frustration of Purpose


			Defn:	Where there is a later unforeseen occurrence that 					takes away the purpose of the contract.


			Ex:	Krell v. Henry - Guy wants to see the coronation.  					But the parade got called off.  So the owner of the 					apartment wanted his $ anyway.  Obviously could 					have performed, but it would have been pointless.  					The agreement was not enforceable.


			Fact Pattern Example:	Joe enters into a K with me to 					dig a well on my property.  After we enter into a K 					but before Joe digs the well the City passes a law 					that I am not allowed to drink well water.  You do 					not argue impossibility, you argue frustration.  He 					COULD dig the well, but it would serve no 						purpose.


�
VI.	Breach Remedies


	-	If the non-performance is not excused, remedies are applicable.


	A. Liquidated Damages


		-	The parties have agreed to what the damages would be.


		-	They are valid if:


			1. 	This is a contract where it is uncertain as to what 					the damages will be if there is a breach.


			2.	Liquidated damages are a reasonable measure of 					what these damages might be.


Ex: 	Uncertainty of what damages are going to be and what the reasonable measure of what damages might be are treated as of the time the agreement was made.


	B.	Punitive Damages


		-	There are no punitive damages in K’s EVER.


	C.	Consequential Damages


Rule:	Consequential damages are recoverable only if reasonably foreseeable by both parties at the time of the contract.


		Case:		Hadley v. Baxendale


-	Milling machine is broken.  Owner needs it repaired and takes it to a place that will deliver it to the repair shop.  The delivery man screwed it up and didn’t deliver it on time.  IT was not performed properly and was not excused.  The mill owner was not happy with just the transportation costs.  He lost a lot of money because of the delivery screw up, because he had to close his shop.  The delivery guy said that I didn’t know it was shut down!  The court said these are consequential damages - because of the breach, something else bad happened.  These damages are only recoverable if they were reasonably foreseeable by both of the parties at the time of the K.


Ex:	Joe enters into a K with my to paint my house for $1000.  Joe breaches.  I have to get someone else to paint for $1500.  But, not only do I pay them $500 more but there is a delay.  So now, I claim that I have missed the season to sell my house which will cost another $5000.  This is not consequential damages.  It’s a direct happening.


	D. 	Specific Performance


Defn:	Court order DIRECTING parties to do what they agreed to do.  It is an equitable remedy.  Like any equitable remedy, it is only available when the legal remedy is not adequate.


		Three Types of Fact Patterns:


		1.	Real Estate Sales


Ex:	Joe agrees to sell Blackacre to me.  Nothing can take the place of that specific property.  If Joe breaches, I can get specific performance.


		2.	Sales of Goods (Article 2)


			-	Depends on whether the goods were Unique.


			-	Three kinds of unique goods:


				1. Antiques


				2. Works of Art


				3. Made to order


		3. Personal Services Contracts


Ex: 	I agree to work for Joe and I breach.  There is no specific performance there.  But you can sometimes get injunctive relief/negative specific performance.


Ex:	When Pat Riley was coaching the Knicks, they couldn’t force him to coach, but they can force him not to coach any other NBA team.	


	E.	Money Damages


-	Putting the damaged person in the same place that she was in when she was injured.


-	Expectation - Put him where he would had been had the K been performed.


			Three Step Analysis


			1.	Identify the non-breaching party


2.	Ask what would that person had received had the K been performed.


3.	Award that person what it is he would have received.


Ex:	Joe agrees to paint for $100o, breaches and then I pay X 1500.  Joe must pay me $500


			Ex:	Joe agrees to paint for $1000.  Then I breach after 					he begins working.  How do you measure Joe’s 					recovery?  I can’t give him the full $1000 because 					he has not finished.  How about just out of pocket?  				Not enough.  That puts him where he was before 					performance.  We need to give him costs plus 					profit.  (what he would have received had 						performance been complete)


�
VII.	Third Party Problems


	A.	TPB’s


-	Situation in which 2 people contract with each other with the intent to benefit a 3rd party.


Ex: 	Joe buys an insurance policy from Met Life. He agrees to make payments and they agree to pay the policy to his kids.  His kids are the beneficiaries.  They can enforce the contract as 3rd party beneficiaries.


		Vocabulary:


		Ex:	K between A and B to paint C’s house.  C is the TPB.


-	TPB is a person not a party to the contract who is still able to enforce it because the party entering into the K did so at the benefit of a third party.


-	Promisor:	In Life Insurance hypo, everyone is a promisor.  The painter is the promisor in the other hypo.  The promisor is the person promising to do something for the 3rd party.


		-	Promisee:	Joe and A.


		-	Two types of TPB’s:


			1. 	Creditor Beneficiary


			2.	Donee Beneficiary


				-	Most TPB’s are Donee’s.


-	It is a donee unless the 3rd party was already a creditor of the promisee.


Ex:  	C is the donee beneficiary in the painting hypo unless she was already a creditor of the promisee.


	-	Canceling or Modifying the Rights of the Third Party


		A and B for B to paint C’s house.


		-	A says, don’t bother.


		-	A can do that at any time.


			Rule:	The K can be canceled or modified until the 3rd 					party knows of the K and assents thereto. 


	-	Who can sue Who?


		-	C can sue the promisor.  Kids can sue Met Life.


		-	Promisee can sue Promisor.


		-	C and Kids can also sue the promisee for non-perf in 				creditor type.


	B.	Assignments


Defn:	Agreement between 2 people and one of the parties to the original K transfers a right (assigns rights) to a 3rd party:


Ex:	K between Batman and Gotham.  Batman is going to be paid 10K to protect Gotham.  When Batman tells Gotham to pay Robin instead.  This is an assignment of rights.  Batman is the assignor, Gotham the obligee, and Robin the assignee.


Rule:	The assignee steps into the shoes of the assignor.  Even though Robin did not make the K, he has all the rights that Batman did.  If Batman does the work, Gotham MUST pay Robin and he can sue.  The assignee can sue the obligor for failure to perform even though Robin did not make the contract.  If Batman doesn’t do the work, Gotham does not have to pay Robin.


Difference with TPB’s:	In assignments, 1st you K with one party and THEN you transfer rights.  It happens in steps whereas TPB’s happen immediately.  TPB’s have 3 parties with rights.  Assignments involve only 2 people’s rights.  It substitutes a party. (Subs Batman with Robin).


	C.	Delegations


Defn:	Where you have a K between 2 people and one party shifts the work to someone else.


		4 Items to Know:


		1.	When is Delegation Possible?


			Ex:	Joe enters into a K to paint my house.  Generally it 					is possible to delegate duties unless there is a 					situation that involves special skills or a situation 					involving a person with a special reputation.  Mark 					Lemke of the Braves cannot delegate his duties to 					play 2nd base to Joe.  Mark’s person is special.


		2.	The Consequences of Delegation


			A.	The delegating party remains liable.


				Ex: 	Joe K’s to paint house.


					Joe delegates duties to B.


					B screws up.


					I can sue Joe for breach.


					-	B (delegatee) is liable only if he 							received consideration.


		3.	Comparison of Delegation and Novation


Ex: 	Joe K’s to paint my house.  He delegates X to paint my house.  When I mutually agree to let X paint, this is a novation.


-	If Joe gets X to do the work and X screws up I can sue Joe.


-	If Joe gets X and I agree to X, novation, I can not sue Joe.


		4.	Connection between TPB’s and Delegation


			Ex:	Joe agrees to paint house for $1000.


				-	He then delegates rights to X.


If Joe gives X, $1000 to paint my house, that is not only a delegation for consideration, I have become an intended TPB.


�PAGE  �31�

















