FUTURE INTERESTS – BARBRI

I. Introduction (interests that are not currently possessive, become possessive in future):

· Not saying interests won’t exist in future, but interest exists now.  It is possession that will not take place, if at all, until the future (deed, will, etc).  Don’t have a chance to become possessory until future.

· Three areas:
1. Classification rules (right name on right topic)*** - recognize future interest and label it.

2. Rule against perpetuities (Not for Phillips)

3. Technical rules of common law (special rules)

II. Classification rules:

· Five future interests are divided into two categories:

1. Retained by the grantor (when less than fee simple absolute is conveyed by grantor to grantee).  If there is any chance property will go back to grantor, it must be one of these:

a. Reversion

b. Possibility of reverter

c. Right of entry (power of termination)

2. Future interests given to a grantee:

a. Remainder

b. Executory interests

A. Future interests kept by grantor:

1. Reversion

· When grantor grants anything less than the durational estate that the grantor has.

· Hypo – O to A for Life

-A has a present possessory life estate

-O has a reversion

· Hypo – O to A for Life, and later A to B for life

-O has kept a reversion

-B gets a life estate pur atrie vie (b/c measured by A’s life).  This life estate ends on either B’s death or A’s death, which ever is kept first

-A keeps a reversion for life (facts showing the age of the party go to show the value of A’s reversion, but not to the interest.)

· Note – Age of party in future interest is usually of no reliance.
· Hypo – to A for Life, A is 86 years old, and then A leases to B for 50 years.


-O has kept a reversion

-A has kept a reversion for life (despite the fact that the chances are zero that A will get it back after the 50 year lease is up.  No matter, A still gets the reversion for life).

Ten years after A gives lease, B dies.

-B now has nothing, b/c A can only give what he has – life estate.  When A dies, B loses estate.

· Hypo – to A for life, then to B and his heirs if B survives A.


-A has a possessory life estate


-B has a contingent remainder


-If B dies before A, it goes to O.  Therefore, O has a reversion.

· In all the above estates, O has a fee simple (duration for ever), but O gave less than a fee simple away.  The reversion is always vested.  Therefore, reversions are never subject to the Rule against Perpetuities, and reversion are also freely transferable.
· Hypo – Hto A for Life, then to B and her heirs.


-A has a possessory life estate


-B has a vested remainder (no condition that must be met before remainder vests)


-O has nothing.  If anything it goes to B’s heirs

2. Possibility-of-Reverter:

· If a grantor gives the grantor a fee simple determinable (special limitation), then the grantor keeps a possibility of reverter.  Determinable because it will end automatically once the condition is violated.
· Hypo – O to A an his heirs so long as no liquor is consumed on the premises

-A has the fee simple determinable

-O has a possessory life estate 

*Not a reversion b/c O has a fee simple and gives a fee simple away.  For a reversion the grantor must give away an estate for less of a duration than grantor has.

· Note 1 – don’t think that possibility of reverter means chance of reverter.  Think of it as a legal label, term of art.

· Note 2 – Possibility of reverter always goes hand and hand with the fee simple determinable (special limitation)

· Possibility of reverter is vested and is therefore not subject to the Rule against Perpetuities, and it is freely transferable.
· Words that introduce condition – So long as, while, during or until. 

3. Right of re-entry/Power of termination:

· Whenever the grantor gives the grantee a fee simple on a condition subsequent, then the grantor keeps a right of reentry/power of termination.  Until the grantor enters and retakes (action in ejectment) – then the grantee can remain.

· Hypo – to A and her heirs, provided however, that if liquor is ever served on the premises, O can re-enter and take back the premises.

-A has a fee simple on a condition subsequent

-O has a right of re-entry/power of termination.

· Watch lingo used.  If lingo gives grantee with condition “provided however”, and gives grantor right to reenter, gives FS on condition subsequent.  Other terminology includes: “But if”, and “upon condition that.”  Must find that the grantor expressly reserves right to reenter and retake.  If not present, not fee simple or condition subsequent.

· Fee simple on condition subsequent does not end automatically.  Grantor must do something to get property back.

· Suppose grant of fee simple on condition subsequent.  Grantor keeps right to reentry or power of termination.  Grantor always keeps right to reentry whenever he conveys fee simple on condition subsequent.

· It is vested estate not subject to Rule against Perpetuities.  Exception – cannot be transferred by grantor by conveyance.

· For purpose of building gym – If Yale doesn’t build a guy, title does not leave Yale.  Terminology – for purpose of, hope, desire – no meaning for title purposes.

B. Future interests given to a transferee:

1. Remainder:

Vested remainder – vested if nothing stands in its way of becoming possessory on the termination of the estate coming before it.  We know who is getting it and no condition stand in the way.

· Hypo – O to A for Life, then to B and his heirs

-A has life estate

-B has a vested remainder.

· Hypo – O to A for life, then to A’s children (A has three kids)

-A has a life estate.

-A’s children have a vested remainder subject to open.

-O has nothing.

· Vested remainder subject to open/partial divestment – A vested remainder subject to open is known as a class gift – open until the death of holder of the determining estate.  Then it goes to the remainder holders.
Contingent Remainder:

1. Where there is a condition – condition must be satisfied before anything can happen.

a. O to A for Life, then to B and his heirs, if B is 21 on A’s death.

-When A dies, must look to see if B is 21 in order for it to vest and for B to get it.

-O has a reversion – b/c O gets it if B is not 21 on A’s death.

2. Where grantee is not in existence at the time of the grant.

a. O to A for Life, remainder to A’s kids (but A has no children)

-A has life estate

-Kids remainder is contingent b/c don’t know who they are.

3. Where identity of exact taker is unknown (by name)

a. O to A for life, then to A’s widow (B is currently married to A)

-A has a life estate

-A’s widow has a contingent remainder, b/c we cannot identify the widow until A’s death.

· All remainders will become possessory, if at all, on the natural termination of the estate that comes before them.  This is the chief way to distinguish the remainder from the executory interest.

2. Executory Interest:

· This is a future interest given to a grantee.  It’s chief distinguishing factor is that it operates to cut short the estate that comes before it.  It does not come into possession on the natural termination, but it comes into existence by terminating the prior itself


· Any future interest in a transferee that is not a remainder, it is a future interest.  If it is not a remainder, for sure it is an executory interest.

· Hypo – O to A for life, then to B and his heirs; But if at B’s death, B is not survived by issue, then to C and her heirs.

-A has a life estate

-B has a vested remainder subject to an executory limitation (vested remainder subject to total divestment)
-C has an shifting executory interest.

· Note – the punctuation is very important.  Read the estates in order and look to see if the contingency is party of the first grant or a subsequent one.  Here the grant to C is subsequent to B’s grant (look for semi-colon).

· If the shifting executory interest operates, it will cut short the prior estate and shift the interest.  If it operates, it abruptly cuts short the prior estate

· Note – Unlike the situations with remainders, the holder of the executory interest cannot sue the holder of the prior estate for waste.

· Hype – O to A for life, then to B; But if B marries D, the to E.

-A has a life estate.

-B has a vested remainder subject to total divestment, or subject to an executory interest.

-E has a shifting executory interest.

*If A commits waste, can B recover?  Yes, holders of a vested estate can sue for waste.

*If A commits waste, can E recover?  No, holders of executory interest cannot sue for waste.

III. Rule against Perpetuities:

· Terminology – No interest is good unless it must vest, if at all, not later than twenty-one (21) years after some life in being, at the creation of the interest.

· Could it vest outside of the life of anyone part of the grant, plus twenty-one years.  If any chance that it might vest outside the 21 years, then it is void.

· Life in being, means any life in being at the time of the grant.  ANY LIFE.  Ask yourself question “could an interest vest outside the life of anyone alive at the time of the grant plus twenty one years, if so it is void.”  Everyone connected to grant at the time.

· Hypo – O to A for Life, so long as no liquor is ever consumed on premises; and if liquor is ever consumed, then title should go to B and his heirs.

-A has a life estate subject to a special limitation (fee simple determinable), subject to an executory interest/limitation.
-B’s interest is an executory interest b/c it cuts short A’s estate, if at all.

-O keeps nothing, b/c no way it will go back to O after grant.

*RULE AGAINST PERPETUITIES:

-B’s interest could vest outside of the grant b/c it could be many generation until liquor is consumed, therefore, B’s interest is void


-Therefore, what is left if a fee simple determinable in A.

-Therefore, O must now have a possibility of reverter (which is not subject tot he rule against perpetuities).

· Validity of a grant is determined at the time of the grant, and it does not matter if the interest actually does grant within the time period of the rule.
· Hypo – Same facts, but liquor was then consumed five years after conveyance, so no remote vesting.  This would have caused the executory interest to vest, but the grant itself was subject to the Rule against Perpetuities, so rule is:
1. Common Law – don’t wait to so what happens, to see whether it will vest within the time period.  It is at the time of the grant that is important.  Measure possibility at the time of the grant.  If any possibility, then the rule is violated and the grant is void.

2. Modern view – “wait and see” – if interest does turn out to vest within the time set forth by the rule, then this minority view says that it is valid and that the Rule against Perpetuities does not apply, and it vests.  Some states put a limitation on the wait and see – i.e., 90 years.
Perpetuity saving clause:
· Suppose grant is “O to A and his heirs, so long as no liquor is consumed on the premises; and if liquor is consumed on the premises for the life of A or B plus 21 years after the death of the survivor of A or B, then at the event title shall pass to B.”


-A has a fee simple determinable subject to an executory interest/limitation

-B has an valid executory interest.  B can only get it if liquor is consumed within the set time period.


*Rule against Perpetuities:

-This is a perpetuity saving clause, designed to save grant from being voided by the rule.  Therefore, B has for the set period. 

-Did O retain anything?  O has chance of getting property back.  Therefore, O has a possibility of reverter, b/c executory interest is void and A keeps fee simple determinable.

· Hypo – to A and her heirs; provided however if the premises never seized to be used for residential premises, then B has the right to re-enter and retake the premises.


-A has fee simple subject to an executory interest (condition subsequent).


-B has an executory interest.

*Note – it cannot be a right of entry in B b/c B is not O.  Therefore, B’s future interest must be a remainder or executory interest.  Since B’s interest cuts short A’s interest, therefore, B’s interest is an executory interest.


*Rule against perpetuities:

-This grant is void b/c there is a possibility it will not vest outside of 21 years.  Therefore A has a fee simple and O has nothing.

Right to first refusal: This right may be void due to the Rule against Perpetuities.  Right is not impermissible restraint on alienation.  Right could vest outside of time period.
· Hypo – E to L, but if L ever tries to sell, then J has right of first refusal:

-This is void grant due to the Rule against Perpetuities.  J’s interest violates the rule.

· The Charity to Charity exception to the rule – the rule is not violated if the gift over is from one charity to another charity.

· Hypo – O to First Baptist Church, for so long as the Church is used for church purposes; and if they should ever seize to be used, then to the Red Cross.


-Church has a fee simple subject to an executory limitation


-Red Cross has an executory interest.

*Rule is not violated b/c two charities are involved.  The condition must involve two charities.  Therefore, this would otherwise be void, but here is not.

IV. Common Law Rules:

A. Rule in Shelly’s Case: No longer followed in most jurisdictions – therefore, it is no longer applicable.  Grantee’s heirs.

· Language “O to A for life, remainder to A’s heirs.”

· At common law, you could not do this, and at common law, you created a fee simple to A (i.e., O to A and his heirs).

· O to A for Life, then to B for life, then to A’s heirs.

-B has a vested life estate in middle.  Rule in shelly’s case makes it read “O to A for life, then to B for life, then to A.”  A’s heirs are tossed out.

B. Doctrine of Worthier Title: Most states do not follow this either.  Grantor’s heirs.

· O to A for life, then to O’s heirs.
-Grantor gives life estate, followed by remainder in O’s heirs.  At common law, the grantor kept a reversion and the remainder to O’s heirs was void.

· Modern view – this is today treated as a rule of construction – court will look at the intent of the grantor, if grantor wanted to create remainder in heirs, then it will be respected.
C. Destructibility of Contingent Remainders:

· At common law, a contingent remainder was destroyed if it was still contingent when the prior estate came to an end (life estate).

· Hypo – O to A for Life, then to B if B lives to age 30.

-If B is five at conveyance.  B has a contingent remainder, contingent on event and will not cuts short A’s life estate and Ho has reversion

-If A dies and B is 15, what happens?  Goes to O on reversion since condition not met.  B’s remainder is still contingent.  At common law, if B is not 30 on A’s death, contingent remainder is destroyed and it goes to O.

· Modern view – Majority view – B’s interest is not destroyed.  Today, the property reverts to O and O has Fee Simple subject to an executory interest.  B has the executory interest now rather than a contingent remainder b/c B will not cut short the particular estate.  This is called a springing executory interest – where it goes from grantor forward to a grantee.

V. Class Gifts:

· Hypo – testator’s will devised Blackacre to A’s children.  Facts show that A has two kids at the time of the conveyance (B and C).  After will and before testator dies, A has another child D and one of earlier kids dies.  Then the testator dies.  2 years after testator dies, A has another kid, E.


-The gift to B (who predeceased testator) lapses


-C will share the gift.

-D is a member of the class, even though not born at the time of the will’s creation.  The class was open, so therefore, D becomes part of the class.

-E is not a member of the class b/c the class closed at the time of the testator’s death.  The class closes for convenience.  Later members lose out, unless in gestation when testator dies.

· Note – Anti lapse statutes – allows certain classes of person to take even though they predecease the testator.

· Note – Rule of convenience – We close class for class gift whenever any class member is entitled to a distribution.

Application of Rule Against Perpetuities:

· Be sure to look for: Look to facts as a whole.

1. Age contingency in an open class.  Look for class that is open and where it is contingent on a class member reaching a certain age.

a. Testator dies with a will that devises to A’s children that has reached thirty.  A has not children at time of testator’s death.  This is subject to the rule b/c it can certainly come into being 21 years after the lifetime of anyone alive at the time of the testator’s death.  Setting at 30 years is not ok.

b. “To such of A’s children that has reached 21.”  This is ok, b/c A is in being, so any of A’s children must make it within 21 years before A dies.  Setting at 21 is OK.

c. To Mary for life, then to such of Mary’s children as reach the age of thirty.  Facts show Mary is 87, who has three children in their sixties.  Here the rule voids over the gift b/c Mary can have a later child, and since the child is not in being at the time of the gift, that child can vest in interest outside of the 21 years.  A later born child might not get vested outside of the 21 year time period.  

*Note – Therefore, don’t worry about the age of the parties.  Mary’s other children do not take either, b/c once rule voids the grant, then all members of the class lose, even if their interest vest.  If the rule operates to void any member, then all members will lose (class works together).

· Hypo – O bequeathing Blackacre to wife, remainder to the children of O’s brothers and sisters who reach 21.  Both of O’s parents are alive at the time of death.  Does the gift over to class of kids violate the rule?  

-When will gift over vest?  It vests when any child of siblings reach 21.  Is it certain to vest in time period.  Yes, unless so long as siblings alive today.  If there can be later born siblings, their kids can come outside of rule.  The parents could have more kids so the existing siblings kids are cut out.  Child of unborn sibling could reach 21 later than any life in being plus 21 years.

Class gifts and the unborn spouse:

· Matter of unborn widow/widower.  Woman who is widow may not be born yet, so kids could be outside time period.  If woman who turns out to be A’s widow, is not even born at time of conveyance, then the widow is not a being, so the later vesting may come outside any life in being plus 21 years.  The thing that trips us up is that the gift over cannot vest until the widow or widower dies.
· Look for gift over following a widower or widower’s life estate that cannot vest until the widow or widower dies.

· Hypo – O to A for life, then to A’s widow for life, then to A’s children who are then living.
-A has a life estate

-A’s widow has a contingent life estate

-A’s children have a contingent remainder (contingent on surviving widow, and contingent on who they are).

-A’s children cannot get/vest until widow dies.

*Rule Against Perpetuities:

-Does the rule void over the gift to A’s widow?  No.

-What about children living at the death of the widow?  It is void – case of unborn spouse.

· Hypo – O to A for life, the to A’s widow for life, the to A’s children.

-Rule against Perpetuities does not void the gift b/c it is simply to A’s children, so it will vest at the time each child is born.  No need to wait until the widow dies before the gift vests to the children.

· Note – For unborn spouse problem to arise, must see a widow or widower and language of gift that it will not vest until the death of the widow or widower.

· If grant is by deed, look at it as of the day of the grant of the deed.  If the transfer is by a will, you look at the situation as of the time of the testator’s death.

· Hypo – By will, O leaves Blackacre to O’s widow for life, then to O’s children who are not living.

-Rule not applicable.  This transfer is by will, not deed.  The difference is the day that is looked at, the day the testator dies.  We will know who the widow is at the time of A’s death, so at that time, the widow is alive and being, and the vesting will certainly within her life and being plus 21 years.

VI. Final thoughts:

· Treat this as a literal way.  No way to fudge with the rules.  Apply them literally.

· Remember the exact form of the grants.  No room for waffling.
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