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1. Federalism and Federal Power Generally

a. Federalist system: the national government and the states coexist.

b. Federal Government is limited by its enumerated powers (those specifically granted to the Congress (primarily in Article I §8) – they are the power to:

i. Lay and collect taxes

ii. Provide for the defense of the country

iii. Borrow money of the credit of the US

iv. Regulate commerce with foreign nations and among the several states (the COMMERCE CLAUSE)

v. Regulate immigration and bankruptcy

vi. Establish post offices

vii. Control the issuance of patents and copyrights

viii. Declare war

ix. DC and the military

x. “make all laws which shall be necessary and proper for carrying into execution the foregoing powers and all other powers vested …” (THE NECESSARY AND PROPER CLAUSE (McCulloch v. Maryland)

1. NOTE: there is no general police power granted to the federal government by the Constitution

c. Doctrine of Implied Powers:  the federal government may validly exercise power that is ancillary to one of the powers explicitly listed in the Constitution

McCulloch v. Maryland (1819)

Facts:  MA imposed a tax upon all banks operating in the state that were not chartered by the state.  The measure was intended to discriminate against the national bank and its Maryland branch.  Maryland then brought suit agains the Bank to collect the taxes.  

Holding: The SC held the tax constitutionally invalid in McCulloch.  Marshall held that particular powers could be implied from the explicit grant of other powers (the enumerated power was that of raising revenue.  Relied on the “necessary and proper clause” for justification.  Thus, so long as the means is rationally related to a constitutionally specified object, the means is also constitutional.   Final conclusion was that the act chartering the national bank was valid because it bore a reasonable relationship to various constitutionally enumerated powers of the government. 

d.
Standard set forth in McCulloch is still in force today.  The Courts will not strike down a congressional action so long as Congress has employed a means which is not prohibited by the Constitution and which is rationally related to objectives that are themselves within constitutionally-enumerated powers.  

2. Commerce Clause:

a. Article 1 §8 of the Constitution gives “Congress the power to regulate commerce with foreign Nations and among the several states and with the Indian Tribes.”
i. It is upon this power that many, perhaps most, congressional activites are based.
b. Commerce Clause serves 2 functions:
i. Acts as a source of congressional authority
ii. Acts as a limitation on state legislative power
c. Cases Prior to 1933:
i. Gibbons v. Ogden (1824):

1. Facts: Ogden acquired (by grant of the NY legislature) a monopoly on the rights to operate steamboats between NY and NJ.  Gibbons began operating steamboats (licensed under a federal statute) between NY and NJ in violation of Ogden’s monopoly.  
2. Holding:  Marshall found the injunction against Gibbons invalid in that the monopoly violated a federal statute. Took a broad view of the commerce clause and said that Congress could legislate with respect to all “commerce which concerns more States than one.” Commerce included not only buying and selling but “all commercial intercourse.”  Congressional power to regulate interstate commerce included the ability to affect matters occurring within a state, so long as the activity had some commercial connection with another state.  
a.  No area of interstate commerce is reserved for state control
b. Rejected the argument that the 10th amendment as a limit on Congress’ power to regulate interstate commerce: 10th amendment says “the powers not delegated to the US [government] by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.”
ii. Economic Regulation v. Police Power (1880 – 1937): During this period the SC reviewed (and frequently struck down) two different types of congressional legislation premised upon the commerce power: 1) economic regulatory laws & 2) “police power” regulations, i.e. those directed at moral or general welfare issues.
1. “Substantial Economic Effects”: During this era, Congressional regulation was found to fall within the Commerce Power so long as the activities being regulated had a substantial economic effect on interstate commerce.”  
a. Shreveport rate case (1914):

i. facts: Interstate Commerce Commision (Federal Body) sought to prevent railroads from setting rates for hauls totally Texas which were less per mile than the TX to Shreveport (LA) rates.  The reason was that the routes competed with each other and the lower TX rates would discriminate against the TX to Shreveport interstate traffic.
ii. Holding:  Commission upheld.  SC found that because there was a close and substantial relation to interstate traffic, the rules of the Commission were essential.
2. Current of Commerce Theory: an activity could be regulated under the commerce power not because it had an effect on commerce, but rather, because the activity itself could be viewed as being “in” commerce or as being part of the “current” of commerce.
a. Swift v. US (1905): sustained a Sherman Act injunction against price fixing by meat dealers, because cattle that were sent from a place in one state with the expectation that their end destination will be in another state, they are in the stream of commerce.
iii. Police Power or Moral Regulation:  

1. The Lottery Case:  Federal Lottery Act (fed law) prohibited the interstate shipment of lottery tickets and the court upheld the statute in Champion v. Ames, because it was a necessary regulation of the evil of gambling.  Dissent in case said this was a violation of the states’ police power and questioned whether lottery tickets were really “articles of commerce.”
2. Regulation of Intrastate Affairs: Hipolite Egg v. US:  (1911) – Congress passed the Pure Food and Drug Act of 1906, under which federal officials seized a shipment of adulterated eggs after they arrived tin the state of their destination.  They were then barred from interstate commerce. Question: may articles which are outlaws of commerce be seized wherever they are found?  Court upheld b/c the purpose was not merely to prevent the physical movement of the eggs, but also the use of them.    
3. Hoke v. US (1913) & Caminetti v. US (1917):  Mann Act prohibited the transportation of women in interstate commerce for immoral purposes.  Hoke upheld the statute on the grounds that if the commerce power can be used to regulate the lottery, it can also be use to “prohibit the systematic enticement to and the enslavement of  women and girls in protitution.”  Caminetti did the same, but the dissent said there was a difference between occasional immoralities of men and women and the white slave trade (where man from CA took his mistress to Vegas for a weekend).   
4. The Child Labor Case: Hammer v. Dagnehart (1918): Court struck down a federal statute which prohibited the interstate transport of articles produced by companies which employed children younger than certain ages or under certain conditions.  Court distinguished from other this statute from other police power/commerce prohibiting statutes on the grounds that the articles being shipped were part of the evil being sought to prevent but in this case, the articles were harmless – it was just the way they were produced which was a problem.  Majority reasoned that if the Commerce Power were allowed to prevail here, all manufacturing done for interstate shipments would be brought under federal control.  Overruled by Darby in 1941.
d. The Court Barriers to the New Deal:

i. Direct and Logical Approach – During the New Deal, the Court said that there had to be a direct and logical relationship between the interstate activity being regulated and the interstate commerce.  
1. The Schechter Poultry Case (“Sick Chicken” Case):  at issue was the validity of the national Industrial Recovery Act which authorized the President to adopt codes of fair competition for various trades or industries: regulated such items as minimum wages and prices, maximum hours,, collective bargaining, etc. 
a. Facts:  Schecter Corp charged with violating the wage and hour provisions of the statute, even though Schecter itself bought within NYC and sold exclusively to local dealers. 
b. Holding: Court held the act unconstitutional as it applies to Schecter.  The chickens were not within the stream of commerce (unlike the cattle in the Swift case which were reshipped out of state after being slaughtered).  Also, the wages of the workers had only an indirect effect on commerce as opposed to the required direct effect.  If allowed to go forth with this argument, all aspects of production and distribution would be subject to the control of Congress. 
2. Carter v. Carter Coal Co. (1936): Big blow to New Deal – dealt with the Bituminous Coal Conservation Act, which set maximum hours and minimum wages for coal mines.  Act was found not to be a valid use of the commerce power.  Looked to distinction between production and commerce – the issue was the existence or nonexistence of a direct logical relation between the production and the interstate commerce (actually the link between the employer – employee relationship and interstate commerce.  It could not be said that this relationship had a sufficiently direct effect upon interstate commerce.  The problems of the coal industry were “local evils” over which the federal court had no control. Showed that any attempt to exercise local control would be struck down by the court. 
a. After this case, FDR attempted a Court packing plan which would have allowed him to appoint one new federal judge for each one who was over 70.  Plan failed but after Van Devanter retired, it was enough to gain a new majority and give way to the modern trend.
e. The Modern Trend:  Court will uphold commerce-based laws if the Court is convinced that the activity being regulated “substantially affects” interstate commerce.  In only one case since 1937 has the court found that Congress went beyond its Commerce Clause powers and that was in Lopez. Court expanded power on three theories:
i. An expanded “substantial economic effect” – 
1. NLRB v. Jones and Laughlin Steel (1937) – got rid of the direct and logical approach.  Tested the national Labor Relations Act of 1935 – involved the NLRB’s attempt to prevent Jones and Laughlin (large integrated steel producer) from engaging in unfair labor practices by  the discriminatory firing of employees for union activity.  Held: that the NLRA rules lie within the Commerce Power. Because of a multistate network of operations (owning mines in 2 other states, warehouses in 4 states and having steamships on the Great Lakes), the Court concluded that a labor stoppage of the PA intrastate manufacturing operations would have a substantial effect on interstate commerce.   
a. Current of Commerce theory rejected in this case:   now it is irrelevant whether the activity  being regulated occurs before, during or after the interstate movement.  So long as the regulated activity has a “substantial economic effect on interstate commerce – court applied such low scrutiny during this period that many wondered if a “substantial” effect was required at all.
ii. A “cumulative effect theory” – Congress may regulate  not only acts which taken alone would have a substantial economic effect on interstate commerce, but also an entire class of acts, it the act has a substantial economic effect.
1. Wickard v. Filburn (1942) – established the cumulative effect principal.  Dealt with the Agricultural Adjustment Act, which allowed the Secretary of Agriculture to set quotas of wheat that would be sold interstate and intrastate, as well as quotas on wheat which would be consumed on the very farm on which it was raised.  Wheat raised in excess of the quota was subject to a per bushel penalty.  Holding: SC upheld the statute even as to home consumption because this man’s home consumption “taken together with many others similarly situated, is far from trivial…” “the home grown wheat supplies a need of a man who grew it which would otherwise be reflected by purchases in the open market.”
iii. An expanded “commerce-prohibiting theory” -  
1. US v. Darby – overruled Hammer v. Dagenhart.  Fair Labor Standards Act of 1938, which set minimum wages and maximum hours for employees engaged in the production off goods for interstate commerce – made it a federal crime to employ workmen in the production of goods “for interstate commerce” at other than the prescribed rates and hours.  SC upheld the decision.  Holding: Congress has the power to regulate the hours and wages of workers who are engaged in the production of goods destined for interstate commerce of goods manufactured in violation of the wage and hour provisions. Although manufacturing itself is not interstate commerce, the shipment of goods across state lines is interstate commerce and the prohibition of such shipment is a regulation of commerce.  Here Congress has determined that the employment of workers in substandard conditions is a form of unfair competition injurious to interstate commerce. 
a. This case made it so that Congress could pass any law regulating most anything adding a provision about interstate commerce.

i. Ex:  Fed government wants to make it illegal to marry before the age of 18 but marriage is typically a domain left to the states.  So instead, passes an act saying that no person married prior to the age of 18 may buy or sell goods shipped in interstate commerce.
3. The Dormant Commerce Clause: - The mere existence of the federal commerce power restricts the states from discriminating against or unduly burdening, interstate commerce.  

a. Three Part Test:
i. A state regulation which affects interstate commerce must satisfy each of the following three requirements in order to avoid violating the Dormant Commerce Clause:

1. The regulation must pursue a legitimate state end

2. The regulation must be rationally related to that legitimate state end

3. The regulatory burden imposed by the state on interstate commerce must be outweighed by the states interst in enforcing its regulation.  

a. Therefore, it is both a “mere rationality” test plus a separate balancing test.  

b. Discrimination Against Out of Staters: If a state is promoting is residents’ own economic interests, this will not be a legitimate state objective, so the regulation will virtually, automatically violate the commerce clause.

c. Health, Safety, Welfare Regulations:  Regulations that are truly addressed to the state’s health safety and welfare objectives are usually “legitimate.

d. Balancing Test:    When you perform the balancing part of the test, pay special attention to whether there are less restrictive means available to the state: if the state could accomplish its objective as well while burdening commerce less, then it probably has to do so.

i. Lack of Uniformity:  If various states’ regulations are in conflict, the court will probably strike the minority regulation, on the grounds that it creates a lack of uniformity that substantially burdens commerce without a sufficiently great corresponding benefit to the state. 

e. Situations where Dormant Commerce Clause is Important: examples of forbidden protectionism are where a state says “You can’t bring your goods into our state” or “you can’t goods out of our state into your state” - 

i. Embargo on Natural Resources:  laws that prevent scarce natural resources from moving out of the state where they are found are closely scrutinized.  Even if the state’s interest is conservation or ecology, the measure will probably be struck down if less discriminatory measures are available.

ii. Environmental Regulations:  States may not protect their environment at the expense of their neighbors, unless there is no less-discriminatory alternative available.  

iii. Do the Work in our state:  Statutes that pressure out-of-state business to perform certain operations within the state are likely to be found in violation of the dormant commerce clause.

f. Discrimination by City against Out of Towners: Dormant Commerce Clause also prevents a city or county from protecting its own local economic interests by discriminating against both out of town (but in state) and out-of-state producers.  Regulation is not saved merely because it discriminates against both in state and out of state producers.  

g. Market Participant Exception: If the state acts as a market participant, it may favor local over out of state interests.  

h. State Taxation of interstate Commerce:  State taxation of interstate commerce may be found to unduly burden interstate commerce, and can be struck down as violating the commerce clause.  Challenger to regulation must show:

i. Discrimination: state is taxing in a way that unjustifiably benefits local commerce at the expense of out of state commerce

ii. Burdensome:  or that the the state’s taxing scheme unfairly burdens interstate commerce even though it doesn’t discriminate on its face.  

Cases:  

· HP Hood and Sons v. Dumond (1949) – a state may not deny a mile processing license to an out of state distribution in order to stablilize in state milk supply.  
· Gibbons v. Ogden (1924) – see brief above in commerce clause – dormant commerce clause situation.  
· Wilson v. Black Bird Creek Marsh Co (1829) – Blackbird Marsh Creek Company was authorized by a DE law to build a dam on Blackbird Creek which flowed into the DE River.  The dam blocked the navigation of the creek and Wilson broke through the dam in order to pass through, claiming that the damn violated the commerce clause.  State said the state law was passed in order to clean up a health hazard. Issue: can a state pass legislation concerning interstate commerce if Congress has not passed any regulations concerning the specific area dealt with by the state legislation?  Holding: Yes.  A state can adopt means which increase the value of peroperty and improve the health of the citizens of the state as long as such regulations don’t conflict with powers of the fed. Government. 

· Mayor of City of NY v. Miln (1837) –  Court sustained a NY statute requiring the master of a vessel arriving in the port of New York form any point out of the state to report the names, residences, etc. of the passengers. – court found law not to be a regulation of commerce but an excersise of police power.
· Passenger Cases (1824) -  Court invalidated two state laws: a NY statute imposing on the masters of ships coming from foreign or other state ports a tax for each passenger, the revenue to be used to defray the costs of examination of passengers for contagious diseases and to maintain a hospital for the treatment of those found to be diseased.  A similar Mass. Law was also invalidated.
· Cooley v. Board of Wardens (1851) – Facts: 1803 PA law requiring every ship entering or leaving the port of Philly to use a local pilot.  Law imposed a penalty of half the pilotage fee which was paid to the Board of Wardens and put in a fund for retired pilots and their dependents. Cooley challenged the right of the state to impose regulations on pilots because it interfered with interstate commerce.  Board of Wardens relied on an act of Congress in 1789 which stated that all pilots in the rivers, harbors, and ports of the US shall continue to be regulated by the states.  Issue: Is the grant of power to Congress to regulate interstate and foreign commerce and exclusive grant prohibiting the states from legislating, even in areas of primarily local concern?  Holding: The states may regulate areas of interstate commerce which are local in nature and do not demand one national system of regulation by Congress. Pilot laws are local concerns and the fine for Cooley was upheld.

· Wabash St. Louis v. Illinois (1886) – growth of nationwide railway system spurred demands for more legislative controls.  In this case the court held unconstitutional an early state ban on freight rate discrimination by railroads.  Found that regulations of interstate shipments were of a national not a local character.
· Southern Railway v. King (1910) – Direct – indirect approach: upholding a Georgia safety law requiring railroad trains to slow down and blow their whistles at set intervals imposed no direct burden on interstate commerce.
· Seaboard Air Line v. Blackwell (1917) – invalidating as a “direct” burden on interstate commerce the same law upon a showing that compliance with the law would have required a train to stop 124 times in 123 miles and thus more than doubled the duration of an Atlanta to South Carolina trip.
· Di Santo v. Pennsylvania (1927) – Court held unconstitutional a state law imposing a license fee of $50 on travel agents selling steamship tickets for foreign travel – law found to be a “direct” burden on commerce and insisted that the purpose of a direct regulation was irrelevant. 
· Brown – Forman v. New York State Liquor Authority (1986) – modern approach to the direct – indirect approach  - held a state price floor on out of state liquor sales an impermissibly “direct” burden on interstate commerce.
· Buck v. Kuykendall (1925) – unconstitutional WA denial of a certificate to operate an “auto stage” line to carry passengers and freight between Portland and Seattle – Court held that if the reason truly had been to keep the roads less congested and promote safety, the measure would have been upheld but the real reason was thought to be to snuff out competition.  
· Bradley v. Public Utilities Common (1933) – sustaining Ohio’s denial of a certificate to operate between Cleveland Ohio and Flint Michigan.  Test used was the congestion of the highway, so safety was the legitimate purpose of the statute.
· Pike v. Bruce Church (1970) -  Court strikes down facially neutral laws that unduly burden interstate commerce by applying a balancing approach.  Involved a home state processing requirement. An Arizona statute required that Arizona grown cantaloupes advertise their State of origin on each package.  Church was an Arizona grower of cantaloupes who shipped the cantaloupe out of state for packaging.  Arizona sought to require him to have the cantaloupe packaged in AZ and label them as coming from AZ. To do so would have cost Church $200,00o to build a packaging plant.  Court struck down the law using the balancing test: “if a legitimate local interest is found to exist…the extent of the burden tolerated will depend on the nature of the local interest involved and on whether it could be promoted as well with a lesser impact on interstate activities.   While local production is a legitimate state end, it does not balance with making Church spend $200,000.  

· Phildelphia v. NJ (1978)  - NJ enacted a statute which prohibited the importation of solid or liquid waste which was collected or originate in another state.  The law was challenged by private landfill owners in NJ and the trial court held that it unduly burdened interstate commerce and was invalidated.  Issue:  Do state laws which are basically protectionist in nature unduly burden interstate commerce?  Holding: Yes.  Even if NJ’s ultimate purpose was to protect the health and safety of its citizens, it may not accomplish this by discriminating against articles of commerce coming from outside the state. Discrimination must be based on some property of the goods other than geographic origin and this law treats inherently similar products differently based solely on place of origin.  Dissent: Under its inherent police power, NJ could validly limit the amount of waste its citizens had to deal with by limiting the use of its land as a dump site for any other state.
· Maine v. Taylor (1986) – upheld a law banning the imporataion of out of state baitfish – the legitimate state interest was environmental, stemming from “uncertainty about possible ecological effects on the possible presence of parasites and nonnative species.
· Chemical Waste Management Inc. v. Hunt (1992) – court invalidated an Alabama law imposing a hazardous waste disposal fee on waste generated outside Alabama and disposed of at a commercial facility in Alabama but not upon identical wastes having a source in Alabama, regardless of its origin – court found that there were less discriminatory means available for reducing the volume of hazardous waste disposal such as higher fees or quantity limits applicable to all waste disposed of in Alabama, regardless of its origin.  
· Oregon Waste Systems Inc. v. Dept. of Environmental Quality (1994) – OR imposed a $2.25 fee per ton surcharge on the disposal of out of state solid waste and a $.85 surcharge on the disposal of identical solid waste generated in-state – found that the differential surcharge was facially discriminatory and thus was subject to the “strictest scrutiny” or a “virtually per se rule of invalidity.” – Dissent saw it as unfair because Oregon residents pay an instate tax that would balance out the difference.
· West Lynn Creamery v. Healy (1994) – invalidated a Mass. Law that imposed  an assessment on all sales of milk to Massachusetts retailers, but rebated all proceeds from this assessment to Mass dairy farmers, where 2/3 of Mass. Milk sales involved milk from out of state.  Violated the principle of the “unitary national market” by handicapping out of state competitors.  State argued that because a non-discriminatory tax is constitutional and subsidies to in-state interests are generally constitutional, the program’s combination of the two was constitutional.
· Home processing Requirements  - court has repeatedly invalidated statutes requiring in state processing before being shipped out of state because these statutes generally single out by their terms in state businesses and give them an advantage over out of state competitors.  See below…
· Minnesota v. Barber (1890) – striking down a Minnesota statute that required any meat sold within the state, whether originating within or without the state to be examined by an inspector within the State
· Foster Fountain Packaging v. Haydel (1928) – striking down a Louisiana statute that forbade shrimp to be exported unless the heads and hulls had first been removed within the state.
· Johnson v. Haydel (1928) – striking down an analogous statute involving Louisiana Oysters.  
· Toomer v. Witsel (1948) – striking down a South Carolina statute that required shrimp fishermen to unload, unpack and stamp their catch before shipping it to another State.
· South Central Timber Development v. Wunnicke (1984) – striking down an Alaska statute that required all Alaska timber to be processed within the State prior to export.  
· Wyoming v. OK (1992) – invalidated an OK statute requiring power plants to burn at least 10 percent OK-mined coal 
· New Energy Co. of Indiana v. Limbach (1988) – invalidated an Ohio statute awarding tax credit for sales of ethanol only if it is produced in Ohio ir in a State that awards similar tax breaks for Ohio produced ethanol.
· New England Power v. NH (1982) – invalidated a NH statute prohibiting hydroelectric power from being sold out of State without permission from the State’s Public Utilities Commission.   
· Hughes v. OK (1979) – invalidated an OK law prohibiting out of state sale of natural minnows
· A&P v. Cottrell (1976) – invalidated a Miss. Statute providing that milk form another state could be sold in Mississippi only if the other state accepted Mississippi’s milk on a reciprocal basis. 
· Dean Milk v. Madison (1951) – Dean Milk was an Illinois corporation engaged in distributing milk products in IL and WI.  City of Madison ordinance prohibited the sale of any milk as pasteurized unless it had been processed and bottled at an approved pasteurization plant located within 5 miles of the city.  Dean Milk had pasteurization plants 65 and 85 miles outside the city and was thus denied a license to sell its milk products within Madison.  Issue: Can an ordinance, which in practical effect prevents out-of-state sellers from competing with local producers, be upheld?  Holding: No. A locality may not discriminate against interstate commerce, even to protect the health and safety of its people, if reasonable alternatives exist which do not discriminate and are adequate to conserve legitimate local interests.  “One state, in its dealings with another, may not place itself in a position of economic isolation.”  Dissent: Never has a bona fide health law been struck down on the ground that equally good or better alternatives exist.
· Fort Gratiot Sanitary Landfill v. Michigan Dept. of Natural Resources (1992) – Court invalidated a MI law that prohibited private landfill operators from accepting solid waste that originated outside the county in which their facilities were located.   – the law could not be saved by the fact that it drew the line at the county rather than the state border and thus discriminated against in state as well as out of state interests.
· C&A Carbone v. Clarkstown (1994) -  invalidated a town’ts local processing requirement for solid waste.  Town had a flow ordinance, requiring all nonrecyclable, non-hazardous, solid waste within the town to be deposited at the transfer station, which charged fees exceeding the going market rate.  Carbone sought to ship garbage to to cheaper processors outside the state.  Carbone raised the constitutionality of the statute.  Held that even though this was a local ordinance it had interstate effects, because it deprived out of state competitors from having access to Clarkstown’s trash.  Revenue generation is not a local interest that can justify discrimination against interstate commerce.  
· Baldwin v. G.A.F. Seelig (1935) – Seelig, NY milk dealer bought milk at lower prices inVT and sold it in NY.  This violated the law in NY which prohibited sales of out of state milk if the milk had been bought at lower than NY prices – refused to license Seelig to sell milk in NY.  Held that states may no protect local economic interests by limiting access to local markets by out of state sellers-even in the absence of  facial discrimination. State said it was seeking to ensure a supply o wholesome and healthy milk.  Court said it was economic motive.  
· Henneford v. Silas Mason (1937) – upheld a Washington use tax on goods bought in other states - ????
· Bacchus v. Dias (1984) – the Court invalidated a Hawaii statute that exempted from the State’s liquor tax a brandy distilled from the root of of a shrub indigenous to Hawaii.  Because this was a local product, the tax exemption did not need to be drafted explicitly along state lines to demonstrate its discriminatory design.
· Hunt v. Washington State Apple Advertising Comm’n (1977) – invalidated a NC law requiring that closed containers of apples offered for sale or shipped into the State bear “no grade other than the applicable U.S. grade or standard” and explicitly prohibited the display of any state grades.  Washington State Apples had their own grading system and produced more than ½ the apples in the nation.  Held that the law not only burdened interstate sales but also discriminate against Washington state.  

· Breard v. Alexandria (1951) – the Court sustained the application of an Louisiana ordinance prohibiting door – to – door solicitation of orders to sell goods except by consent of the occupants.  Beard was from TX and sold on behalf of a Penn. Corp. Found not to discriminate against interstate commerce and held that the privacy interests of homeowners needed to be protected.
· Court has upheld application to out-of-state buyers of local price and production controls when it finds their effects on interstate commerce merely “incidental” to regulation of a local market.
· Milk Control Board v. Eisenberg Products (1939) -  Court sustained the application of a PA minimum price regulation to a NY milk dealer who bought milk from PA producers for shipment out of state.  
· H.P. Hood & Sons v. DuMond (1949) – Facts: Hood a Boston milk distributor, obtained milk from NY.  He was denied a lisence to open a fourth depot on the grounds that issuance would tend destroy competition in an area already adequately served – would tend to deprive the local market of an adequate supply of milk. Issue: May a state constitutionally enact restrictions with the purpose and effect of curtailing the volume of interstate commerce for the benefit of local economic interests? Holding: No.  Restrictions imposed for the avowed purpose and with the practical effect of curtailing the volume of interstate commerce to aid local economic interests, will not be sustained.  State does not have the power to retard, burden or constrict the flow of such commerce for their economic advantage.

· Cities Service Gas Co. v. Peerless Oil (1950) – upheld a state regulation of natural gas prices designed to conserve an important local resource.  An OK agency fixed a minimum wellhead price on all natural gas taken from a field – most of the gas taken from the field was destined for places outside of NY. Court found no national interest was violated here as the pricing applied to instate and out of state commerce.
· Geer v. CT (1896) – upheld a law that prevented the killing of certain game birds for the purpose of shipment out of the state, even though intrastate commerce in game birds was permitted. – court emphasized property rights – the birds were owned by the state.
· Hudson County Water Co. v. McCarter (1908) – court sustained a law prohibiting the transportation of water from the state’s rivers and lakes to any other state.  Noted that the state as “guardian of the public welfare” had a strong interest in maintaining local rivers “substantially undiminished.”
· Pennsylvania v. West Virginia (1923) – law invalidated that required all local needs for natural gas be met before any gas could be exported.  The majority found that the requirement prohibited with interstate commerce. 
· Hughes v. OK (1979) – overruled Greer and rejected the notion that states owned their wildlife.  Held unconstitutional an OK law forbidding any person to transport or ship minnows for sale outside the state which were procured within the waters of the state.
· Sporhase v. Nebraska (1982) – invalidated a Nebraska law that restricted the withdrawal of  ground water from any well within Nebraska intended for use in an adjoining state – no state ownership of water.
· Pike v Bruce Church (see above – introduction of the modern balancing test cases)

· SC State Highway Department v. Barnwell Brothers (1938) – predecessor to Pike v. Bruce Church Court upheld a 1933 SC law prohibiting the use on state highways of trucks that were over 90 inches wide or that ha d a gross weight over 20,000 pounds.  Court found that use of state highways was a particularly local concern.  “So long as the state action does not discriminate, the burden is one which the Constitution permits because it is an inseparable incident of the exercise of a legislative authority.”
· Southern Pacific Railroad v. Arizona (1945) -  The Arizona train limit law made it unlawful to operate within the state a train of more than 14 passenger cars or 70 freight cars – authorized the state to recover a money penalty for each violation.  Issue: Is it an issue 
· Bibb v. Navajo Freight Lines (1959) – held invalid an Illinois law requiring the use of contour mudguards on trucks and trailers operating on Illinois highways.  At least 45 states authorized the use of straight mudguards.  The law was found to seriously interfere with the interline operations of motor carriers because a trucker would have to shift his cargo to another truck when it reached a state line.  
· Kassel v. Consolidated Freightways Corp. (1981) – (see casenotes) In footnote “where the lawmakers’ purposes in enacting a statute are explicitly set forth or are clearly discernible from the legislative history, this Court should not take the extraordinary step of disregarding the actual purpose in favor of some imaginary basis or purpose.”

· Exxon Corp v. Governor of Maryland (1978) – Court upheld a law prohibiting producers or refiners of petroleum products from operating retail service stations in Maryland, where no gasoline was produced or refined in the state.  Maryland said that stations operated by producers and refiners had received preferential treatment during the 1973 petroleum shortage.  (this was a gas station lobby law) – Found that the law does not discriminate against interstate goods, nor does it favor local producers and refiners.  This act creates no barriers against the flow of interstate goods or distinguish between in state and out of state goods (but that is the effect even though it is not discriminatory on its face).
· Minnesota v. Clover Leaf Creamery Co. (1981) -  upheld a state law that banned retail sale of milk  products in plastic non-returnable containers but permitted sales in non-returnable containers – mainly containers made of pulpwood.   Legislature said that the plastic containers posed an environmental problem – plastic containers originated out of state and the pulpwood containers were a major instate product. Used balancing test: found burden posed on interstate commerce was relatively minor.  “The Commerce Clause protects the interstate market, not particular interstate firms from prohibitive or burdensome regulations.”
· The Market Participant Exception to the Dormant Commerce Clause:  Court’s concern about detecting parochialism was found inappropriate when the state functioned not as a “regulator” of the market but rather as a “market participant.”
· South Central Timber Development Inc. v. Wunnicke (1984) – (see casenotes)
· Hughes v. Alexandria Scrap – upheld a Maryland program designed to reduce the number of junked automobiles in the State  - state imposed more stringent documentation requirements on out of state scrap processors than in state ones. Found the State to be acting as a Market participant.
· Reeves Inc. v. Stake – upheld a SD policy of restricting the sale of cement from a state-owned plant to state residents because SD was acting as a market participant.
4. Privileges & Immunities Clause:  Article IV § 2 (His note: only use the privileges and immunities clause when you have a statute that on its face distinguishes between in state and out of state commerce.  Before it applies, have to have fundamental right in question and ask two questions: 1) is there a substantial reason for the law? and 2) is the law really related to the reason?

a.  Clause states that “Citizens of each state shall be entitled to all Privileges and Immunities of the Citizens in the several states.”  

b. Standard: Clause prevents a state from discriminating against non residents.  Only operates with respect to rights that are fundamental.

i. What are Fundamental rights?  - rights that are “fundamental in the national unity” and are all related to commerce.  (Right to be employed; right to practice one’s profession; right to engage in business).  

ii. Example: Hicklin v. Orbeck, the Alaska Hire case – Alaska requires that Alaskan residents be given an absolute preference over non-residents for all jobs on the Alaska oil pipeline.  Held that since access to employment is a right fundamental to national unity, Alaska’s decision to prefer its own citizens over out of stater’s impairs the out of staters rights under the interstate Privileges and Immunites clause.

c. Two prong test: Strict Scrutiny Review  1) the state must show that out of staters are a “peculiar source of the evil” the statute was enacted to rectify; 2) the state must show that its solution is “substantially related” to this “peculiar evil” the out of staters represent (must show that there are no less discriminatory alternatives that would adequately address the problem (in Alaska Hire case, if the state had been able to show that there was no other way to combat unemployment than to discriminate against the out-of-towners).

i. No Market Participant Exception:  (a state is immune from Commerce Clause violations if it is acting as a market participant).
d. Differences from Commerce Clause:  

i. Corporations enjoy no protection under the Privileges and Immunities Clause

ii. While Congress may consent to state practices that would otherwise be impermissible under the commerce clause, the Priv. And Immunities Clause is a rights provision, not a grant of authority to Congress and so is arguable nonwaivable by Congress.

iii. The standard of review for privileges and immunities denials is arguably stricter than the balancing test used in dormant commerce clause analysis

iv. Privileges and Immunities Clause extends not to all commercial activity but only to “fundamental rights”

v. The Court has recognized no “market participant” exception.

Cases:

· United Building and Construction Trades Council v. Mayor and Council of Camden (1984) – (get from Casenotes).

· Corfield v. Coryell

· Supreme Court of New Hampshire v. Piper (1985) – Court held that a state rule limiting bar admission to state residents violated the Privileges and Immunities Clause.  Challenge was brought by a woman who lived in Vermont, 400 yards from the NH border, took and passed the NH bar examination but was denied admission because she was not a resident.  The discrimination was not found to bear a substantial relationship to the State’s objective (state objective was that in state residents were more familiar with state rules, etc).  Practice of law is important to the success of the national economy. 

· Edwards v. California (1941) – Court invalidated law making it a misdemeanor to bring into California any indigent person who is not a resident of the state.  In the concurrence of the opinion, stated that the right of persons to travel from state to state is a fundamental right.  

· Crandall v. Nevada (1867) – invalidate a tax on passengers leaving the state via common carriers and emphasized the citizen’s basic “right to come to the seat of the national government.”

· Toomer v. Witsell (1948) – relied on Article IV to invalidate South Carolina’s discriminatory license fee on residents trawling for shrimp in its waters.  – similarity to commerce clause cases restricting out of staters’ access to local resources.

· Baldwin v. Montana Fish and Game (1978) – rejected an Art. IV attack on a Montana elk-hunting license scheme imposing substantially higher fees on nonresidents than non residents  - held that Elk hunting was not a “fundamental right.” 

· Florida Homestead Case:  if a home is the primary residence, you get a big tax deduction.  X has a primary residence in Chicago and a summer house in Florida, so don’t get the exemption – use the Commerce clause because the statute doesn’t discriminate against out of state residents on its face (can have two residences in Florida).  

· Lunding v. NY Tax Appeals:  allows tax deductions for alimony payments but only for NY residents – held unconstitutional

5. Substantive Due Process – High Level Scrutiny

a. Concerned with the way in which the 14th Amendment’s Due process clause has been read to make applicable to state ciminal proceedings virtually all of the procedural requirements that govern federal criminal law enforcement as a result of the bill of rights.
i. Concern is the restraints imposed on the states by the federal constitution.
ii. The 14th amendments due process clause = nationalization of individual rights.
Pre Civil War Amendments Case:

· Barron v. Mayor and City Council of Baltimore (1833) – Barron owned a wharf.  He sued the city claiming that the city had diverted the flow of the streams during construction, making his wharf useless.  Barron claimed this violated the 5th amendment right that property will not be taken without just compensation.  ISSUE:  Is state legislation subject to the limitations imposed by the US Constitution?  HOLDING: No.  The amendments to the Constitution were intended as limitations solely on the exercise of power by the US Gov.t and are not concerned with legislation of the states.  If intended to apply to the states, there would be words indicating so.  This court has no jurisdiction over the state.
a.  Post Civil War:  13th, 14th and 15th amendments were enacted out of concern with the problems of slavery and emancipation.  Slaughter House cases were part of an effort to read substantive rather than procedural content into the amendments.  The effort was to use the Amendments as a weapon in support of free enterprise and against state monopoly legislation.  Slaughter House Cases speck to the issue of applicability to the states of the procedural guarantees of the Bill of Rights.

Cases:

· Slaughterhouse Cases (1872): FACTS: Louisiana created a 25 year slaughterhouse monopoly to which several butchers who were not included, objected. Challenged the law on the grounds that it violated the 14 amendment protections of the privileges and immunities of national citizenship, equal protection and due process of law (right in question is the equal opportunity to pursue employment.  ISSUE:  Does the 14th amendment make all privileges and immunities of citizenship federal rights subject to federal enforcement? HOLDING:  No. 14th amendment priv. And imm clause affects only national not state priv and imm.  Underlying purpose of the post Civil War amendments was to eliminate the remnants of African slavery, not to effect any fundamental change in the relations of the government.  Drawn only to protect former slaves from state denial of federal rights.  NOTE:  this opinion ruled out the possibility of reading the bill of rights into the privileges and immunities of national citizenship.  However, subsequently, the court began incorporating parts of those amendments into the 14th amendment duee process clause.  
· Bailey v. Alabama (1911) – Court encounter with application of 13th emendment to a problem other than racial discrimination.  Invalidated state laws which sought to compel “service of labor” under contracts.
b. Substantive Due Process and Economic Regulation: So long as no “fundamental right” is affected, the test is mere rationality.  Is the state is pursuing a legitimate objective and using means that are rationally related to that objective, the state will not be found to have violated Substantive due process clause.  The vast majority of economic regulations will be upheld.

iii. 14th amendment “Due Process Clause” generally: has been interpreted to make all of the Bill of Rights guarantees applicable to the states.  §1 states : “No state shall make or enforce any law which shall abridge the privileges and immunities of citizens of the US; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the laws.”  

iv. Major Function of the 14th Amendment’s Due Process Clause : is to make the Bill of Rights (first 10 amendments of the Constitution) applicable to the states. (through the “life, liberty or property” verbiage).  
v. Substantive Due process Clause: limits the substantive power of the states to regulate certain areas of human life.  Derives mainly from the interpretation of the term “liberty” – certain types of state limits on human conduct have been held to so unreasonably interfere with important human rights that they amount to an unreasonable and unconstitutional denial of “liberty.”

vi. Fundamental v. Non-Fundamental Rights: If a right or value is found to be “non-fundamental” hent he state action that impairs that rights only has to meet the “mere rationality requirement.”  
1. Nearly all economic regulation will turn out to implicate only non-fundamental rights.
vii. Economic Regulation and the Substantive Due Process Clause:  The test today is two pronged:
1. The state must be pursuing a legitimate state objective – virtually any health, safety, or “general welfare” goal that comes within the state’s police power is legitimate.

2. There must be a “minimally rational relation” between the means chosen by the legislature and the state objective (will be considered constitutional unless the state has acted in a completely “arbitrary and irrational” way.

viii. From 1905 – 1930’s, the court invalidated a considerable number of laws on substantive due process grounds.  The level of scrutiny was raised – The Lochner case formed the basis for absorbing 1st amendment rights into the  14th amendment concept of liberty. Court moved away from this approach starting with Nebbia.
Cases:

Antecedents:

· Calder v. Bull (1798) and Fletcher v. Peck (1810) – rejected that rights were given to people by states and federal government.  Held that there was a natural law which vested rights to man.  
· Munn v. Illinois (1877) – Court rejected an attack on a state law regulating the rates of grain elevators.  Emphasized that the police power included regulation of individual use of property “when such regulation becomes necessary for the public good.”
· The Railroad Commission Cases (1886) – Court sustained state regulation of railroad rates, but Court warned that this power of regulation was not without limit.  Left the door open for greater judicial control in the future (the Lochner court would be in effect 15 years later.)
· Santa Clara County v. Southern Pacific Railroad (1886) -  held that corporations were person within the meaning of the 14th amendment.
· Mugler v. Kansas ( 1887) -  Court sustained a law prohibiting intoxicating beverages under the state’s police power.  Court noted that not “every statute enacted for the promotion of the public morals, public health, or the public safety” would be accepted as a “legitimate exertion of the state’s police power.”
·  Allgeyer v. Louisiana (1897) – Court invalidated a state law on substantive due process grounds – law prohibited obtaining insurance on Louisiana property from any marine insurance company that was not authorized to do business in Lousiana.  Allgeyer was convicted of using a New York Insurance company not authorized to do business in Louisiana.  Court said the statute was in violation of the 14th amendment in that it deprived the defendant of their liberty to contract.
· Lochner v. NY (1905) – Facts:  A New York State law prohibited employment in bakeries for more than 60 hours per week or more than 10 hour per day.  Lochner permitted an employee in his bakery to work over 60 hours per week and was convicted under this statute.  Issue:  Is a state law regulating the hours bakery employees may work a valid exercise of state police power?  Holding:  No.  To be a fair exercise of the police power, an act must have a direct relation to an appropriate and legitimate state objective.  In this case, there is no reasonable foundation for holding the act to be necessary to the health of the public or of bakery officials.  Here the state is interfering with the right to labor and free contract.  Statute struck down.  Dissent: (Holmes) – 14th amendment should not invalidate a statute unless it can be said that a reasonable person would say that the statute infringes fundamental principles of our people and the law.  This statute can be viewed as reasonable. Note:  This case opened the way for the court to invalidate a number of state police power laws on the concept of “liberty”.
· Muller v. Oregon (1908) – sustained an OR law that no female shall be employed in any facoty or laundry for “more than 10 hours” during any one day.  Did not overrule Lochner, merely stated that women needed greater protection under the law because of their physical stature and their dependence on men.
· Bunting v. Oregon (1917) – Court upheld a law establishing a maximum 10 hour day for factory workers.  Court did not mention Lochner, but this decision did in effect overturn the specific holding in Lochner.  However, Lochner philosophy remained in effect.
· Coppage v. Kansas (1915) – Law in question prohibited employers from requiring that employees agree as a condition of employment “not to join a union.”  Court held that the law violated due process: Included in the right of personal liberty and the right of private property is the right to make contracts.”
· Adair v. US (1908)  Court invalidate a state law on 5th amendment due process grounds, that barred union joining on interstate railroads (commerce clause question?) – law posed an “arbitrary interference with the liberty of contract.”
· Adkins v. Children’s Hospital (1923) – Court invalidated a District of Columbia law that prescribed minimum wages for women.  By this time, the 19th amendment (giving women the right to vote) had been adopted, therefore women no longer needed special protection.  Law was considered an arbitrary exercise of legilative power. 
· New State Ice v. Liebmann (1932) – Court invalidated an OK law which treated the manufacture of ice like a public utility, requiring a certificate of convenience and necessity before one could enter into the business.  Law seen as a restraint on competition and an invalid exercise of police power.  (Interfering with liberty to contract?)
· Adams v. Tanner (1917)-  struck down a law prohibiting employment agencies from collecting fees from workers.
· Ligget v. Baldridge (1928) – struck down a law barring corporate ownership of pharmacies.  Law has been overturned since the 1930w.
· Court did acknowledge that the state did have a valid interest in curtailing business practices that might defraud customers or injure health.  In these situations, the court invalidated on the means instead of the end.  See below.
· Weaver v. Palmer Brothers (1926) -  Court invalidated a law prohibiting the use of rags in making bedding.  While health was a legitmate concern, rags could be sterilized.  Total prohibition found arbitrary.  
· Nebbia v. NY (1934) -  1933, NY legislature established the Milk Control Board, which fixed the price of a quart of milk at $.9.  Nebbia sold 2 quarts of milk and a loaf of bread for $.18.  Legitimate state interest was that “failure of producers to receive a reasonable return on milk threatens vilgilance against spoliation.  ISSUE: Does the federal Constitution prohibit a state from fixing selling prices?  HOLDING:  No.  Assuming appropriate means are used, a state can regulate business in any of its aspects including fixing prices.  “If laws passed have a rational relation to a legitimate purpose and are neither arbitrary nor discriminatory, the requirements of due process are satisfied.” Price control fulfills these requirements. NOTE:  Nebbia held that price control was to be treated the same as other police powers.  Nebbia represnts the modern position of the court which is to presume the propriety of the legislation.
· West Coast Hotel v. Parrish (1937)- upheld a state minimum wage law for women.  Court refused to recognize freedom of contract as a fundamental right.  Reinstated holding in Muller that women need special protection under the law and that protecting them is a legitimate public interest.
· US v. Carolene Products (1938) – Court rejected a due process challenge to a federal prohibition of the interstate shipment (State could have brought a challenge under federal commerce clause power?) of “filled milk – skimmed milk with non-milk fats”.  Committees found that this type of milk led to undernourishment.  “the existence of facts supporting legislative judgment is to be assumed and regulatory legislation affecting ordinary commercial transaction is not to be held unconstitutional unless, it is deemed irrational.”  Footnote 4 by Justice Stone states that there should be a double standard for due process review: an interventionist stance in some areas (used today for fundamental rights) and a deferential stance in others (economic regulation).  
· Hands off approach – total rejection of Lochner – see below
· Olsen v. Nebraska (1941) – court upheld as constitutional, a law fixing maximum employment agency fees.  Stated that they were not concerned with the wisdom, need or appropriateness of the legislation – only wanted to move away from the notions of the previous court.
· Lincoln Federal Labor Union v. Northwestern Iron and Metal Co. (1949) – Court sustained state right to work laws requiring that employment decisions not be based on union membership.
· Ferguson v. Skrupa (1963) – sustained a Kansas law prohibiting anyone from engaging in debt adjusting unless they were a lawyer – Kansas was free to decide for itself what legislation was needed to deal with the business of debt adjusting.  “the Court has abandoned the use of vague contours of the Due Process Clause to nullify laws which a majority of the Court believed to be economically unwise.”
· Williamson v. Lee Optical Co. (1955) – FACTS: A state law prohibited any person from fitting or duplicating lenses without a prescription from an opthamologist or optometrist.  Law had effect of preventing opticians (who were skilled in this type of work) from fitting old glasses into new frames or duplicating lost or broken lenses without a prescription.  ISSUE: Does a state law regulating the fitting and selling of eye lenses and frames conflict with the Due Process Clause?  HOLDING: No, the due process clause will no longer be used to strike down state laws, thought to be unwise or unpopoular.  For protection against abuses by the legislature, people must resort to the polls, not the courts.  Rational relation to gov. objectives of health and ridding the industry of commercialism.



6. The Taking Clause/Just Compensation Clause:

a. Bans the taking of private property for public use without just compensation .

b. Generally, governments, both state and federal have the right to take private property for public use, provided that “just compensation” is paid.  Right is known as the right of eminent domain.

c. Two Major Issues:

i. What is the borderline between a taking (for which compensation must be paid) and a regulation (no compensation) – regulation must be within a state’s police power.

ii. Whether a taking is made for public rather than private use

d. Difference between regulation and taking:

i. Regulation: for a land use to be a regulation, must satisfy two requirements:

1. must substantially advance legitimate state interests – has been construed very broadly.  Examples are: residential zoning, preservation of landmarks and protecting the environment

a. There must be a tight fit between the state interest being promoted and the regulation chosen

2. it must not deny the owner economically viable use of his land –

ii. Taking: if the government authorizes a permanent physical occupation of the property, this will automatically be found to be a taking. (ex: easement)

1. The more drastic the reduction in values of the owner’s property, the more likely a taking is to be found.

iii. Prevention of Harm or Noxious Use Rationale: regulation likely to be found where the property use being prevented is one that is harmful or “noxious” to others – in general, anything the law would recognize as a public nuisance.

1. Mere fact that gov’t. has labled certain use as noxious is not enough to ensure that land use restriction will be a regulation (legislature cannot suddenly decide that a particular use is so harmful that it should be immediately banned.

iv. In cases where the zoning regulations impair an owner’s use of the property, court not likely to find a taking.  Zoning will not be labled a taking unless it is “clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals or general welfare.”
v. Landmark preservation schemes will rarely be a taking

vi. Modern Trend: 

1. court requires a very close fit between the means chosen by the state and the governmental objective being pursued.

2. Court requires “rough proportionality” when the city conditions a building permit on some give back by the owner, between the burdens on the public that the permit could cause and the benefit to the public that the burden would bring about.

3. Nollan and Dolan demonstrate a harsh review by the court.  Test for regulation is:

a. The means chosen by the local government unit must substantially advance a legitimate aim and 

b. Any give up of property must be roughly proportional to the harm caused by the new land use.

e. Public v. Private use Requirement: The Taking Clause of the 5th Amendment has ben interpreted to prohibit the taking of private property for private use, even if just compensation is made (i.e. the gov cannot take private property from one person a dn give it to another without any public purpose.

i. Sup. Ct. has construed the requirement of public use broadly – stated it is “coterminous with a state’s police power.”   So long as the state’s use of its eminent domain power is rationally related to a conceivable public purpose” the public use requirment is satisfied.

Cases:

· Pennsylvania Coal v. Mahon (US, 1992 – Holmes) – Mahon bought land deed to land which had previously given PA Coal the right to mine the coal underneath the surface.  Mahon wanted to stop the practice and sought to enjoin PA Coal from mining based on a state law prohibiting such mining.  Mahon won and PA appeals. ISSUE: must a state, which through legislation, destroys previously existing contractual and property rights between private parties which extremely diminishes property value provide compensation for the aggrieved party.  HOLDING: Yes.  A taking will be found if there is a severe dimunition in value and here the taking away of the coal mining rights makes it commercially unprofitable.  DISSENT: (Brandeis) – There may have been value to the public by this.  Value of keeping coal in ground should have been weighed against value of coal extracted.  “The state should not have to follow a theory of reciprocal advantage to justify exercising its police power for the public good.

· Miller v. Schoene (US, 1928) -  VA law provided that all red cedar trees had to be destroyed because of a fungus, but the only compensation that the red cedar growers would get was to remove the trees.  Court found this to be a noncompensable regulation because, to not remove the trees would have destroyed the apple crop and this weighing of public interest over individual property owners is well within state’s police power.

· Keystone Bituminous Coal Ass’n v. DeBenedictus (US, 1987) Questioned legacy of PA  Coal because law requiring prohibition of coal mining was found to be a regulation not a taking because the requirement that they be left in place was to provide surface support to structures.  STEVENS distinguished case from PA because this law was designed top protect health and environmental interests.  

· Goldblatt v. Hempstead (US, 1962) – Goldblatt owned a sand and gravel pit in a suburban area and the town had expanded rapidly.  Town tried to close pit on a safety regulation.  SC held it was a reasonable, noncompensable exercise of the police power.

· First English Evangelical Church v. LA County (US, 1987) -  court held “where the government’s activities have already worked a taking of all use of property, no subsequent action by the government can relieve it of the duty to provide compensation for the period during which the taking was effective.

· Penn Central Transportation Co v. NYC (US, 1978) – Owner of Grand Central Terminal was not allowed to build upon the top of the building under New York’s Landmark Preservation Law.  Builder claimed this was a taking and that he deserved compensation.  Court disagreed – Landmark preservation found to be akin to zoning.  Also, no economic depravation since the right to build atop the building was transferable to other nearby properties.

· Loretto v. Teleprompter Manhattan CATV Corp (US, 1982) -  held that when the gov authorizes a “permanent physical occupation” of land, it is a taking without regard to public interests it might serve.  Court invalidated a NY Law which provided that a landlord must permit a cable TV company to install its cable facilities upon a landlord’s rental property.

· Nollan v.California Coastal Common (US, 1987) – Nollans owners of beachfront property and wanted to expand house.  Commission  said ok but on condition that the Nollan’s grant a public easement across the front of the property.  Nollan’s said this was a taking and the SC agreed in a 5-4 decision.  Scalia stated that a permanent right to traverse on someone’s property constitutes permanent physical occupation and found no reasonable nexus between the condition and the original purpose of the building restriction.

· Dolan v. City of Tigard (US, 1994) – Dolan sought permit to increase size of plumbing and electrical supply store.  City said ok but she had to dedicate a portion of her property to flood control and a portion for a 15 foot bicycle and pedestrian path.  She claimed this was a taking of her property and the SC agreed.  Scalia found no nexus and found the conditions caused Dolan to lose the right to exlude others from her property – a fundamental right of everyone.   Case stood for the “rough proportions” test.

· Lucas v. South Carolina Coastal Council (US, 1992) – Lucas had paid 1 million dollars for 2 lots on which he planned to build single family homes.  1988, plans denied by SC’s passage of the Beachfront Management Act – an anti-erosion law.  SC granted review to decide whether the Act’s dramatic effect on the economic value of Lucas’s lots was a taking.  Scalia held that on remand South Carolina had to identify background principles of nuisance and property law that prohibit Lucas’ intended use of his property.  

· Hawaii Housing Authority v. Midkiff (US, 1984) – case demonstrates the narrow judicial role on public use issues by upholding Hawaii’s use of eminent domain to solve the problem of concentrated land ownership traceable to Hawaii’s early feudal land tenure system.  Land owner’s challenged Hawaiii Land Reform Act of 1967 which allowed people to ask the gov to have the land they lived on condemned so that it could then be resold (72 % of the land owned by 22 people).    O’Connor wrote that the public use requirement was coterminous with the scope of the state’s sovereign police powers.  

1. Class Notes 6/12/01

· National RR Corp v. Miller 358 Fsupp 1321

· Jolson v. Hen 355 F2d 129 working in mental institution 

· Privilege Immunities when a statute discrimates on its face against out of state commerce

Mulany v. Anderson – the landmark decision about privileged immunities clause by charging higher fees for out of state fisherman violated the commerce clause 

Substantive Due Process: holdings in all cases in notes are not raising level of review when you claim your substantive due process rights are violated.  

· Newspaper article on judge preska relating to cigarettes being sold on internet Santa Fe Natural Tobacco Co v. Pataki – good opinion – 54 page opinion – background of case is interesting – like Hunt v. Washington Apple.  199 NY Leg passes law increasing tax on cigarettes to $1.11 from $.50. Cigarette sales went down as a result – as sales decreased, so did profits of NY retailers near the borders of the state.  Retailers complain to Pataki about unfair competition – targeted internet, mail order sellers.  In response, the governor proposed law – found cigarettes sold from internet pose a serious threat to the health of the citizens of NY????  Cited interest in protecting minors from cigarettes sold on the internet.  Law prohibits cigarette sellers from selling cigarettes over internet and says you have to sell cigarettes in a face to face transaction.  What line of cases does this follow?  It is protecting in state commerce and is discriminating against out of state interests – this is not a valid interest.  NY received 1 billion dollars from the cigarette commission  and has only used 40 million to stop kids from smoking, so protecting children excuse is invalid.  The only problem with her opinion is that she cited Kassel in this opinion.  Why is this bad?   Interstate transportation, so this is an unrelated set of facts.

· Just Compensation: Black letter law – up to this point, states can get rid of business and there is no provision in the constitution to protect businesses from the governement.  Muggler, Williamson, etc. (read just before the taking clause.

417 US 369 or 569 Pittsburgh v. Alco Parking – city owned a city parking lot, city council passes ordinance putting a 20 cent tax on private parking lots.  Pitt trying to get everyone to park in their lot.  Testimony that because of this tax, some of the private lots will go out of business.  Doesn’t matter – state can use its tax power.  

· If I can’t use substantive due process, I will use 5th amendment just compensation clause.  If the gov. takes the property, the gov has to pay for it.  Doesn’t have to pay when the gov. regulates property.  Treanor has law review article: history of just compensation clause is not to provide compensation when the gov. is regulating.  Shows that Holmes opinion in Penn Coal is wrong.  But it is a huge opinion.  Condemns taking clause into “internal incoherence”.  Because test of holmes in PA Coal is stupid.

Test: if you regulate too much, it is a taking.

When Holmes was dealing with this case, he wrote a letter about the petty larceny of the police power.  

Brandeis’s dissent says: that to abolish the coal mining would be a proper exercise of the police power.  Any proper exercise of the police power, there is no just compensation.  

Holmes says there has been a total taking of the coal company’s business.  If you can’t mine, what is the value of the coal?  Nothing.  Cite this case for the proposition that there is 100% dimunition in value.  Steven’s opinion in the Keystone Case

· Keystone Case: Stevens writes an opininion distinguishing PA Coal – you don’t get just compensation unless there is 100% dimunition in value.  

· Police Power cases that look good: examples:

Miller v. Schone – red cedar trees cut to save apple trees in VA.  Found to be a proper exercise of the police power.

Goldblatt v. Hempstead – zoned out a quarry from a residential neighborhood: is there a 100% dimunition in value?  No. Can he use the property for something else?  Yes.  Cite for supreme court authority for police power.  

895 P2d 900 Sacramento: Robbery in 7--11 and Sacramento swat team came in and shot up the 7-11 – court came in and said it was a correct use of the police power, so no compensation.

Euclid v. Amber Realty p 492: marbury v. Madison case for just compensation.  Rezoning property that drastically reduced value of property.  Cite this  ase for the basic proposition that the exercise of the zoning power of the state gets low scrutiny review and there is no compensation for zoning.

Nectow v. Cambridge: owns property near factories – industrial part of town. City zones Nectow’s property as residential.  The SC struck it down because it was so arbitrary that it was held not to be valid. 

477 US 255 US v. Tiberon:  CA : couple buys 5 acres of land overlooking the ocean.  Want to take land and build condos.  After they buy property the city rezones it so that all they could do was build 5 single family dwellings.  Case falls under Euclid and the couple loses.  The state won.

Big case:  Penn Central – deals with landmark preservation.  Brennan starts off opinion by saying that there is no real law of just compensation.  Ad hoc factual inquiries.  Case in which Brennan puts forth a 3 part Pike test. 

·  Look at character of the action

· Look at the economic impact.

· Look at the impact on distinct investment expectations.

· Looks to Cochran like a zoning law.  Rhenquist was dissenting in this case talking about how NY should lose, rejecting Brennan’s opinion.  

Nollan: first case of the current court.  Important:  Nollan’s have a beach cottage and Nollan’s want to remodel. Commission says no.  You don’t get to remodel unless you give us an easement on your property.  CA wanted to ensure access to the view of the beach from the road.  

· Scalia’s opinion talks about whether or not the decision substantially advances a legitimate state interest.  This is something more that a rational basis test.

· Crazy laws make it under low scrutiny review.  Law of just compensation do not parallel substantive due process.  

· Scalia uses this case to put in a new test.  

Dolan: Rhenquist opinion.  Florence Dolan has a hardware store – Fanno Creek is on one side of the store.   Florence Dolan wants to enlarge her store: commission says they will let her enlarge her hardware store but only if she puts a greenway next to the enlargement (to control flooding) but also want her to construct a bike path to decrease automobile traffic.  We aren’t diminishing the value of the property, so why is she pissed?  She sues and Rehnquist writes the opinion – (p 496) – state can’t give you something as a privilege and deny you something as a constitutional right.  

· He says that he agrees with Scalia about changing the level of review in these types of cases.  Looks at state court decisions and says that state courts are upping review and using the term rationally related.  Says SC can’t use that term because rationally related stands for low level of review.  Instead he has a new term: rough proportionality: 
· Dolan feels that her property is being stolen.  (p 497) 
· This case requires city authorities (adjudicative zoning: courts deciding zoning regarding a specific piece of property)
City of Monterey 526 US. 687: CA property on the water and it is run down property.  Is bought and developers want to build homes on it.  Between 1981 and 1985, they put forth 5 proposals to the city council and all are denied.  The developers sue the city – because they want the developers to sell the property to the city.  9th Circuit in this case says that if you look at Nollan and Dolan, the jury must determine if there is a rough proportionality can only be used when it is adjudicative zoning and there is a requirement to give something back to the government.  
Aamco v. City of Chambourg 661 NE2d 380 – 2 lane road  - there must be some evidence that an increase in traffic would justify the widening of the road.  Steven’s opinion screams Lochner.  Midlevel review.  
Lucas: legislative zoning – not adjudicative: not Nolan or Dolan – South Carolina zoning law case (see reading notes above).  South Carolina Supreme Court wrote a great opinion citing police power because this beach erosion act was a proper exercise of police power.  Goes to the SC: fact specific case – total dimuniton in value case because the court found it to be so.  Holding is that you can get compensation when there is 100% dimunition in value. Argument by South Carolina is that to go against the zoning law would be a noxious use of the property.  Scalia doesn’t like this opinion and does not agree.  He says that South Carolina will have to find elements of in law that prohibit a CL nuisance and then you get just compensation.  Lucas no nuisance.  
· Says they are interested in protecting the property owners of America.  Under Scalia’s opinion: if the state says no factories and closes the factories, you have to pay just compensation.  
Greyhound v. Chicago 321 NE2d 293 – City council of Chicago outlaws paid toilets.  Is there 100% dimunition in value
Adams Outdoor Advertising – East Lansing MI says no big signs on buildings.  Guy has a building with a sign.  Outdoor advertising says dimuntion in value, but not valid, because you can do something else with the advertisement, so no 100% dimunition in value.
Palazallo v. RI 746 A2d 707 – will be argued before SC the first week of July.  P owns property 18 acres in RI – soft marsh wetlands – that property was owned by a corporation in which Joe was the only shareholder.  While it was owned by the corporation, RI passed the coastal preservation act which prohibited the filling of wetlands without a permit.  1978, it was decided that Joe owned the land – he wants to fill the wetlands and build on them – if he can do this, he will make $3 million; suit is brought by Palazzalo – what kind of case is this – it follows Lucas – is it the same facts as Lucas – no because Lucas bought the property and then the legislative act was passed.  P here was buying property after RI enacted the coastal laws.  
· Has there been 100% diminution in value?  RI says no because there are some uplands that he can improve and sell.  
· Supreme Court granted cert on this case
· There is a procedural issue in this case.  This is the case that provides the vehicle for the court to define Lucas
· Palm Beach Isles v. US 231 fr3d 1541 – 1956 – Palm Beach Isles buys 227 acres land for $280,000 – sell lands – have 54 left, some of which are wetlands and the rest of which are underwater.  Want to fill in the lands and make a resort.  The corp of engineers determines that the land under water is water that can be navigable.  Corp of Engineers has power to deny any alteration that would alter navigability.  The first issue is: is this a pre existing issue (Lucas?).  Second: is there 100% diminution in value.
Public Use: Berman v. Parker: urban renewal – condemn property for urban renewal and then sell it to private corporations for hotels
Hawaii case: O’Connor – low scrutiny review. 

· Contracts Clause Article 1 § 10 only applies to the states:  Says that state’s cannot pass laws impairing contracts.  

Fletcher v. Peck – states cannot impair their own contracts
Dartmouth college: sanctity of a public charter.  
Stone v. Mississippi: using police power, states can interpret thos 
Ogden v. Sanders: contracts clause only applies retroactively
Home Building and Loan v. Blainsdale: 
509 first paragraph : Charles Evans Hughes talking about a living constitution.   John Marshall says that the constitution changes as society changes.  
6.
Contracts Clause:
a. Article 1 §10 – no state shall pass any law impairing the obligaion of contracts.  This contracts clause applies only to the states, but the substantive due process clause of the 5th amendment holds an identical rule applicable to the federal government.

i. Purpose: enacted for the purpose of protecting creditors against debtor relief laws (result of debtor relief laws was to postpone or completely lift the obligations of the debtors) – protection of creditors rights was thought to be necessary for the development of the country.

ii. Public Grants: Clause was extended to include the prevention of the impairment of public contract (k’s between the gov. and private parties).

b. Protection of Public Agreements: Until 1977, appeared that SC had abandoned the Contract clause as a limitation on the states rights to modify “public” contracts.

i. 1977: US Trust Case: SC invalidated a NJ law on Contract Clause grounds.  Indicated that the court is willing to closely scrutinize a state’s attempt to escape from its financial obligations and will only permit such an escatpe where a significant public need exists.

1. In this case, the SC put forth the following test:

a. “An impairment of contractual obligations will be constitutional only if it is reasonable and necessary to support an important public purpose.”

b. Reasonable was later defined as “only if the modification was induced by unforeseen developments occurring after the original contract was made.”

c. Protection of Private Contracts: 
i. Court has cut back on using contracts clause as a limitation on debtor relief laws
ii. Only retroactive laws are barred by the contracts clause
iii. Creditors remedies may be modified under the contracts clause
iv. Broad exception to the Contract’s Clause is that a debtor’s obligations may be modified where a vital public interest, especially an economic emergency so demands.
1. Blaisdell Case (1934) – case involved a Minnesota statute, (depression era) that allowed local courts to give relief from mortgage foreclosure sales.  SC upheld the statute on the theory that the state had the right to temporarily delay enforcement of a mortgage’s literal terms, where “vital public interests” would otherwise suffer.
d. Renaissance of the Contracts Clause (The Allied Structural Steel Case, 1978) (Private agreements case) – SC invalidated a law that Minnesota enacted to expand obligations of Minnesota employers who closed plants in the state. Court enacted a 5 part test for allowing a statue to survive the Contracts Clause:
i. There must be an emergency

ii. The measure must be enacted to protect a “basic societal interest, not a favored group”

iii. The relief must be appropriately tailored to the specific emergency

iv. The modifications must be reasonable in scope

v. The statute must be limited to the duration of the scope of the emergency

e. In 1983, the SC articulated a new three part test that seems to be more deferential to state legislative judgments (Energy Reserves Group case):
i. Threshold inquiry: has the state law created a substantial impairment of a contractual relationship?

ii. Legitimate Public Purpose: the state must demonstrate that it has a significant and legitimate public purpose which the regulation is intended to serve

iii. Reasonable and Appropriate: Whether the adjustment of the rights and responsibilities of contracting parties is based upon reasonable conditions and is of a character appropriate to the public purpose.

f. This 3 part test is applicable to both contracts in which the state is a party and to purely private contracts.  Court will apply the test with significantly greater strictness where the state is attempting to make its own contractual obligations less burdensome.

g. If a state applies a rule of conduct which has the incidental by product of impairing contractual obligations, the Contract Clause does not apply at all. (Exxon v. Eagerton (1983).
h. The very idea behind the contracts clause is that contractual obligations, once fixed, will not be retroactively upset by legislative action.
Cases:

· Dartmouth College v. Woodward (1819) – SC struck down NH’s plan to pack the College Board of Trustees by increasing its size, finding that the law violated the 1769 charter of the College that had given the trustees the power to fill all Board vacancies.
· Sturges v. Crowninshield (1819) – Court held unconstitutional a NY insolvency law discharging debtors of their obligations upon surrender of their own property.
· Bronson v. Kinzie (1843) – SC stated that the permissible scope of remedial changes depended on their reasonableness provided that nor substantial right was impaired.

· The Charles River Bridge Case (1971) – SC held that a company’s charter to operate a toll bridge did not prevent the state from authorizing the construction of a competing free bridge

· Stone v. Mississippi (1880) – Neither the contract clause nor the due process clause has the effect of overriding the power of the state to establish all regulations that are reasonably necessary to secure the health, safety, good order, comfort or general welfare of the community”
· Manigault v. Springs (1905) – Parties entering into contracts may not estop the legislature from enacting laws intended for the public good.
· Home Building and Loan Assoc. v. Blaisdell (1934) – 

Facts:  1933 Minnesota enacted statute allowing people an extension in making mortgage payments so as not to suffer from forfeiture.  The Blaisdells applied for a judicial extension and the g=court granted the extension but also ordered the Blaisdells to pay Home building and Loan Association the mortgagor of the home, $40 a month through the extended period.  Home Building and Loan appealed on the ground that the act violated the Contract Clause of the Constitution.
Issue: May a state change the existing contractual obligations between two private parties?

Holding: Yes.  A reasonable exercise of the state’s police power is read into every contract.  See 5 part test above.  Prohibition embodied in the contracts clause is not an absolute one.  The state continues to possess authority to safeguard the vital interests of its people.  Conpromise must be found between public need and private rights, especially when an emergency is found to exist upon judicial review.
· El Paso v. Simmons (1965) – 8-1 decision upheld a Texas law designed to wipe out the rights of purchasers oc certain public lands to reinstate their interests in the lands by payment of delinquent interest.
· US Trust Co. v. NJ (1977) – Blackmun-law involved a repeal of a statutory covenant made by NJ and NY in 1962 (covenant had limited ability of Port Authority to subsidize rail passenger transportation from revenues and reserves.  Blackmun held that because this was a state trying to impair its own obligations, it called for a higher standard of review (see above in notes). (Strong dissent by Brennan in the case – said that this was a strong violation of state’s police power and that there was no justification for the Court’s deciding their needed to be a higher standard of review when a state was one of the parties to the contract.
· Allied Structural Steel v. Spannaus (1978) – dissent criticized this decision as greatly expanding the reach of the clause.  Case involved application of the Clause to private rather than state obligations.  See above in notes.
· Energy Reserves Group v. Kansas Power and Light  (1983) – Kansas enacted a law which had the effect of prohibiting ERG from using its price escalator clause in contract with state.  Enacted a three part test (see above).  Because ERG’s reasonable expectations were not impaired (because ERG knew at the time of contracting it would be subject to state and federal regulations…), the contracts clause was not violated and the law remained in effect.
· Exxon v. Eagerton (1983) – Court rejected a contract’s clause challenge to an Alabama law that increased the severance tax for oil and gas extracted from Alabama wells, coupled with a prohibition preventing producers from passing the increase on to purchasers.  Holding drew a sharp distinction between laws specifically targeted at contractual obligations and those that merely had the effect of impairing contractual rights.  Those having only an effect on contracts were still valid.

1. The Revival of Substantive Due Process: Protection of Non-Economic Rights, Including “Fundamental” Rights.

a. In the past 15 years, the court has been willing to strike down legislation which it finds to violate important non-economic interests.
b. Two Tier Scrutiny:
· Economic Rights: court requires merely a rational relation between the statute and a legitimate state objective.
· Non-Economic Rights: where the court finds that a fundamental right is impaired by statute, it has applied a stricter level of review in two ways:
1. Relation between objective and the means (means-end fit) must be very close (must be necessary to achieve the end.  (There musn’t be any less restrictive means that would do the job as well).  
2. State’s objective must be compelling not merely legitimate
c. Two tiered scrutiny very related to equal protection cases: differential treatment of groups will be sustained if it is rationally related to a legitimate state goal.
d. Fundamental rights include: sex, marriage, child bearing and child rearing.
· Right to Privacy: the court has found fundamental interests to fall within the broad category of “right to privacy”.
· These decisions are deemed to be substantive due process because these decisions as holding that the right in question is part of the liberty guaranteed against state action by the 14th amendment.
· Not fundamental: consensual sex outside of marriage; right to an abortion not fundamental after Casey.
e. Birth Control: whether a person is married or single, they have a fundamental interest in contraception and the state cannot impair that interest without satisfying strict scrutiny.
· Don’t know whether minors have a fundamental right to contraception  - right might be fundamental or nonfundamental.
f. Abortion:  Today: a woman has a constitutionally protected privacy interest in choosing to have an abortion before viability.  State may regulate all abortions (even pre viability) if it does not place an “undue burden”(places a substantial obstacle in woman’s way) on the woman’s right to choose. Not strictly scrutinized and most state regulation will not constitute an undue burden.  Examples or obstacles that have been upheld are informed consent requirements and parental noification and consent. 
· The state may not require spousal consent.
· Even if the state requires parental notification, it has to allow the adolescent the opportunity for a judicial bypass.
· States may refuse public funding
· Government may, as a condition of funding, require that a clinic not give any counseling about abortion.
· State has freedom to regulate the types of abortions that may be performed
1. but when a state regulates the types of abortions, it must still protect the mother’s life and health.
g. Family Relations: 
· Relatives have a fundamental right to live together (Moore v. City of East Cleveland)
· A parent’s right to upbringing and education of their child is fundamental (Pierce, Troxell (holding that court may not award visitation rights to grandparents if the parents don’t want it).  There is also a right to continue parenting (often balanced with the state’s interest in protecting the child’s health).
· Right to marry is fundamental (Zablocki)
h. Adult Sexual Relations:  
· Adults have no fundamental right to engage in homosexual sodomy (Bowers v. Hardwick) but this may be changing (see Equal protection case of Romer v. Evans)
i. Right to Die: law is developing.  
· A competent adult has a 14th amendment liberty interest in not being forced to undergo unwanted medical procedures, including artificial life-sustaining measures.
· An incompetent patient – the state has an interest in preserving life and the plug cannot be pulled unless there is “clear and convincing evidence” that the patient would have voluntarily declined the life-sustaining measures.
· No right to commit suicide – terminally ill patients do not have a general liberty interest in committing suicide or in recruiting a third person to help them commit suicide.
j. You probably have a fundamental right to read what you want (Stanley v. Georgia) and maybe to dress as you wish (Kelley v. Johnson).
k. Burden of Proof: it is up to the state to show that it’s pursuing a compelling objective, and that the means chosen by the state are necessary to achieve that objective.
l. All cases center around the right to privacy – right to autonomy or to make decisions for one’s self.  This fundamental right to privacy derives from several Bill of Rights guarantees, which collectively create a “prenumbra or zone of privacy” (Griswold)
Cases:

· Meyer v. Nebraska (1923):  SC struck down a state law which prohibited the teaching of foreign language to young children.  Rights protected were (non-economic) – right of teachers to teach, right of students to acquire knowledge.
· Pierce v. Society of Sisters (1925): SC struck down a state statute requiring children to attend public school, preventing them from attending private and parochial schools. Rights protected: liberty of parents and guardians to direct the upbringing and education of children under their control.
· Skinner v. Oklahoma (1942): SC invalidated an OK statute which provided for compulsory sterilization of person convicted 3x’s of crimes.  Rights protected: marriage and procreation.
· Birthcontrol: The famous Griswold Case
· Griswold v. Connecticut (1965)

· Facts: Griswold, the Executive Director of Planned Parenthood in CT and Dr. Buxton were convicted under a CT law which made counseling of married persons to take contraceptives a criminal offense.
· Issue: Is the right to Privacy in the marital relationship protected by the constitution despite the absence of specific language recognizing it?
· Holding: Yes.  (Douglas) The various guarantees which create penumbras or zones of privacy include the 1st amendments right of association, the 3rd amendments prohibition against peacetime quartering of soldiers, the 4th amendments guarantee against unreasonable search and seizure, the 5th amendments self incrimination clause and the 9th amendments reservation to the people of unenumerated rights.
· Concurrence: (Harlan- Souter follows Harlan) Court should have used the due process clause instead of focusing on specific provisions of the bill of rights.  Made sure to reject the idea of privacy for adultery, homosexuality, fornication and incest. 
· Concurrence: (Goldberg) The right discussed here is a fundamental one and as such should be found to be protected by the 9th amendment. Only major opinion on the 9th amendment.
· Concurrence: (White) The due process clause should be the test in determining whether such laws are necessary and reasonable (here state interest in protecting marital fidelity too tenuous)
· Dissent: (Black) While law is repugnant, neither the 9th amendment nor the due process clause can knock it down.  Constitution can only be changed through the amendment process.
· Dissent: (Stewart) Due process not applicable because defendants were not denied rights at trial and constitution is silent on the right to privacy. 
1. Court found that “to allow the police to search the marital bedroom for telltale signs of contraceptive use” is repulsive to the notion of marriage.
2. Criticism of the Majority Opinion: The search of the marital bedroom was not an issue in this case.  Also the privacy aspects addressed in the “penumbra theory” do not deal with the type of problem in Griswold.  
3. Post Griswold Contraceptive Law: law evolved to mean that no person, married or single may be prohibited from using contraceptives or be subjected to influence concerning procreation decisions.
4. Class Notes: Attorney General of CT says they are worried about promiscuity, so by banning contraceptives they will protect the marriage relationship.  This is a Catholic law.  The legislature is regulating morals.  2 dissents by Black and Stewart.  Griswold is a huge case and Bork said the first thing he would do if put upon the SC would be to overrule this case.
· Poe v. Ullman (1961) – Court upheld the CT law that was invalidated in Griswold.  Harlan’s concurrence in Griswold was his dissent in Poe, where he stated “I believe that a statute making it a criminal offense for married couples to use contraceptives is an intolerable and unjustifiable invasion of privacy in the conduct of the most intimate concerns of an individual’s personal life.”
· Eisenstadt v. Baird (1972): court invalidated a statute which said that contraceptives could only be distributed by liscensed physicians to married couples.  After this case, marriage is no longer a requirement.
· Brennan’s opinion in Eisenstadt 

g.
Abortion: The right of privacy that the SC found to exist in Griswold       has been extended to the abortion context.

· Roe v. Wade (1973)

Facts: Roe, a single woman, wished to have her pregnancy terminated by an abortion.  Texas had laws prohibiting abortion.  Roe and others challenged the law.

Issue: Does the constitutional right to privacy include a woman’s right to choose to terminate her pregnancy?

Holding: Yes.  The right of privacy is broad enough to encompass a woman’s right to choose.  The state interest that Texas was seeking to protect was that of the unborn fetus, but an unborn fetus has never been considered a legally protected interest.  Women’s right to privact is not absolute.   Three parts to pregnancy each with different laws:

· First trimester: A state may not ban or even closely regulate abortions.

· Second Trimester: The state may protect its interest in the mother’s health by banning or closely regulating abortions during this period.

· Third Trimester: Fetus becomes viable- state may regulate or ban abortions at this stage, unless the mother’s life is in grave danger.

Dissent: Justice White objected to the court “preferring the convenience, whim or caprice of the putative mother over the life or potential life of the fetus.

· PLANNED PARENTHOOD v. CASEY (see notes above in outline and below in classnotes)
· Carey v. Population Services (1977) – Divided court struck down a NY prohibition of the sale or distribution of contraceptives to minors under 16.  Justice Brennan stated that strict scrutiny was required for restrictions on access to contraceptives, b/c such access is essential to exercise of the constitutionally protected right of decision in matters of childbearing that is the underlying foundation of Griswold, Eisenstadt and Roe.   (What about a Pierce Right?)
Family Relationships and the Role of Tradition: Substantive Due Process as the Source of Groundrules for Constitutionalized family law
· Moore v. City of East Cleveland (1977) – Court invalidated a zoning ordinance limiting occupancy of a dwelling to members of a single “family” narrowly defined as including a “very few” categories of related individuals.  Mrs. Moore was convicted b/c she shared home with 2 grandsons – not close enough relations. State interests claimed were avoiding overcrowding, and limiting traffic.  Not valid means.  Extended family deserved protection.  Concurrence – “institution of family is deeply rooted in the history and tradition of this nation.  

· Zablocki v. Redhail (1978) – invalidated a Wisconsin law which provided that any resident “having minor issue not in his custody and which he is under an obligation to support by any court order” could not marry without court approval.  Held that the right to marry is a fundamental right.  Found that the state had less intrusive means for exacting compliance with support obligations.

· Michael H v. Gerald D. (1989) – law involved a presumption that a child born to the wife is legitimately a child of the marriage.  Michael H claimed to be the father of a child born to Carole and Gerald D and sought to get visitation rights to the child.  CA court rejected Michael H’s claims of paternity even though tests proved a 98.7 % chance that he was the father.  SC held that none of Michael H’s constitutional rights had been violated.  His interest was not one that had been traditionally protected by our society.  Tradition protects the marital family. Brennan’s dissent: tradition is out of place since we now have blood tests to prove paternity.  Case is wrong on procedural due process grounds because Michael H. should have had an opportunity to prove he was the child’s father.

· Bowers v. Hardwick (1986) – Hardwick was a gay man charged with violating a state law criminalizing sodomy.  Hardwick brought suit, challenging the constitutionality of the statute in that it criminalized consensual sodomy.   ISSUE: Does the Constitution grant a fundamental right to engage in consensual homosexual sodomy?  HOLDING:  No.  you don’t have a fundamental right to be gay.  Fundamental liberties given heightened scrutiny by this court have been liberties deeply rooted in the nation’s history and tradition.  Concurrence says that this is not a question of personal preference but of legislative authority of the state – nothing in constitution forbids the state statute at issue.  

· Kelley v. Johnson (1976) – upheld a law regulating the grooming of policeman’s hair.  Held that the differential standard of Lee Optical applied (due process clause will no longer be used to strike down state laws, thought to be unwise or unpopoular.  For protection against abuses by the legislature, people must resort to the polls, not the courts).  Mere rationality test here – liberty interest in question is distinguishable from those in Meyer – Roe.  Police officer is a special member of the public – not a member of the citizenry at large.

· Youngberg v. Romeo (1982 -  dealt with the rights of involuntarily committed retarded adults.  Liberty interests of these only require the state to provide minimally adequate or reasonable training to ensure safety and freedom from undue restraint. No constitutional right to training or habilitation per se.

· Whalen v. Roe (1977) -  At issue was a NY law under which the state recorded in a centralized computer, the names and addresses of all patients obtaining prescriptions for dangerous but legal drugs.  Law did not infringe on either of two interests: interest in avoiding disclosure of certain personal matters (Griswold) and the interest in independently making decisions (Roe).  On its face, NY law does not impede either interest

· Roberts v. US Jaycees (1984) -  Court rejected a freedom of association challenge by the Jaycees (a male only organization) to the applicability of a Minnesota civil rights statute banning sex discrimination.  Only relationships that create the bonds of family: marriage, cohabitation of one’s relatives, deserve protection under the “freedom of association” doctrine.

· Cruzan v. Director, Missouri Department of Health (1990) – Parents sought to discontinue daughter’s reliance on feeding tube where she was in a vegetative state and where she had remarked before the accident that she would not wish to persist in a vegetative state.  SC denied right to die saying the evidence of the remarks was too tenuous and that the court required “clear and convincing” evidence that this was the patient’s wish.   Probably only a living will or the equivalent would suffice as clear and convincing.  
Class Notes  6/18/01

Contracts Clause:  simple.  Few major decisions in contracts clause

Home v. Blaisdell – stands for the propostion that we won’t interpret the constitution with respect to original intent.  You don’t violate contracts clause if you change remedies, etc.  Beginning of movement to eradicate contracts clause from the constitution.

No contracts clause with repect to the federal government.  

ElPaso v. Simmons: 8 to 1 opinion.  Bottom line is the law with respect to substantive due process has been changed after Nebbia, etc.  1965 the law of just compensation was the same as substantive due process – contracts clause has been given the same treatment.  They will apply the same test.  

---US Trust Company: a drastic change in the law with regard to contracts clause:  under old cases and in the dissent of this case “is there a plausible explanation for doing something under the police power.  Higher scrutiny when states are trying to get out of there own contracts.  Test that he put forth:

1.
whether the measure put forth is reasonable and necessary to achieve a particular purpose.  See above

6 f3rd 1052 Baltimore v. Teachers: first thing to look for in contracts clause problems is was there substantial impairment.  Was this measure reasonable and necessary.  2 to 1 opinion found the measure was reasonable and necessary.  Proves that no one knows how to properly interpret the test.

---Allied Structural Steel Case: state law impairing a private contract.  Look at this case like we look at Exxon v. Maryland – this law went into effect when the legislature found out the Allied Steel was leaving the state.  Don’t know what test they were using in this case but you know it is not low level scrutiny.  

---Energy Reserves and Exxon cases:  3 part test:

1 is there substantial impairment

2 is there a legitimate public purpose

3.
is it reasonable.  

104 f3rd 234 after law, creditors of criminals can’t go after their ira’s.  Substantial impairment: yes. Legislative purpose: yes.  Reasonable: yes.

---Exxon – impairment of private contracts = low level scrutiny review.

---363 US 603 Fleming v. Nestor: changes in Social Security Act.  Claimant had certain benefits but after amendment, benefits not there.  What clause of the constitution can the lawyer bring?  Substantive due process: test would be what?  Ans: any plausible explanation.

----512 us 26 US v. Carlton: Congress amends the internal revenue code.  Made sales of securites exempt from the federal tax.  Lawyers for the estates would take money in accounts of deceased and would buy all securities.  Congress turned around and said only securites held at the time of death and made the exemption retroactive.  Found to be constitutional because people were taking advantage of a mistake in the tax law.

Revival of substantive due process:

· Myers v. Nebraska (1923) – at the time, you can’t teach German in grammar school.  McReynolds wrote this opinion.  Law applies that the German language cannot be taught in schools or by parents.  Sta

· Pierce v. Society of Sisters (1925) – says you can’t send your kids to private school in effect giving Oregon a monopoly on education.  OR may be after the Catholics here.  Pierce stands for what?  Wrote a new right into the constitution: the right to raise one’s children as one sees fit.  Also that states cannot have a control on a monopoly of education

· Parham v. JR - 442 US 584: state law says that parents can voluntarily commit their children to mental institutions.  If both parents sign document, then the child can be put away. Suits were brought on behalf of the dumped kids.  Asking for some sort of procedural due process: some sort of hearing before they are put into a mental institution.  Justice Berger writes: trust the parents, citing Pierce.  

· Prince v. Mass 321 US 158: Brockton Mass.  Sara Prince and 11 year old daughter Betty.  State law that says girls under 12 can’t sell magazines and boys under 18 can’t sell magazines.  Sara and Betty are Jehova’s Witnesses and are out peddling the Watchtower.  School superintendent sees them and turns them in for violating the law.  Sara said her child was an agent of God and had the right.  5-4 opinion.  5 say that even though there is a fundamental right to bring up children, but there is a compelling argument for the state law.  Dissent by Murphy says the Court is just against the Jehova’s Witnesses.  

· Minorsville School District. 310 US 586: state statute that requires children to salute the flag.  Jehova’s witnesses won’t salute images.  Nothing in the constitution saying you don’t have a right not to salute the flag and encourages JW’s to vote out the school board.

· Between 1939 – 1942 there were over 500 cases of Jehova’s witnesses being persecuted because they did not 

· VA v. Barnett - Reverses prior opinion saying that you do have a constitutional right not to salute the flag.  

· Home Schooling : is there a right to home schooling.  Under Pierce you can, but does the state have an interest? Yes  Null v. Board of Education: every year the state can require standardized tests for children who are receiving home schooling.

· State v. Wisner : Ohio is regulating private schools.  Overregulating, so not allowed.

· Brown v. Hot Safer and Sexy Products: High School curriculum teaching students how to put condomns on.  Parents bring suit saying that a class like this is not something they want to be taught in school.  Argument by parents is that they have a right under Pierce.  Held it was constitutional.

· Littlefield v. School District.  108 fsupp 2nd 681: all the children have to wear school uniforms.  Constitutional?  Pierce doesn’t give parent’s the right to dictate curriculum.  Held it was

· Alfonso v. Fernandez- condom distribution in a New York school: NY court makes a distinction between something that was required and something that was optional.  

· Curtis v. School Committee: condom distribution law and parental consent.  

· Curfews: Johnson v. Obilika Alabama : 658 f2nd 1065: blanket ordinace no kids on the street 11 to 6.  Held unconstitutional under Pierce.

· OUTB v. Strauss: 11 f3rd 488: Dallas TX, another curfew, kids under 18, you can be out if you are with parents, have parental permission, in emergency, engaged in interstate travel, etc. 5th Circuit says that is constitutional.    

· Florida v. TM 761 s2d 1140: ordinance like OUTB.  Majority of the Florida Supreme Court held this as unconstitutional using less than high scrutiny review.  Dissent asks the same question:  why do we have the ordinance.  Say there is crime by juveniles.  After the passage of that ordinance, there had been no change in the crime rate on the streets, but there had been an 80% increase in the report of child abuse and domestic violence.

· TM v. State reverses the lower court opinion and says that you have to use high scrutiny review to determine if there are other alternatives.  IS there an independent right of juveniles to be out of the house.  

· Reno v. Flores : INS – 530 us 57 – detaining juveniles who are deportable.  The juveniles can be released pending deportation only to parents or guardians.  Suits brought by people who are not parents or guardians who want to take the kids in.  What level of review does this law get?  What right is involved?  If there is no constitutional right at issue, this case is a loser.  There is no right in the constitution between these people and the juveniles so this law is constitutional under Pierce

· Traxell v. Granville – X and Y shack up and have two kids.  X dies and Y marries Z.  X’s parents want visitation of the illegitimate kids of their dead son.  State law is that a court determines visitation as to what is in the best interest of the child.  Court ordered that the grandparents should have visitation and mother doesn’t want them around.  SC says: courts can’t make a determination as to what is in the best interests of the child under Pierce.  Grandparents interests do not override the parents interests.

· Stanley v. Illinois: Illinois statute that says that fathers of illegitimate children have no visitiation rights because there is a rebutable presumption that they are bad parents.  

· Grendalle v. Gilway : 6th grader gril in Maine.  In 6th grade clause, the DARE officer comes and makes a speech and Kristy mentions that her parents smoke pot.  DARE police officer comes in and tells Kristy her parents are bad and Kristy tells them the parents are growing marijuana in the basement.  Kristy gets off the bus and sees her parents being taken away by police.  Suits brought for damages…under US constitution, good case or bad case: Analogous to Nazi Germany and the Hitler Youth.

· Rogent v. CA: 342 US 165: Stomach pump case: 4th amendment case: if it shocks the conscience, it will be a violation of the US constitution.  In this case the police behavior 

· Burnham v. Saelem Mass: opinion of yr. 2000, goes into all cases that are shocking the conscience 

· Skinner v. Oklahoma: Douglas says there is a right to marry and procreate. High scrutiny review. 
· Buck v. Bell: Holmes: 3 generations of imbeciles is enough.
· In Re Guardianship of Edith Hays: Mentally retarded is promiscuous and mother wants her daughter sterilized:  court says there has to be absolutely no other alternative other than sterilization.  Court says you can use birth control.  VA legistlature this year passed a resolution apologizing to over 10,000 citizens who were sterilized.  In the 20’s and 30’s, there was a Eugenics movement.  
· Williams v. Pryor – crime up to 1 year in prison to anyone who sells sexual stimulation devices.  Under Griswold: 
· Griswold v. CT: what right does it give?  See above in notes.
· Lebises v. State: couple in VA is into orgies.  Daughters go into drawer and find pictures and bring them to school.  Parent’s use the Griswold case.
· Rose v. Lock Felony to engage in the abominable detestable crime against nature.
· Wisconsin: Man got 7 months in jail for killing 9 of his wife’s pets because she had an abortion without his permission.  Is it constitutional that a man should be thrown in jail for harming pets.  Are pets persons under the constitution?  No.  
· Roe v. Wade:  state laws prohibiting abortions are unconstitutional because fetuses are not persons and are not entitled to protection.  People think this is a Lochner type opinion.  Blackmun analysis connects decision to have an abortion is a privacy issue.  Cites he gives Stanley v. Georgia: people can view obscene material in the home.  Goes into the rights of a woman to do what she wants to with her body.  Jacobsen v. Mass:  Mass law requiring vaccination:  argument made that under the constitution that there is a right to be free from someone attacking one’s body.  Recognize the right to say it is overridden.  According to opinion, there is no state interest in prohibiting abortion in the 1st trimester.  2nd trimester: state can closely monitor but women can have one if it is in her best interest for health.  In third trimester you can only have an abortion if the health of the mother is in grave danger.  
· White’s dissent in Roe v. Wade: says there is nothing in the constitution.
· Planned Parenthood v. Casey:  PA has three laws at issue:  1. a woman seeking an abortion has to have a 24 hour waiting period before getting an abortion in which she watches videos, etc.  2. juveniles cannot have an abortion without parental consent. 3. Wives cannot have a abortion without husband’s consent.  Is there a compelling state interest in this case? People thought the new court with the Republicans would overturn Roe.  O’Connor, Kennedy and Souter vote the other way.  O’Connor says that maybe Roe does have defects that gives rise to legitimate controversy, however the SC should not be subject to political trashing.  If we alter Roe, the SC would lose a lot of respect because it would look like the SC would change the law if it was under pressure.  She did change the test:  States reserve a great deal of power and under this power, they have a right to impact a woman’s decision to have an abortion if they do no pose an undue burden or a substantial obstacle on a woman seeking to have an abortion (parental consent is not an undue burden, informed consent is not an undue burden, husband notification is unconstitional and is an undue burden).  O’Connor also got rid of the trimester stuff.  The opinion in this case is 5-4, now would be a 6-3 majority.
· Child Custody Protection Act:   State A has parental consent law and State B does not need parental consent.  Congress makes it a felony for anyone but the parent to cross state lines with a juvenile to have an abortion.
· 520 US 968 Mazarack v. Armstrong:  no abortions done by midwives.  Susan Cahill is the only midwife in the state to give abortions and the state goes after her.  Montana legislature tried to put a substantial burden in.
· 103 F3rd 1112 – Utah legislature says that from 20 weeks after conception you can only have an abortion to save a woman’s life.  Under Planned Parenthood, is this case constitutional?  Utah has said that after 20 weeks all fetuses are viable…taking decision away from Dr’s and that is unconstitutional.
· Steinberg – partial birth abortions: state’s have been disallowing them except for the preservation of the life of the mother (life or health including mental health).  
· Louisiana law: okpalobi v. foster – damage suits can be brought against doctors in Louisiana if there are injuries against the mother or unborn child when securing an abortion – consent forms can be used to mitigate damages.  There is no standard of care, no mens rea requirement.  
· Salmon v. NJ – to be a midwife, you need 1800 hours of instruction:  training is under a licensed physician.  Is there a constitutional right involved?  Is there a constitutional right to engage in your profession?  Yes if it is a privileged immunities clause.  Substantial obstacle?  Does it impact your right to do what you want with your body?  Held it was business regulation, low scrutiny review.  
· 15 states require women to be informed when they are getting abortion: when they get an abortion, they run a higher risk of getting breast cancer.  The AMA says this is unfounded.  Constitutional?  Hasn’t come to the court yet.
· Griswold says there is no harm it is just consenting adults.  
· Raven v. Alaska : supreme court of Alaska says there is no empirical data that shows that marijuana has deleterious effects.
· Motorcycle helmets:  state has an interest in the preservation of human life.
· Carnahan v. US:  Federal Drug Administration outlawed the use of Leitral to cure cancer.  Is there a state interest?  
· State v. Bennet:  upheld the federal ban on Leitrol.
· US v. Oakland Cannabis Buyers - Federal law prohibiting the use of marijuana:  there should be an exception for medical use.  Since it was a federal law
Add notes on Hardwick, etc. 584, 587, 639 – 643 (Equal Protection Clause)
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· Substantive Due Process Case: For a privileged immunities Clause case: got to have a statute that on its face discriminates between in state and out of state interests.   For  a commerce clause case: significant state interest.  
· TM (Florida juvenile case)- lower court said we will not use heightened review b/c there was no fundamental right for juveniles to be in a public place, but that is not the issue:  the issue is “has a Pierce (parental) right been violated.  If so, then you have to go with a higher scrutiny review.  
· Review from last class: Post - Lochner period cases = there is no more substantive due process, low scrutiny review.  Starting with Pierce, Lochner like decisions but instead of being about economic regulation, they are now about individual rights.
· Moore v. City of East Fleetwood: p 584: statute says that you can’t have anyone other than a single family living in a dwelling.  Grandmother held in violation for having two grandson’s living with her who were cousins, not brothers.  High scrutiny review case.  What type of case is this?  Not a privacy/Griswold case.  Court is saying that the tradition of extended family is a constitutional right deserving protection.  Powell is extending the rights of Pierce to grandparents.  What test for substantive due process does Powell use?  Test is: limits come from “careful respect for the teachings of history and solid recognition of the basic values that underlie our society.”
· Belle Terre v. Boraas (1974) – found no privacy rights involved in a family oriented zoning restriction excluding most unrelated groups from a village.  
· Zablocki v. Redhail (1978) – invalidated a WI law which provided that any resident having minor issue not in his custody and which he is under an obligation to suport any court order, could not marry without obtaining court approval.  Justices read a new right into the constitution, namely the right to marry.
· Califano v. Jobst (1977) – indirect interference with the right to marry, so social security act penalizing married couples was sustained.
· Montgomery v. Carr – Statute says married teachers cannot teach in the same school. Court held it was indirect interference with the right to marry so upheld.
· Harberry v. Deutch – Harvard grad marries a Guatemalen guirilla.  Her husband is murdered, she brings suit for damages for the murder of her husband against the head of the CIA. Was the purpose of the murder to interfere with the right to marry?  No damage action held as an indirect interference
· State laws prohibit homosexual marriage:  Bowers v. Hardwick: there is no right to engage in homosexual sodomy.  So this case is good authority that homosexual marriages are not permitted under the constitution.  Using a history and tradition test: homo marriages will lose.  What about Roe v. Wade under tradition and history?  Note, no application of the statute in Hardwick v. Bowers to married couples.  Is this an 
· DC v. Dean 653 a2d 307: limiting Zablocki v. Redhail to marriages between same sexes.  
· 2 opinions holding that homosexual marriages are protected under the state constitutions (HA, VT).  
· Littleton v. Prang (TX) – Wrongful death suit brought by the surviving spouse, who is a transsexual.  TX court said a transsexual cannot be a surviving spouse.
· Gov’t. gives benefits to married couples but does not give them to homosexual persons and that is where the litigation comes from.
· Michael H. v. Gerald – Pierce type case, father has affair with a married woman and after she gives birth to a child, he wants visitation rights.  Court would not grant the rights because “traditionally” constitution protects the marital family against just this sort of claim.  

· Does Bowers have any impact on the “don’t ask, don’t tell?”  Bowers hold no right to engage in homosexual conduct.  But in this case, no one is practicing homosexual behavior, just coming out of closet.

· Robinson v. California: you go to jail if you are a drug addict.  This is a California Statute.  Can you be a drug addict without having a culpable mens rea.  This is a no-no under the law, because you cannot criminalize status.  

· Under this, can the military exclude non-practicing homosexuals?  

· Rose v. Lock: felony to engage in the abominable, detestable crime against nature…what does this mean?  Guy is charged after being caught making out with another guy in a car.  Can he be convicted of a crime, because can he be given notice of his crime based on this statute?  Defense is that the statute is vague – goes back to common law and says that everyone knows what the abominable crime is, so defense does not work.

· Kelley v. Johnson (same as Jacobsen v. mass) – it is the government saying what you have to wear- it is a hair grooming regulation in the police department.  Rhenquist opinion: significant interest in morale and everyone having the same hair will raise moral.  Stands for the proposition that the police department is like a quasi military unit.

· Whelan v. Roe: a Marbury v. Madison type case: privacy and computerized information: limited access to the computer and on this basis, Stevens decided that the assimilation of info in a computer is not a violation of privacy.  

· Landry v. Attorny General: convicted felons have to have DNA tests:  constitutional?  Raises 2 issues: body integrity (Jacobsen interests) and Privacy interest.  All 50 states have laws permitting this collection of DNA data.  Who has access?  This is the significant question.  Is there a unique interest here?  Are convicted felons different from the rest of the population.  When you are arrested, do you forfeit your privacy rights?  All the DNA cases hold that it is a select population and there is a sufficient reason to override the bodily integrity issue – because of that it falls within Whelan v. Roe.

· Drug testing without probable cause:  Skinner v. Railway Executive – Drug testing for engineers

· Ron Rob – Drug testing for DEA agents actively involved in Drug investigations: special needs and unique interests, therefore upheld.

· Verona School District v. Acton – drug testing in high school for anyone playing athletics because there is evidence that there is a drug problem in school.  Greatest threat to freedom is in a time of danger

· Chandler v. Miller 520 us 305:  GA legislature says that if you are running for office, 30 days before running you have to take a drug test.  It is rather limited.  Unconstitutional.

· Ferguson v. City of Charleston – Charleston city hospital cuts a deal with the police department – women coming in to give birth are on Cocaine.  Dr.s said they will bloodtest the women and give them over to the police for arrest.  Constitutional?  No.  Where is the probable cause?  Problem is that Scalia, Rhenquist and Thomas all dissented.  Mostly 4th amendment case.  

· Youngberg v. Romeo – bodily integrity case that has to do with the mentally retarded in institutions.  Saying they have a right to habilitation, etc.  held that the retarded have constitutional rights.

· DeShaney v. Winnebago:  Social workers go into the DeShaney home to stop abuse by father even though they have no probable cause to go into house because they have no proof that abuse is going on.  Rhenquist says there is no violation if there is no special relationship between the state and the person injured.  

· Pietrowski v. Texas:  guy wants to put a hit on his ex girlfriend: police department knows about it, does nothing and she dies. The police department is sued for violations under the constitution:  under DeShaney you need a special relationship and notice that a crime is about to be committed is not a special enough relationship.  

· Roberts v. Jaycees: right of association, dividing it into intimate association v. expressive association (cross reference to boy scouts cases).  Quote in case book says that the right of intimate association is limited to close family relationship.

· Dallas v. Stanwick: Guy owns a dancehall and a skating rink.  In dance hall only 14 – 18 year olds can dance but in the skating rink, anyone can skate.  Suit, by limiting dancing to 14 – 18 violates the intimate association.  Rhenquist says that social dancing is not protected.

· Runyon v. McCrarie: private segregated academy in Virginia – qualified black applies to get into the school but is rejected under right of association.  But under Jaycees, this is not an intimate association and therefore they cannot exclude blacks.

· 13th amendment statute gives blacks the same rights to make contracts that whites have?????

· Cruzan v. Director, Missouri Department of Health: Jacobsen case: Brennan’s dissent talks about the right to die with dignity: but it really is a right to reject unwanted treatment.  Question is does she have the right to reject this treatement.  Rhenquist says there is a right of bodily integrity here but that there is a state interest in keeping Nancy Cruzan alive.  What is the state interest involved here?  Cruzan is a case involving life support for someone who is terminally ill?  Is she terminally ill? How do you define terminally ill?  Aren’t we all terminally ill?  

· In mental institution cases, do the patients have the right to reject thorazine?  Yes, institutions must show there is a valid reason to have the patient on thorazine. 

· Washington v. Gluxberg: 9th Circuit:  state criminalizes in assisted suicide:  involves someone assisting someone else to commit suicide = felony…is this a crime.  Substantive due process case and the judge talks about the glory of suicide.  9-0 opinion in Supreme Court saying there is no right to die because there is no history or tradition of assisted suicide in our country.  

· Geogetown hospital case: Jehovas witness’s child needed a blood transfusion, the parents said no:  you have Pierce right and a religious right.  There is a significant state interest here, so overruled.

· Rhenquist: 4 reasons why there is no right to die:

Preservation of human life (part of the police power of the state)

Integrity of the medical profession – state should not put doctors in the position of having a dual responsibility of preserving right to die and the preservation of live

Vulnerable groups in America: ex: elderly on state aid – is a doctor caring for the rich going to treat patient differently than a doctor caring for poor (Naziism).  

Holland – involuntary euthanasia – that the state can’t control.

1. EQUAL PROTECTION: the equal protection clause is part of the 14th amendment and provides that “no state shall make or enforce any law which shall…deny to any person within its jurisdiction the equal protection of the laws.”  

a. General Usage:  to impose a general restraint on the governmental use of classifications, based on race, sex, alienage, illegitimacy, wealth, or any other characteristic.  Guarantees that people who are similarly situated will be treated similarly

b. Applies only to state governmentst.  5th amendment does the same thing for the federal government. 

i. Applies to government action only – not to action taken by private citizens.   So state making rules for public utilities, universities, etc.

ii. Statute can be attacked in two ways: if it is discriminatory on its face or if it is discriminatory as applied.  

c. Three Levels of Review:  Tests virtually the same as due process, with a third one added – that being mid level.

1. Mere Rationality Review (low level):  Usually applies to economic regulation.  1). Government must be pursuing a legitimate governmental objective. 2). There must be a rational relation between the classification and the objective (it is enough that the court concludes that it is “conceivable” that they’re satisfied.

2. Strict Scrutiny (high level): given to any statute which is based on a “suspect classification” or which impairs a “fundamental right”.  Classification will be upheld only if it is necessary to promote a compelling governmental interest. 

3  Middle Level Review  - mainly used for classifications based on gender and illegitimacy.  Test is: Regulation must be substantially related to an important governmental interest. 

d.  ECONOMIC AND SOCIAL LAWS – THE MERE RATIONALITY TEST: The legitimate government objective part of the test is satisfied even if the statute’s defenders can come up with a hypothetical objective that the state legislature “might have been pursuing”.  Government doesn’t have to show that the objective it’s pointing to was the one that actually motivated the legislature.


i. a loose fit between the means and the end will still be OK.

ii.  This type of classification will almost always survive an equal protection attack. 

iii.  Partial list of classifications that have been held not to involve a suspect or quasi suspect class:


1. Age


2. Wealth


3. Mental Condition (mental illness or mental retardation)


4. Sexual orientation (but this gets mere rationality with bite: Romer v. Evans treated gays as a semi suspect class. 

e. SUSPECT CLASSIFICATIONS, ESPECIALLY RACE: Will only be applied where the differential treatment of the class is intentional on the part of the government.  If the government enacts a statute or regulation that merely has the unintended incidental effect of burdening the class, the court will not use strict scrutiny.   However, an intent to discriminate can be proven by circumstantial evidence, (such as stastical disparity showing more whites than blacks were hired for the police force),  and the court could use this circumstantial evidence to apply strict scrutiny.  



1. Discrimination must be purposeful and invidious (based on prejudice).  



2. Discrete and Insular Minority – quote taken from the footnote in Carolene Products – means those minorities who are so disfavored and out of the political mainstream that the courts must make extra effort to protect them because the political system won’t.  1) these particular groups don’t have very much policital power because past discrimination has kept them out of the voting system and 2) even if the minority votes in proportion to its numbers, the majority is very likely to vote as a block against it, because of the minority’s extreme unpopularity.  As noted above, the footnote says that prejudice against discrete and insular minorities may be a special condition which may call for more searching judicial inquiry.  The interventionist/deferential standard referred to in this footnote has served as justification for a variety of levels of judicial scrutiny by the modern court.  


3. Traits which will lead the court to find a race classification suspect:

a. Immutability: if the class is based on an immutable or unchangeable trait – race and national origin qualify.

b. Stereotypes: if the class or trait is one as to which there’s a prevelance of false and disparaging stereotypes

c. Political powerlessness:  if the class is politically powerless, or has been subjected to widespread discrimination.

4. Separate but Equal Seen as Invidious:  defenders claim that although the classes are being treated differently, the unpopular class is being treated no worse.  Not a valid argument (see Loving v. Virginia).  

i. Present court seems to hold that discrimination based on race is per se invidious.

5. Strict Scrutiny = fatality of the classification – no purposeful racial or ethnic classification has survived strict scrutiny since 1944. – usually because the means chosen is not shown to be necessary to achieve the “compelling” objective.

6. Segregation: gets strict scrutiny, but it is important to remember that the governmental action must be intentional and the segregation must be de jure (by law) rather than de facto (just happening because of circumstances)


f. RACE CONSCIOUS AFFIRMATIVE ACTION – 

1. Important to remember that there will only be an equal protection problem where the state is trying to use affirmative action. (usually a police department, school district, public university or other governmental entity).  Generally, the use of affirmative action does not raise any constitutional issues.

2. Any affirmative action program that classifies on the basis of race will be strictly scrutinized (Richmond v. Croson).

a. Past discrimination: since a race conscious affirmative action plan must be in pursuit of a compelling governmental interest, probably the only interest that could ever qualify is redressing past discrimination and there must be clear and convincing evidence that this past discrimination even occurred.    Redressing past discrimination by society as a whole will not suffice.  There must be past discrimination closely related to the problem, typically discrimination by the government.

b. Racial based quotas will almost always be struck down, even where the government is trying to eradicate the effects of past discimination – the Court will probably say that a quota is not “necessary” to remedy discrimination. 

i. Preferential Admissions: any scheme that gives prefernce to one racial group for admission to a public university has to be strictly scrutinized.  A scheme that reserves a fixed number of slots in a school would be a quota and would almost certainly be struck down (Regents v. Bakke)

ii.  Other schemes that will be struck down are minority set asides (contracts reserved for minorities, or funding reserved for minority businesses), preferential layoffs, hiring, promotions.

g. MIDDLE LEVEL REVIEW (GENDER, ILLEGITIMACY AND ALIENAGE)   
1. Standard (test) – government objective must be “important” and the means must be “substantially related”  - the court will not hypothesize about the objectives that the legislature was hoping to achieve with the classification – it will only consider those objectives that actually motivated the legislature.

2. Gender – mid level review will be used whether the sex based classification is benign (intended to help women) or invidious (intended to discriminate against them). 

a. Will only get mid level review if the classification was motivated by intentional discrimination.   – if legislation results in an unintended burden, that is not enough for mid level review.  (See Personnel Admin of Mass v. Feeney).

b. Exceedingly Persuasive Justification:  New level of review which is a little more stringent than the mid level test: resulted from US. v. Virginia.  Skeptical scrutiny.

3. Alienage: Subject to one large exception, discrimination against aliens is subject to strict scrutiny.  Will get mid level review when the discrimination against aliens relates to a function at the heart of the government  - basically applying for a government job.

a. Education of illegal aliens: if a state denies free public education to illegal aliens, this will be subjected to intermediate-level review and will probably be struck down. (See Plyler v. Doe)

4. Other Unpopular Groups: Discrimination against other unpopular groups (the elderly, disable, gays) might trigger mid level review, but the court has not directly addressed the question (except with gays – Romer v. Evans).


h. FUNDAMENTAL RIGHTS: (see below for in depth discussion – reading notes under 6/27 class notes) – ALWAYS GETS STRICT SCRUTINY
1. Fundamental Rights under the Equal protection clause are very different than fundamental rights under the due process clause (always having to do with the prenumbra of privacy).  Here they are a variety of other rights having nothing to do with privacy.  They are:





a. the right to vote





b. possibly the right to be a political candidate





c. right to have access to the courts





d. right to travel interstate.

Cases:

Economic Scrutiny and Mere Rationality Requirement:

· Railway Express v. New York (1949) – FACTS: NYC regulation prohibited advertising on business vehicles so long as the vehicles are engaged in their owners usual work and are not used mainly for advertising. Railway Express sold space on their trucks for advertising that had nothing to do with its business.  ISSUE: Does a regulation, which prohibits general advertisements on vehicles while allowing advertisement of products sold by vehicle owners violate equal protection? HOLDING:  No. The Equal Protection Clause does not require that a statute eradicate all evils of the same type or none at all.  The local authorities may well have concluded (hypothesizing about the motivation) that those who advertise their own products on their trucks do not present the same traffic problem (distraction) in view of the nature and extent of their advertising.  Low scrutiny – rational relation review – law upheld.  
· Williamson v. Lee Optical (1955) – above: challenge to OK’s scheme for regulation of opticians rested not only on due process but also on equal protection.  Claim rejected by the court “the claim of equal protection goes no further than invidious discrimination, and that did not occur in this case.”
· McGowan v. Maryland (1961) – Court rejected the claim that the exemptions of certain businesses from the Maryland Sunday closing law violated equal protection.  State legislature could have found that the Sunday sale of the exempted commodities was necessary either for the health of the populace or for the enhancement of the day.  Thus, the measure is not wholly irrelevant to the achievement of the state’s objective.
· McDonald v. Board of Election Comissioners (1969) – Court upheld a state law denying prisoners awaiting trial  absentee ballots.   Equal protection challenge brought on the right that the group was discriminated against (disabled and other fringe groups got absentee ballots) and that a fundamental right was impeded (the right to vote).  Court held that the right to vote was not at issue here, just the right to an absentee ballot.  Referred to Williamson v. Lee Optical for justification of the deferential standard.
· US Dept. of Agriculture v. Moreno (1973) – Court invalidated a provision of the federal food stamp program for assistance to households limited to a group of related persons – the majority held that the statutory provision was irrelevant to the purposes – actual intent was to prevent “hippies” and “hippie communes” from participating in the food stamp program.
· Lyng v. Castillo (1986) – Court rejected similar challenge to the food stamp program, where the program treated parents, children and siblings who live together more favorably than unrelated persons who live together.
· Lyng v. International Union of Automobile Workers (1988) – Court rejected an equal protection attack on a provision withholding benefits from those whose elegibility was a consequence of being on strike.  Governmental interest of not favoring one side over the other in a labor dispute was served (stupid decision).
· New Orleans v. Dukes (1976) -  overruled Morey v. Doud (which was the only case between 1930’s and 1970’s to strike down an economic regulation on equal protection grounds.  In this case, the court sustained a New Orleans provision that allowed only vendors who had been operating pushcarts for more than 8 years could continue operating the carts in the French Quarter.  Challenge brought by a pushcart vendor in business only for 2 years.  Held that the measure rationally relates to gov. interest in preserving attractiveness of the French Quarter.
· Massachusetts BD. Of Retirement v. Murgia (1976) – Court sustained a Mass. Law providing that a uniformed State police officer “shall be retired upon the age of 50” (age discrim – might be mid level review in modern court) but in this case the Court refused to rule that age discrimination triggered higher scrutiny.  Measure rationally related to the gov. interest in having physically well prepared uniformed police.  Marshall dissented noting a better idea might be the sliding scale approach.  
· New York City Transit v. Beazer (1979) – majority upheld the exclusion of all methadone users from Transit Authority employment. Dissent by White showed that not all members of the Court were commited to mere rationality review for al equal protection cases. “the rule’s classification of recovered drug addicts as different from the rest of the population is irrational and invidious and must fall under equal protection.
Cases based on Race Classifications:

· Strauder v. West Virginia (1880) – at issue was exclusionary rule for juries – Court invalidated ruling that allowed a Black man to be convicted for murder by a jury from which blacks were excluded. 
· Korematsu v. US (1944) – rare case in which a classification based on race survived strict scrutiny. Court sustained a conviction for violating a military order during WWII excluding all persons of Japanese ancestry from designated West Coast areas.
· Yick Wo v. Hopkins (1886) – leading early case showing that a facially neytral law may impose purposeful discimination because of the manner of its administration.  San Francisco ordinance prohibited the operating of a laundry without the consent of the Board of Supervisors.  Board granted permits to operate to all non Chinese applicants who applied and none to any Chinese applicants who applied.  Law fair on its face – unequal in its administration.
· Loving v. Virginia (1967) – Loving, a white man and Jeter, a black woman, both Virginia residents, were married in the District of Columbia.  When they returned to Virginia, they were indicted for violating the state’s ban on interracial marriage. ISSUE: Does a state law restricting the freedom to marry solely because of racial classification violate the Equal Protection Clause?  HOLDING: Yes.  EPC demands that racial classifications, especially suspect in criminal statutes, be subjected to the most rigid scrutiny.  The fact that the statute prohibits only interracial marriages involving white persons indicates that its aim is to maintain what supremacy.  Also a due process violation because it denies the right to marry.  The fact that the statute discriminates equally between blacks and whites is also not enough to allow the statute to survive.
· McLaughlin v. Florida (1964) – invalidated a criminal statute prohibiting cohabitation by interracial married couples.  Racial classification = most rigid scrutiny.  
· Palmore v. Sidoti  (1984) – Palmore awarded custody of 3 year old daughter.  Marries a black man and the state court awarded custody to the father as being in the best interest of the child.  Court held that this ruling rested solely on race and invalidated the rule. 
· Anderson v. Martin (1964) – Court struck down a state law requiring that every candidate’s race appear on the ballots.  Court rejected the defense that the requirement was non discriminatory because it applied to candidates of all races.  
· Virginia Board of Elections v. Hamm (1964) – Court affirmed decisions 1)invalidating laws requiring separate lists of whites and blacks in voting tax and property records and 2)sustaining a requirement that every divorce decree indicate the race of the husband and wife – gov interest here was “vital statistics”. 
· Lee v. Washington (1968) – approved a federal court order striking down Alabama laws requiring racial segregation in prisons.  
· Plessy v. Ferguson (1896) – Separate but equal sustained – Plessy challenged on equal protection grounds, a Louisiana Law of 1890 requiring separate but equal accommodations for white and black passengers.  Majority stated that the object of the 14th amendment was to enforce the equality of the 2 races before the law but not to abolish distinctions based upon color or commingling of the races if it is not wanted by both parties.  
· Brown v. Board of Education I (1954) – overturned Plessy v. Ferguson : Facts: black children were denied admission to public schools attended by white children.  ISSUE: Does segregation of children in public schools solely on the basis of race, even though the physical facilities are equal, deprive the children of the minority group of equal protection under the law?  HOLDING: Yes. Segregation of white and black children has a detrimental effect on black children because segregation denotes inferiority.  Note:  This decision led to the abolishment of separate but equal.  Court invalidated segregation of beaches, buses, golf courses, parks, etc. just by citing Brown.
· Bolling v. Sharpe (1954) – Court held that racial segregation of in DC public schools violated the due process clause of the 5th amendment (DC not a state but the fed gov.) – 5th amendment does not contain an equal protection clause but the same concept of fairness stems from the due process clause.  Discrimination may be so unjustifiable that it violates due process. 
· Johnson v. Virginia (1963) – Court reversed a contempt conviction for refusal to comply with at state judge’s order to move to a section of a courtroom reserved for blacks.  
· Brown v. Board of Education II (1955) – FACTS: Problems implementing the ruling in Brown I.  The cases arose under various local conditions and their disposition would involve a variety of local problem, court requested additional arguments on the question of relief. ISSUE: Shall relief in the public school racial desegregation cases be accorded by remandin the cases to the lower courts to enter orders requiring integration?  HOLDING: Yes. Schools and local authorities are in the best position to assess and solve the problem of racial integration in public schools.  Lower courts of original jurisdiction are to insure that the parties to these cases are admitted to public schools on a racially nondiscriminatory basis with all “deliberate speed”.  NOTE: Court remained silent on implementation of desegregation until the 60’s.  This is a bad decision.
Cases based on Gender Classifications:

· Craig v. Boren (1976) – majority applied a heightened intermediate level of scrutiny to gender based classification.  Craig appealed after a federal district court upheld 2 sections of an OK statute prohibiting the sale of  beer to males under the age of 21 and females under the age of 18 on the ground that such a gender based differential did not constitute a denial to males 18 – 20 years of age equal protection under the law. Important governmental objective is traffic safety. ISSUE: Are laws which establish classification by gender constitutional if they do not supoort important governmental objectives and are not substantially related to achievement of those objectives?  HOLDING: No – they must pass the important/substantial relation test in order to be upheld under an equal protection challenge.  Statistics presented in this case cannot support the conclusion that the gender-based distinction closely serves to achieve the objective. Dissent by Rhenquist objects to ruling on the ground that this is the first time that gender is getting higher than mere rationality review.  – laws affecting men should not get stricter scrutiny than laws affecting women.  Note: in Stanton v. Stanton – the court held that to say that men and women attain their maturity at the same age is to be blind to the biological facts of life.

· Goesaert v. Clearly (1948) – Court rejected an attack on a Michigan liscensing law which provided that no woman could obtain a bartender’s license unless she was “the wife or daughter” of a male tavern owner.  Held that the law was in keeping with state’s objective in protecting women from hazards of working in a bar – could be believed that the oversight of male relative could protect women.

· Reed v. Reed (1971) – Court sustained a discrimination claim but refused to up the standard to strict scrutiny for gender based classification.  Invalidated a state law preferring men over women as administrators of estates.  

· Fronterio v. Richardson (1973) -   Ginsburg was the attorney on this case and it shaped her later rulings.  Court invalidated an equal protection challenge to a federal law affording male members of the armed forces an automatic dependency allowance for their wives but requiring servicewomen to prove that their husbands were dependent.  Brennan, not in the majority stated that “classifications based on gender like those based upon race, national origin and alienage” should be subjected to the strictest scrutiny.  

· Michael M. v. Superior Court (1981) – upheld CA’s statutory rape law which punished the male but not the female participant.  Legitimate state interest was in prohibiting illegitimate teen pregnancy and the law is rationally related since the burdens of pregnancy fall on the teen and serves as a deterrence to females.  The law will serve as a similar deterent to males.  Also a female would not report the crime if she knew she would be subject to law enforcement. Dissent stated that the real reason was to protect outmoded idea of young woman’s chastity and so should be struck down (court won’t accept hypothetical objectives as valid in mid level review).

· Rostker v. Goldberg (1981) – Court rejected claim that selective service for the military was unconstitutional.  Governmental interest was in gathering a list for eventual drafting and women are excluded from combat by statute and are thus, not similarly situated to males under in this situation.  Court does not rely on the physical, biological difference between men and women, the way it does in Michael M. 

· Caban v. Mohammed** (1979) – Court invalidated a New York law granting the mother, but not the father of an illegitimate child the right to block the child’s adoption by withholding consent, where the father had lived with the mother and child for 5 years and had formed a bond (substantive due process question of Pierce right?  Like Michael H. case?  Illegitimate fathers have rights?)

· Parham v. Hughes (1979) – court rejected a sex discrimination attack on a state law not allowing the father of an illegitimate child to bring a wrongful death suit.  Man have the option of legitimating their children and in chosing not to, they waive the right to sue. Not a distinguishing between women and men but between men who have legitimated their children and men who haven’t.

· Lehr v. Robinson (1983) – Court upheld a New York provision that denied a natural father, who never had any substantial relationship with his illegitimate child, the right to block the adoption.  Court held not an equal protection case where one parent has established a relationship with the child and the other hasn’t.

· Geduldig v. Aiello (1974) – Court held that exclusion of disability that accompanies normal childbirth and pregnancy from CA’s disability insurance was not invidious discrimination.  Because law not based on gender, law get very deferential standard of review and survived.

· Mississippi University for Women v. Hogan (1982) -  Court used mid-level scrutiny for sex classifications  - sustained a males applicant’s challenge to the state’s policy of excluding men from the Mississippi Univeristy for Women School of Nursing.  (State supported school) – no substantial interest here - no showing could be made that women lacked opportunities to obtain training in the field of nursing or to attain positions of leadership in that field.  O’Connor argued that it perpetuated the stereotype that nursing is women’s work.  Rhenquist dissent says that the majority opinion ignores need for diversity in education. Made mention of exceedingly persuasive justification standard.

· LA Dept. of Water and Power v. Manhart (1978) – Attacked the generalization that women live longer than men.  As a result, city pension plan required female employees to make larger contributions than men, resulting in less take home pay for women.  Held that even a true generalization about a class is not a justifiable reason for applying discriminatory measures.  
· JEB v. Alabama (1994) – Court held that gender premptory challenges to jurors was unconstitutional, where JEB was being sued for paternity and he ended up with an all female jury.  Used the words “exceedingly persuasive justification”.
· US v. Virginia (1996) – VMI, a state sponsored university had a policy of exluding women from attending.   Virginia eventually proposed a plan under which a parallel program would be developed for women at Mary Baldwin College.  ISSUE: May public schools exclude women?  HOLDING: (Ginsburg) No.  Majority stated that overbroad generalizations will not be tolerated about the different talents, capacities or preferences of males and females…as long some women want to gain admission and can live up to the tasks involved, they should be allowed into the school.  Also, the program at Mary Baldwin College was insufficient as a remedy to not allowing admission to VMI – would be a pale shadow – would not erase past discrimination and would not offer the same intensive military and leadership training.  Finally, most notable for the exceedingly persuasive justification rule – stricter scrutiny – announcement that this would be the new rule for gender based discrimination.   CONCUR: Rhenquist – agrees with result but not with “exceedingly persuasive justification. DISSENT: Scalia:  felt that single sex instruction is substantially related to the goal of education. 
· Kahn v. Shevin (1974) – Held that a state property tax exemption for widows (but not for widowers) was easily sustainable, because it was substantially related to the gov’t interest  rectifying past discrimination against women.  
· Orr v. Orr (1979) Court struck down laws which authorized the Alabama Courts to impose alimony obligations on husbands but not on wives.  This scheme would only be advantageous for the financially secure wife – the one person least likely to have been victims of discrimination by the institution of marriage.
· Weinberger v. Weisenfeld (1975) – invalidated a Social Security provision where the benefits of a deceased wife and mother were payable only to her children and the benefits of a deceased husband and father were payable to the wife and the children. Court found discrimination against female wage earners since her survivors would get less protection.
· Califano v. Goldfarb (1977) – invalidated a gender based distinction in a fed benefits program where benefits of deceased husband were payable to his widow, but benefits of deceased wife were payable only where it could be shown that the man was receiving ½ of his support from his deceased wife.  Majority held that Weisenfeld ruled and that Kahn should be overturned.
· Schlesinger v. Ballard (1975) – Court rejected a male navy officers complaint against the promotion system for the Navy (gave women 13 years to get promoted, vs. men who would be terminated if they were passed over for promtion 2x’s regardless of how many years they were in service).  Held that men and women were not similarly situated in terms of their opportunites in the service and therefore did not deserve equal treatment.
· Califano v. Webster (1977) – sustained Social Security’s formula for computing old age benefits (where women could add three more wage earning years) – court held that making up for past monetary discrimination was an important governmental objective and this was substantially related to it.
· Wengler v. Druggists Mutual Ins. Co. (1980) – held under the “Craig” standard that benign benefit discrimination towards women was unconstitutional.
Other Classifications: 

· Cleburne v. Cleburne (1985) -  The Cleburne Center for the retarded applied for a permit from the city to build a residence home.  After receiving pressure form nearby residents, the city denied the permit.  Cleburne brought suit saying the ordinance violated the equal protection clause of the 14th amendment.  ISSUE: Are laws impacting the mentally retarded to get heightened scrutiny review?  HOLDING: no.  The retarded person’s status relates to his ability to contribute to society.  Politicians respond to the needs of the retarded, so they are not politically powerless. And finally court afraid to give 14th amendment protection to the retarded for fear of floodgates.  However, court went on to hold that the ordinance did not even satisfy low scrutiny review.  Note: this case showed that just because effects and something is given low scrutiny review doesn’t mean that it won’t be overturned.  Marshall argued that the majority did apply a heightened scrutiny of review without actually saying so. 
· Massachsettes v. Murgia (1976) -  discussed above, the court applied mere rationality in sustaining the mandatory retirement age of police officers.
· James v. Valtierra (1971) – Court rejected an equal protection challenge to a California constitutional requirement that “no low rent housing shall be developed by any stat public body without prior approval in a local referendum.”  Provision was not based on race and wealth is not a suspect classification.  Dissent stated that singling out the poor tramples 14th amendment.
· Romer v. Evans (1996) – 1992, CO amended its constitution by adding amendment 2 which did away with all laws protecting homosexuals from discrimination.  ISSUE: Does CO’s amendment 2 violate the Equal Protection Clause because it singles out a class of citizens for disfavored legal status? HOLDING: Yes. Statute is too broad and too narrow at the same time.  It singles out homosexuals by a single trait and denies them protection across the board.  Desire to harm a politically unpopular group is not a fundamental government interest. (see Moreno above).  DISSENT: CO has the right to be hostile toward homosexuals just as they have the right to be hostile toward murderers and polygamists – “majority has taken the side of the elites in this culture war.”  - Astonishing dissent in that it is openly hostile toward gays.
· Washington v. Davis (1976) –reaffirmed the position that discrimination could be inferred from contextual data.  FACTS: A qualifying test for positions as police officers in the District of Columbia was failed by a disproportionately high number of applicants.  Negro applicants claimed that the test was unlawfully discriminatory against Negroes and therefore was in violation of the 5th amendment due process clause.  ISSUE: Does a law or official governmental practice constitute invidious discrimination merely because it affects a greater proportion of one race than another?  HOLDING: No.  A law or official governmental practice must have a discriminatory purpose, not merely a disproportionate effect on one race in order to be considered invidious discrimination and trigger strict scrutiny.  The test is racially neutral on its face and as such, is valid even though it has a discriminatory effect.
· Arlington Heights v. Metropolitan Housing Corp (1977) – reaffirmed the Washington v. Davis principle that “official action” will not be held unconstitutional solely because it results in a racially disproportionate impact  - where Chicago suburb refused to rezone (zoning gets low scrutiny) certain property from a single family to a multiple family dwellings designed for low income housing.  Found no showing of discriminatory purpose in the record – officially motivated by a concern for the integrity of the zoning plan rather than by racial hostility.
· Personnel Administrator of Mass v. Feeney (1979)-  Court relied on Davis and Arlington Heights to reject a sex discrimination attack on Mass. Law granting “absolute lifetime” preference to veterans for civil service positions, even though the preference is overwhelmingly favorable to males.  Ask two questions: 1) whether the statutory classification is neutral.  If it is, then 2) whether the adverse effect reflects invidious gender based discrimination.
· Equal Protection: test for low scrutiny review for this is the same as the low scrutiny review for substantive due process

· Railway Express v. NY, 1949 (Valentine – commercial speech is not protected by the first amendment) – NYC says that trucks advertising their own products are ok, but trucks advertising another’s products are not ok.  NYTimes special?  NY times lobbied this bill through.  Classic low scrutiny review:  local authorities may have concluded that trucks advertising other products are more likely to cause an accident.  

· New Orleans v. Duke – New Orleans city council says that only those vendors doing business before a certain date were better than businesses after a certain date.  Putting people out of business.

· Slaughter House cases: the only

· Allied stores v. Bowers: Ohio law – if you are storing in state products in a building you pay a tax.  Out of state goods, no tax.  Is this a privileged immunities clause.  If we don’t put a tax 

· See Ditto for these Cases:

· Retirement v. Mergia:

· Dept. of Agriculture v. Moreno (1973) – Brennan says that the purpose behind the legislation is to harm a politically unpopular group (aimed against hippies).  B.c the purpose of the statute was to get hippies, it is irrational.  This is very good law but it is a crazy opinion. Won on the fact that the purpose is illicit

· Castle v. Consolidated Friegh – striking down a law because the purpose is bad. 

· Ling v. Castillow – for household purposes of foodstamps distinguishing between households with related people and households with unrelated people.  Survived under low scrutiny review.  

· Metropolitan Life v. Ward: Alabama passes a law giving a tax preference to instate insurance companies.  Not a privileged immunities clause , b/c the privileged immunities clause does not apply to corporations.  

· McCarron Act;  Congress excluded from the insurance industries.  Purpose is illicit, the statute goes down even though it is low scrutiny review.

· Catrone Corp – massage parlor opens for business from 10pm – 5 am.  State passes law that says the massage parlor cannot be open from 9pm – 11 am – low scrutiny review case, so the state is allowed to make this law.  Not a damage to business because they can use the business for someone else.  
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· Gibbons v. Ogden: law knocked down on the commerce clause.  All federal commerce clause cases go to Lopez and the three ways to knock down the commerce clasu

· In Re Estate of Gardner: Supreme Ct. of Kansas: transsexual law: facts: Daddy dies intestate and was married to a transsexual.  Under intestate laws, if you don’t have a will, gets all the money.  Son says they are not really married because the father was a transsexual.  Kansas law says no marriages between homosexual.  But the transsexual is not a homosexual – man changed to woman.  Kansas Supreme Court says (5 part test) if someone undergoes a sex change: then marriage is a good marriage and disagrees with the Texas Supreme Court.  You can be a woman but have the wrong sex organs.

· Murgia: age classifications get low scrutiny review: the test is “relatively relaxed “rational basis standard.”  All age cases will get low scrutiny review (see dance hall case from earlier in the semester.

· Race Classification Cases: 

· Strauder v. West Va. Case is a very important case: state’s rights case: right to have an all white jury.  14th amendment changes all of that.  Before that amendment past, couldn’t use the constitution to interdict the states.  14th Amendment puts distance between the power of the states and it’s own citizens.
· Date on this case is 1880.  1903, Holmes opinion: Giles v. Harris: Alabama law that you can’t sit on a jury unless you pass a literacy test.  This was a law that did not discriminate on its face but which had a discriminatory impact. Argument in this case was race discrimination.  Holmes says if Blacks don’t like it, they should vote it out.   Says if the law is not discriminatory on its face, then we will not give it any review what-so-ever.
· Plessy v. Ferguson: people say this is a great American tragedy.  One dissent (by Harlan) saying the constitution is color blind.  If this case had gone the other day, what result?  1906 decision: US v. Shipp – Tennessee: involves a black man who is charged with rape of a white woman in Chatanooga.  Has a trial with a white lawyer.  On appeal gets a black lawyer who gets a writ of habeas corpus, but it was denied – went to the Supreme Court.  Town.  In the meantime, the sheriff purposely leaves the jail – and he is lynched by the citizens of the town.  Mob was so vicious, that when he was hung, they shot him as well.  The man, before being hung, he turns to the mob and says “God Bless you all, I am innocent.”  Motion for contempt against the sheriff was filed with the Supreme Court because the sheriff was in cahoots with the crime.  At the time of the Shipp case there werw 2100 lynchings and the argument was that it was “state’s rights”, so there should be no comtempt proceedings with the sheriff.  Supreme Court ruled 9-0 to have the contempt proceedings.
· Korematsu: high scrutiny review should have applied here – stands for the proposition that if there is a war, the constitution can change.
· Loving v. Virginia: p 667: not a right to marry case: the interracial couple had to leave the state. Palmer v. Thomson: you can’t undermine an equal protection by saying that the law disfavors whites as much as blacks.  You have to show that the law has a fundamental purpose.
· NY case on banishment: People v. Green: discussing punishment by banishment.  NY holds banishment unconstitutional.
· Anytime you have a race discrimination case, there is high level scrutiny and the race side wins.
· Palmore v. Sidoti: custody case: what is the test for placement of a child when both parents want the child – what is the “best interest of the child.”    White parents divorce, white mother with custody marries a black man and the white father wants custody.  Who wins?  Mother.  9-0 opinion by Buger saying that the order on its face was discriminatory. The judge write another opinion stating that the home environemtn of the mother leaves a bit to be desired but she wins custody anyway.
· DeBoer v. Schmidt: Stevens opinion says there is no case under the Pierce line of cases that says there has to be a compelling governmental interest in taking a child away from her parents. 
· All cases in the US hold that under Pierce you can’t look at the best interests of the child when you have a third party involved.
· Jerret case: Divorce case: mother gets custody but starts living with another man.  Father brings suit for custody 
· Higgins v. Higgins: same facts as Jerret: Father wins: appalling to court that mother is living with a man in an adulterous relationship.  Are crimes of adultery and illicit living together allowed to stand as crimes?  Under the Griswold line of cases, will these laws stand?  See Griwold p 595.  Justice White says that statutes against sexual crimes are valid if the acts are between two unmarried persons.  
· Weigand v. Halton: Mississippi Supreme Court: X & Y get divorced.  X father moves to CA and moves in with a boyfriend.  Y mother gets custody but lives in a trailerpark with an abuser.  Mississippi Court leaves custody with the mother. 
· Brown v. Board of Education: Original intentists say that Brown v. Board of Ed is wrong because Blacks have their own schools as do whites. 9-0 case: had to be. 
· P676: Footnote: re: studies of effects on segregation on blacks : gets into issue of should the supreme court use sociological data to make decisions.
· Clarence Thomas: Course in school law: case called Ayers v. Fordyce – oponion by Holmes that says that blacks learn better in all black schools.
· 677: Bowling v. Sharp: big case: 5th amendment case: case to desegregate DC schools: when you have a federal statute that if it were a state statute would violate equal protection, you have to bring the federal law under a due process cause of action.  (5th amendment incorporates 14th amendment criteria – so substitute due process clause for equal protection clause.
· Brown II: implementation of Brown I.  No one wins.  Justice Franfurter said he would dissent unless there was a compromise that the So. States could have more time to reorganize their school districts).
· Bottom line: classifications based on race get high scrutiny review.  What about affirmative action:  benign discrimination: current case law: only about 4 or 5 cases
· Richmond v. JA Crosond – Richmond VA, city council puts inplace an ordinance which says for the next fiscal year, 30% of the monies will be given to minority contractors.  White contractor sues citing Harlan’s dissent in Plaessy saying that the constitution is color-blind. Argument is that a different test should be used: 55-4 opinion written by O’Connor says you use the same test for beneficial discrimination as you do for other discrimination: is that law closely tailored to the state’s interest.  In this there is no history that blacks were ever discriminated against.  O’Connor says if they had, there would have been a fundamental governmental interest in making up for past discrimination.  But to make up for “societal” discimination is not a compelling governmental interest.
· US v. Paradise: no blacks on the Alabama highway patrol.  Blacks apply and they are held “not qualified.”  Federal judge issues an order saying higher black highway patrol.  Alabama enacts a new test, but the blacks keep failing it.  5 years later, bring another case: Federal judge says give a test that is reasonable.  Federal court puts in place a court order that says for every white highway patrol man you hire you have to hire a black patrol man.  Is it a compelling governmental interest to make up for past discrimination?  Yes.
· Affirmative actions at the state level will be subject to high level scrutiny review.
· Aderand Contractors v. Pena: federal road contractors: preference must be given to contractors who give subcontractor to socially disadvantaged subcontractors determined on a race basis.  
· Board of Regents v. Bacchi: affirmative action in universities.  UCLA Med school has 20 seats reserved for minorities.  Test scores are lowered for those 20 seats.  Opinion in this case is 4-1-4.  First: no compelling interest to make up for past discrimination: but 4 justices say that the societal discrimination is what makes it ok.  Powell says that you can have an affirmative action program if you want a diverse student body.  Under the current Supreme Court there is significant litigation going on with higher ed. Institutes and affirmative action
· Hopwood v. Texas: UT law school – admissions committee instructed that the goal of the law school was to have the student body be 10 percent Hispanic and 5% African American.  Question to ask is the number a quote or a goal: there isn’t a meaningful distinction: goals somehow become quotas.  Next question is: is there a history of discrimination at the school: no.  If you are the lawyer for UT what is the argument?: you want to diversified student body.  Only opinion that says diversity is a fundamental government interest is Powell’s dissent in Bacchi.  The Court in this case held that it was not a compelling governmental interest.

· University of Michigan:  Grutter v. Bolinger: University of Michigan program has a goal of a law school body with a composition of 10-17% minorities in the incoming class: university says they want diversity in the student body.  Judge says you can’t say that all African Americans will bring diversity:  view point diversity is not the same as racial diversity.   Can’t understand why you only have Puerto Rican’s from the mainland and not from the US.  Judge says there are other alternatives talking about decreased emphasis on SAT’s and GPA.  
· Hopwood litigation is now over.
· Smith v. University of WA. Law School: 9th Circuit says diversity is a fundamental governemtn interest.  
· 3rd Circuit: Paxton v. Board of Education: Piscataway NJ: High school has a budget crisis: 2 teachers with identical tenure and qualification. One teacher is jewish, one is black.  Under the budget they have to lay off one of them.  Who gets laid off? – they say they want a diverse faculty so they let the Jew go and she sues saying she was discriminated against based on race. District Court hold in favor of Sharon Taxman:  Bush (the first) is president- the Jew wins.  Clinton  Dept of justice comes in on Williams side – saying that diversity is a compelling governemtnal interest. 3rd Circuit finds for Jew.  SC grants cert.  NAACP is representing Williams: they settled the case rather than have the Supreme Court hear it on the merits because they did not want to see this case overturned.  
· Diversity for the NYPD: Hayes v. Northstate Law Enforcement Association: Charlotte NC: Police chief says he wants a more diverse police force.  Is is a compelling governmental interest 
· Dallas v. Dallas Firefighters: opinion by Bryer and Ginsburg – Dallas fire department has an affirmative action program.  Says statistics used were not sufficient to justify the program.  Dissent by Ginsburg and Bryer: how do you prove past discrimination.  
Get notes from Claudine for the second half of class 6/25.  Add Emmanuels and Case Notes for Race, Gender and Mental Retardation as “Suspect Classification.”

Class Notes for 6/27/01

· Rainey v. Cheever 527 US 1044: Statute involving fathe

· Hunt v. Cromerte  - NC been in litigation for 8 years.  Safe voting district for blacks so that they can elect a black official.  Racial discrimination on the face, so very strict scrutiny.  O’Connor says test is ‘was race a predominant factor in determining the district.  Supreme Court said constitutional because the predominant factor is political and so the law is allowed to stand.  Synonymous to race in university admissions.

· US v. Virginia:  parallel litigation with respect to the Citadel.  South Carolina spent 4.4 million dollars defending the Citadel.  The Plaintiff’s lawyers spent 23,000hours.  When you bring consitutional litigation, you can get attorney’s fees if you win.  In the Citadel case, the lawyers fees were $6 million.  VMI says there are two reasons for single sex military school.  1) is that they want to have diversity.  2) even though separate but equal isn’t allowed, they tried to use Mary Baldwin.  3) Adversative training that women couldn’t be involved in.  Ginsburg is the Justice who wrote this (she was the lawyer in Fronterrio).  Did the level of scrutiny rise in this case?  Yes.  She suggests the test is “exceedingly persuasive justification.”  Scalia dissents saying this new standard is “strict scrutiny.”  This is a 7-1 vote in this case.  Why did Rhenquist concur in this case?  He is agreeing with Craig v. Boren.  District judge in this case found that women could not participate in the training.   Scalia says that the fact that this is in the record should have kept this case from ever coming before the court.  Rhenquist: why did he change his mind in this case:  motive is institutional prestige because VMI acted like the MUW v. Hogan ruling didn’t apply to them.

· Scalia’s dissent in this case:  he says “the elite, smug assurances of the majority…”   The high level scrutiny review is inappropriate in this case.  Women are not minorities.  Also says there will be no single sex education after this case came down.  

· Bazetti: 140 F3rd 134: Prohibition of topless female dance halls in Time Square, but you can have a male topless dancer.  Mid level review:  what is the important governmental interest – property values?  Type of businesses in Times Square were ruining property values.  If. you are the city of New York and you are trying to justify the distinction, what do you do?  Cited VMI.  Court upheld the classification and would still make it under stricter review of VMI.

· 985 F2d 840: only same sex massage parlors in Ohio.  Under substantive due process: low scrutiny review – will have less prostitution.  Contracts clause:  women hired on contracts, but now you have changed the law and now I can’t use them anymore.  Private contract, when the state interferes low scruitiny review.  Right of Association:  does it protect the relationship that is established when someone goes in.  Sex classification: mid level review: important governmental interest and substantial relationship.   

· Affirmative action program for women and racial minorities – different levels of scruitiny.  Racial compelling governmental interest.  Gender: important governmental interest.  So, easier to have affirmative action programs for women than minorities

· Khan v. shevin: Property taxes exemption for widows, not for widowers.  How does this go under the Craig v. Boren test as interpreted in VMI: Gov’t interest is that you are making up for past discrimination against women.  Under Ruth Bader Ginsburg’s opinion in VMI, you have to show there is an actual purpose.  Is there an actual purpose in this case.  No.

· Orr v. Orr:  imposition of alimony obligations on husbands but not on wives.  Craig v. Boren standard found Alabama’s scheme unconstitutional.  Archaic and overbroad generalization.

· Weinberger v. Wiesenfield.  Federal statute that gives benefits payments to wife and children of deceased man.  If the wage earning wife dies, the husband gets nothing.  Archaic generalization that only women stay home with children.  This goes down.

· Schlesinger v. Ballard:  promotion program – involves Federal government.  Important governmental interest is Navy promotion program:  women are given more time to earn a promotion than men before they have to leave the service.  The women win:  would there be the same result under the given test:   probably not because we have to show that the past discriminatioin was the actual purpose of the new statute and we cannot prove that.  

· Califano v. Webster:  this case would make it today.  Clear from the record that Congress’ pupose was to make up for past discrimination against women.  

· Sex discrimination – courts are in disarray trying to figure out if VMI raised the level of review.  

· P 720:  Alien classifications: Graham v. Richardson: state law that says aliens don’t get welfare.  Court applied strict scrutiny because they need protection

· Sugarman v. Dougall: prohibited aliens from being in the civil service:  “strict review in all circumstances.”  It is high scrutiny review unless the law is a policy making position – then it gets low scrutiny review.

· Federal Government: St. matthews v. Dios: fed statute saying that aliens don’t get medicare for 5 years.  Lowest scrutiny review ever.  Congress has plenary discretion when dealing with aliens

· Diallo v. Bell:  fed statute give preference for citizenship: if I am illegitimate but my mother is an American citizen, then I have a preference for citizenship, but if my father is the American citizen, then no preference: low scrutiny review.

· Nguyen v. INS:  in this case: American father who while in Vietnam has an illegitimate son, who comes to the US and lives with his father until he is 22.  If the mother had been an American citizen, the kid would automatically be a citizen.  If you are the illegitmate of a father, the blood relationship has to be established with clear and convincing evidence.  Test: 1) clear and convincing evidence of blood relathipship 2) before the age of 18 the father has to legitimate or acknowledge paternity.  Suit is brought saying the classification violates the equal protection clause:  sex classifcation: what is the important governmental interest: easier to determine who the mother is rather then determining who the father is.  Why legitimate before the child is 18?  Because it is an archaic overbroad generalization.  Majority says that congress may have had additional oncerns: DNA tests overseas aren’t as good as DNA tests here in America.  Also, want to assure the child and citizen parent have the potential to develop a relationship – when a mother gives birth, she already has a relatioship.  5-4 opinion uphold the classification. Changed the VMI test because there is nothing to prove that this was the actual purpose of the statute.  Opinion says there are over 30 million overseas visits by men every year.  Paint a horrible picture of men going all over the world impregnating women.  Deals with immigration, so can say it doesn’t change VMI at all.   

· NY v. US – NY law prohibiting city employees from reporting illegal aliens in NYC.  But there is a federal law requiring state employees to report them.  Businesses in NYC want the NYC law.  Is the NYC law constitutional?  Court upheld the federal statute.

· Illegitimacy: midlevel review but these cases are no good since DNA testing.  

· Freedom Ranch  v. City of Tulsa:  Freedom Ranch is a half way house for violent offenders.  City zones it out.  Constitutional?  Zoning gets low scrutiny review – Euclid v. Amber Realty.  Belle Terre is zoning and that was low scrutiny review.  This case would get low scrutiny review.

· Cleburt v. Cleburt: zoning out the mentally retarded:  quasi suspect classification.  Puts you at midlevel review.  White talks about how politically powerful the mentally retarded are.  If you give the mentally retarded increased review , you open the flood gates – once you increase review you will get more litigation.. No new suspect classes except for women.  Cleburt is low level review – state always wins.  Saying low level review but really using high level review.  Cleburt is like Exxon: it is a mentally retarded special.  Problem underlying Cleburt: 15 years ago Congress enacted legislation returning retarded people to the community.  If you let Texas get away with what they are doing inCleburt, it would be bad and would go against the federal government. 

· P731 – Stevens explanation of low level review:  

· Marshall, Brennan and Blackman want to heighten the level of review.  

· Rodriguez v San Antonio School District: TX legislature: statute saying they are going to fund public school with local property taxes.  End result is that you wil have poor school districts and rich school districts.  People want equal property taxes throughout the state: No argument as to wealth classifications (think of Wheatly and the projects).  Next argument is that education is a fundamental right:  is it? What test would you use: history and tradition.  Is there a history and tradition of ensuring education for everyone in the US? No. Rodriguez refuses to say that eduation is a fundamental right. Courts won’t make it so , because then floodgates: people will sue if they didn’t do as well as they hoped.  Dissent: should be a sliding scale approach to fundamental rights;  even though education is not a fundamental right, it enhances other fundamental rights.    

· Plier v. Doe:TX says they are tired of educating the children of illegal aliens.   Suit brought saying it is unconstutitional.  They are entitled to some protection.  Children of illegal aliens are not at fault:  being punished for the sins of someone else.  Brennan says they are a quasi suspect class and there is a total denial of education and now you are denying a quasi fundamental right and held the law unconstitutional.  Brennan special that the current Supreme Court would not use.

· Lebotsky: X & Y are a lesbian couplr.  X has a son – there are problems in the household of X&Y and the welfare department comes to take the child away.  Under welfare department guidelines, if a child is taken from a home nd put with a foster family you are supposed to be putting the natural parents through training.  In this case, the welfare department did nothing to help them get the kid back.  Suit is brought for damages

· Wendy Weaver v. Nevo School District: Wendy is a lesbian volleyball coach in a high school.  She discusses being a lesbian with the girl’s volleyball team.  Principal fires her

· Stenler v. South Carolina:  Florence Kentucky – Willie’s Saloon at the ramada Inn. 10:45 pm on a Saturday night.  Connie Black and her boyfriend Steve enter the bar at 10:30 drunk.  They drink a few more and line dancing starts…when they start dancing, Connie ends up next to Susan Stenler and they end up hookin up in the women’s room.  Steve busts in and causes trouble.  Susan Stenler and Connie leave together and Steve is pissed.  They drive down the road and Steve follows them and repeatedly hits their bumper.  Continues until highway patrolmen surround them.  Steve says a drunk lesbian has my woman.  They arrest Susan Stenler for drunk driving.  Connie Black says she doesn’t want to go with Steve, but the highway patrolmen put her in the car with Connie.  Susan goes to jail and Connie ends up getting decapitated.

· How do these three cases turn out?  All three are like Romer.  What level of review?  Romer is just as big a case as VMI – cites Moreno in this case:  James v. Valtierra p. 736 – low scrutiny review– is this case like Edwards v. California.  Hunter v. Ericcson: no ordinances with respect to real estate absent a referendum.  

· Any statute that has race on its face gets high scrutiny review.  

· What’s purpose behind statute in Romer:  Scalia says it is a culture war – In aspen and Denver they had anti-discriminatory laws in protection of homosexuals.  State constitution says you can’t have anti-discriminatory laws.  Supreme Court says it is unconstitutional and give Homosexuals a heightened level of review.  What is the holding – doesn’t even mention Bowers v. hardwick.  Colorado has done something unique – has done something irrational – was driven by animus toward homosexuals.  Moreno said that a law that was based upon animus for a politically unpopular group.  Scalia again calls the majority opinion “elite.”   Cites a case where SC upholds a law criminalzing polygamy.  What is being questioned here: status or conduct?  

· From VMI and ROMER; Scalia is a real bomb thrower – Romer is like Cleburt but you can’t cite Romer for raising level of review.

· Zebotsky: any reason why the welfare department is treating the lesbians differently from heterosexual parents.  Court says animus was the motivation.

· Weaver: another animus case 

· Susan Stenler:  constitutional problem – she was arrested for drunk driving but not Steve – she says it is a Romer case: animus against lesbians.  What about her estate?  This is the same case as DeShaney.

· Orlen v. bowles: no equal protection when you have police discretion on who to arrest unless it is based on an illicit classification: 

· United States v. Armstrong:  crack-cocaine – who gets prosecuted?  Blacks – shown by lawyers that 95% of the prosecution is against blacks.  SC said no cause of action – you have to show that similarly situated whites were not prosecuted.  Cited for Ahsin v. Whitman: 190 US 500 – you can’t run a gambling den in San Francisco with doors that are locked.  Ahsin is being prosecuted for this and he is saying he is only being prosecuted because he is Chinese – lawyer couldn’t show that whites similarly situated has not been prosecuted

· US v. Bin Ladin – death penalty for the bombings in Africa.  Saying they are only being given the death penalty because they are Bin Ladin followers.  

Fundamental Rights and the Equal Protection Clause: (continued from above)

1. If a statutory classification burdens a fundamental right or interest, the classification will be subjected to strict scrutiny, regardless of the characteristics of the people who are burdened. 

2. Two Classes of Fundamental Rights:

a. Rights which are explicitly guaranteed by a constitutional provision other than the equal protection clause

i. Example: interstate migration

b. Rights which are felt to be both important and implicitly granted by the Constitution

i. Example: right to vote

c. Warren Court, which developed strict scrutiny for fundamental rights and Burger/Rhenquist courts never dealt with whether necessities like welfare, housing and education were protected by the fundamental rights doctrine.

i. Example:  San Antonio School District v. Rodriguez: (1973)  held that there was no fundamental right to equality in public school education.  Plaintiffs claimed that school funding based on local property taxes was unfair because kids in richer areas would get a better education.  Court held that there no suspect classifications based on wealth and that absolute equality in education is not guaranteed but the court did seem to acknowledge the possibility that an absolute deprivation of education, if imposed on some group might be found to be an impairment of a fundamental right.  Since neither a suspect class nor a fundamental right were involved here, the court used a “rational relation test between the means chosen and the ends sought.”
1. Dissent by Marshall: stated that a new test should be adopted: “the extent to which constitutionally guaranteed rights are dependent on interests not mentioned in the Constitution.” Under this test, education would be a fundamental right since it impacts a childs ability to exercise his or her First Amendment Rights.

a. Sliding Scale Review:  Marshall stated the degree of scrutiny in equal protection cases should be depedent upon the importance of the interest and the suspectness of the classification.

2. Significance of Rodriguez:  Three Principles:

a. Whether a right or interest is “fundamental” is determined by whether it is expressly or impliedly guaranteed by the Constitution, not by its societal importance.

b. The right to equality in the expenditures made for one’s public education is not fundamental

c. For a classification related to wealth to be “suspect” it must be against a historically discriminated against class and it must involve a total depravation of the rights in question

ii. Plyer v. Doe (1982) – stressed that education was not some governmental benefit like other forms of social welfare.  “while denial of public education to illegal aliens was held not to be an infringement of a fundamental right, the Court may holed that denial of such education to a U.S. Citizen does constitute such an infringement.

d. Adult Sexual Relations: A Fundamental Right?

i. In Bowers v. Hardwick, the Court found no “fundamental right of homosexuals to engage in sodomy.”

1. Romer v. Evans (see above) in which the court struck down an anti-gay enactment on Equal Protection grounds, suggests that the Court’s view may be changing and that the Court will soon be willing to treat adult sexual relations as “fundamental” for equal protection purposes.  

e. Voting Rights:

i. The Court has held over the years that the states may exercise substantial control over the right to vote.

ii. The States have the right to determine voter qualifications for state elections, so long as they do nt exercise that right in a way which violates any specific constitutional prohibitions (i.e. states may require that voters be of reasonable age and that they be citizens and residents of the state.

iii. While voting is not listed as a right in the Constitution, it is treated as fundamental because it is integrally related to the First Amendment right to free speech.  

1. Any inequality in the way in which that state allocates the right to vote will be subject to strict scrutiny and will be struck down unless necessary to the achievement of a compelling state interest.

iv. Poll Tax:  the imposition of a poll tax, no matter how minor, creates an inequality in the right to vote that violates the Equal Protection Clause

1. Example:  Harper v. Virginia Board of Elections (1966) – Court struck down an annual poll tax of only $1.50.  The tax failed the “means, end” test because wealth was not germane to participating intelligently in the electoral process.  Also stood for the proposition that classifications based on wealth are traditionally disfavored.
v. Ballot restricted to “interested voters” – court has always been suspect of state claims that only a certain group (i.e. only those who own property in a certain area, etc) is interested in the results of an election.  
1. Kramer v. Union Free School District :  “Any requirement which has the effect of giving the franchise to some residents by not others (apart from reasonable requirements of age and citizenship) must be “carefully scrutinized” to determine whether the scheme is “necessary to promote a compelling state interest.”
a. Presumption of Constitutionality generally given to state statutes under the “mere rationality standard was based on the assumption that the institutions of state are structured so as to represent all people fairly…”  Rejected here
vi. Duration of Residence Requirements:  Requirements that voters have resided within the state for more than a certaim time prior to Election Day are strictly scrutinized.

1. Dunn v. Blumstein (1972):  Tenn’s duration requirements (1 yr, 3 mos in the county) were struck down, both on the ground that they interfered with the fundamental right to vote and on the ground that they impaired the right to travel.  
f. The Right to Travel:  any American is free to travel from state to state and to change his state of residence or employment whenever he desires.  This is the freedom of interstate migration and when a state treats newly arrived residents less favorable than those who have lived in the state longer, strict equal protection scrutiny may be triggered.
i. Shapiro v. Thompson:  (see below for full brief) – the court invalidated the denial by two states and the District of Columbia of welfare benefits to residents who had not resided in the jurisdiction for at least a year.  Court held the one year waiting period was an impairment of the fundamental right of interstate movement. Further, what was being denied to the newly-arrived residents was something of extreme importance. (it was a “vital governmental benefit” – if it hadn’t been vital, then the state could have imposed a substantial waiting period – ex: a one year waiting period before a student can qualify for low in-state tuition – wouldn’t get strict scrutiny.) Because this was held to be a major interference with a fundamental right, the Court applied strict scrutiny, requiring that the one-year waiting period be necessary to the achievement of a compelling govermental interest.
1. Harlan’s Dissent: thought the right to interstate movement should be protected by resort to the 5th amendment’s due process clause rather than the Equal protection clause.  Also feared that this decision would give way to the court finding a generalized fundamental right to the necessities of life.
2. Later Cases: have construed Shapiro to mean that the right to travel is impaired wherever it is penalized, even if there is no actual deterrence.  Thus, showing that the lack of welfare payements for one year would cause a hardship would be enough to knock down the statute, even if it can be shown that no one declined to migrate because of the welfare payments.
ii. Medical Benefits: Memorial Hospital v. Maricopa (1974):  Case struck down an Arizona requirement of one year’s residence as a condition for indigents to receive free non-emergency medical care.  Court held that the denial of medical care was a “penalty” and as such was subject to strict scrutiny, which it did not survive.

1. The court made sure to point out that not all differences in treatment between residents and non-residents are “penalties”; only inequalities in distribution of “vital government benefits and privileges” are sufficiently severe to be considered penalities.
iii. Examples Where Duration of Residency Requirements are Acceptable:  
1. University Tuition: Stated can discriminate between in state- and out of state residents for tuition.  Exception is irrebutable presumption, see below.
2. Divorce:  Sosna v. Iowa (1975): Iowa’s requirement that a person reside in the state for one year before suing a non-resident there forr divorce, was upheld.  Rationale that waiting one year for divorce was a less severe hardship than waiting one year for medical benefits.  State’s compelling interest was not becoming a divorcee mill. 
iv. Distribution of Oil Revenues: Zobel v. Williams (1982) – stands for the principle that a state may not discriminate based on duration of residence, even where the disfavored group is no longer recently arrived.  Court struck down an Alaskan scheme to pay residents $50 per year forr each year they had resided in the state since it achieved statehood; statute created a permanent sub-class of residents since they could never catch up to those who lived there longest.  
v. Saenz v. Roe (1999): suggests that the right to travel should bee founded upon the 14th amendment’s privileges and immunities clause which prohibits any state from abridging “the privileges or immunities” of citizens of the US.  Upheld the right of a person who has recently become a citizen of a state to enjoy the same privileges as a longer standing citizen of that state (California law) see below in class notes for more in depth discussion.  
vi. Welfare Benefits:  Dandridge v. Williams (1970): court upheld a Maryland welfare scheme which set a maximum monthy payment of $250 regardless of family size or need.  Court applied low scrutiny, mere rationality review since the welfare schemes lay in the area of economics and social welfare.
1. Marshall’s Dissent: the Sliding Scale Review:  the degree of review should be adjusted along a spectrum, depending on 1) the type of classifcation; 2) the “relative importance of the governmental benefits not being received 3) the strength of the interests asserted by the state in support of the classification
g. Irrebutable Presumptions:  Doctrine stating that irrebutable presumptions will be invalidated or at least suspiciously regarded.  This has been abandoned by the court in Weinberger v. Salfi.  
Cases:
· Shapiro v. Thompson (1969)

Facts:  Three judge district court held unconstitutional certsin state and DC statutory provisions which denied welfare assitance to residents of the state or district who have not resided within their jurisdictions for at least one year immediately preceding their applications for such assistance.  

Issue:  Does a statutory prohibition of welfare benefits to residents of less than a year create a classification denying them equal protection?

Holding: yes.  This state statute inhibits the migration between states.  While a state has a valid interest in preserving the fiscal integrity of its programs, it cannot accomplish this purpose by discrimination between classes of its citizens.  Unless the law can be shown to be necessary to promote a compelling governmental interest.  

Dissent: Warren and Black.  The real issue in this case is whether Congress may authorize this type of legislation under the commerce power.

Dissent: Harlan:  to now require a “compelling interest” in these cases is to create in this court a superlegistlature imbued with a special intelligence and expertise in regulating the internal affairs of the state.  

· Williams v. Vermont: striking down a Vermont tax scheme that favored residents who lived in Vermont at the time they paid an out of state tax.

· Hooper v. Bernalillo: striking down a New Mexico law granting a special tax exemption to Vietnam veterans who were New Mexico residents before May, 1976.

· Attorney General of NY v. Soto-Lopez – striking down a New York law that granted civil service points to veterans of the military, but only to those who were New Yorkers who were residents at the time they entered military service.

· Lindsey v. Normet (1972) – upheld an Oregon statute allowing forcible entry and repossession by the landlord for nonpayment of rent.  Need for decent shelter not a right provided for in the Constitution.

· Irrebutable Presumption: Vlandis v. Klein  (1973) – involving in state tuition preferences: “it is forbidden by due process to deny any individual the resident rates on the basis of a permanent and irrebuttable presumption of non-residence.

· Weinberger v. Salfi (1975) – see class notes for description of case.
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· Palazalo Case: When someone takes property that is not regulated, then you may still have a just compensation claim.  

Total dimunition in value:  Supreme Court found there was not a total dimunition in values :   if there had been, it would be the same case as Lucas.   Reversed and remanded to the lower court consistent with Penn Central and the three factor test.  Balancing test for just compensation.

· Brutal opinion by Scalia:  O’Connor says the when people take with notice, there will be an unforeseen windfall. Suit can still be brought under Penn Central.

· P. 755 Intermediate review: says the state has to show actual purpose is in terms of suspect classification.

· Jefferson opinion:  you can’t win a case by showing 87% adverse impact – welfare case

· Washington v. Davis p.755 – make clear that adverse impact is not enough unless you have a situation like Yick Wo type case on your hands.  Arlington Heights sets forth how you show you had adverse impact: Multi factor test:

Palmer v. Thomson: federal gov. trying to integrate public places.  Emergency city council meetings: departures from normal practice. Multi factor test: environement this occurred in is a multipurpose environment

Mt. Healthy School District v. Doyle: teacher in public school plays around with female students.  Knows he is in trouble and makes a speech about how bad the school is.  He is fired and he claims it was because of his speech and that he has a 1st amendment claim.  If you are claiming that the state violated your constitutional rights, if the state would have taken the same action independent of the constitutional violation, you lose.  This is included in the multifactor test in Arlington Heights.
· Feeney Case p. 761: veterans preference case brought by women as discriminatory:  another test for purposeful discrimination.  “In spite of test”
· Fundamental Rights:  
· Shapiro: current supreme court loves to overrule Brennan opinions.  Right to travel wing in the Shapiro case.  Why isn’t it a privileged immunities clause case?  Because to have a privileged immunities problem you have to have a statute that discriminates between in state and out of state commerce.  It is an equal protection clause  case.  Brennan opinion that is using high scrutiny review.  Is this case like the Edwards v. California (if you are indigent don’t come to CA) case?  Yes.  Durational residency requirement thr purpose of which is to deny new resident the basic necessities of life.
· Dunn v. Blumstein:  p 906:  voting:  year’s residency required.  Impacting on a fundamental right:  Bush v. Gore was an equal protection case.  
· Maricopa Hospital:  Same approach as denial of welfare.  
· New right when the state denies something important and justifies it on the durational residency requirement.
· Rhenquist in the Sosna v. Iowa case: he says a divorce is not a necessity of life
· Zobel v. Williams: Alaska give surplus money to residents.  The longer you live there the more money you get.  Burger says this is an illicit purpose when the state awards for past contributions = an equal protection problem.  O’Connor talks about the privileged immunities clause.  
· All of these cases are lousy cases
· Saenz v. Roe: See handout. California enacts a statute about welfare.  The max amount of benefits you can receive for the 1st year from CA is the amount you were receiving in the state you were from. Saenz moves to CA.  She was receiving $190 and the CA rate is $540.  Suit brought saying this violates Shapiro.  Reasoning given by CA is budgetary.  Because of the change, CA will save millions of dollar.  What are the arguments of Shapiro: we need to plan the yearly budget.   Lower courts struck down the California law on the basis of Shapiro.  Goes to the Supreme Court.   Stevens opinion.  Since the Slaughterhouse cases, there has been one decision violatint the privileged immunities clause of the 14th amendment (states can’t do bad things to citizens of the united states.)  Stevens says there is the right to travel.  Under SC precedent, as cases relate to travel, there are 3 separate rights:
There is a right to enter and leave states.
There is a right to be treated as a welcome visitor when visting a state temporarily
When a person elects to become a permanent resident, they should be treated as all the other citizens of the state.
· Case law previously remains in place when you use a privileged immunities claim 
· Benefits to are not portable.  Distinguishes from Sosna v. Iowa.  Holding in Saensz: is a state is distinguishing between residents: newly arrived v. those already there.  Under priv. Immn or 14th amend: the state cannot distinguish between the 2 unless the benefit being withheld is a benefit which is portable (like a divorce in Sosna).  New life given to the priv immune clause of the 14th amendment.  Court has turned away from the analysis that was put forth in Shapiro.  You can still discriminate on in state – out of state tuition, because you can take your education with you and leave.  The portable benefits idea is something that was dreamed up by Stevens.  Saenz is the new rule: portable benefits.  
· Dandridge v. Williams: maximum grant in Maryland
:  after the 5th kid, no more welfare:  right to live case: plausible explanation: if you cut off benefits for the 6th child, the child will die, so this case is seen as there is no fundamental right to life.  Low scrutiny, the court upheld the case.

· Toby v. Santa Anna Ca: No camping in the streets or parks of Santa Anna (statute).  Is this like Edwards: is it constitutional: lawyers will say there is a right to travel.  Does the Shapiro line apply?  No because that is about durational residency as is Saenz.  Is Santa Ana obliged to find a place for homeless people to sleep?  Does having a place to sleep facilitate a right to travel?  
· Harris v. Macrae: prohibiting federal funding for abortions (statute).  Upheld.
· Lutz v. City of York 899 f2d 255:  City ordinance prohibiting cruising downtown during certain hours of the evening: great case for the exam: talks about priv. Immunities case.    Read this it will be on the exam!!!!!!!
· Irrebutable presumption: Stanley v. Illinois:  all fathers of illegitimate children are bad fathers.

· Cleveland v. LaFleur:  Teachers can’t teach after the 5th month of pregnancy:  irrebutable presumptions are engines of destruction.

· Weinberg: if you marry someone who is a Social Security beneficiary, and they die within 9 months of the wedding, you don’t get the benefits.  Irrebutable presumption.  Not everyone who gets married to someone who is old is looking for money.  Overrturned.  After this case, irrebuttable presumption is dead.

1. First Amendment Rights – Background: Content based = strict scrutiny review 

a. Schenk v. US (1919) –

i. Facts:  During a time of war, Schenk mailed circulars to draftees.  The circulars stated that the Conscription Act was unconstitutional and likened conscription to conviction.  The circulars urged “do not submit to intimidation” but advised peaceful actions such as a petition to repeal the Conscription Act.  

ii. Issue: Does the right to freedom of speech depend upon the circumstances in which the speech is spoken?

iii. Holding: Yes.  The character of every act depends upon the circumstances in which it is done.  The most stringent protection of free speech would not protect a person’s falsely shouting fire in a theatre and causing panic.  The test in these types of cases is “whether the words are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils that Congress has a right to prevent.”

b. Frohwerk v. US (1919) – involved writers of editorials criticizing the draft in a German language newspaper.  Holmes opinion shifted the burden of proof to the defendants because of the lack of clarity of the record on appeal, it was impossible to say that it might not have been found that the publication might have been enough to “kindle a flame” of draft resistance. 

c. Debs v. US (1919) – defendant in Debs made a speech opposing WWI.  The main theme of the speech was socialism, its growth, and a prophecy of its ultimate success.  He said that he could not “say all that he thought”, thus intimating to his listeners that they might infer that he meant more.  Debs’ conviction of obstructing military recruitment was upheld by the Court.   Holmes claimed he was applying the “clear and present danger” test, but he phrased the test here as requiring that the words have “the natural tendency and reasonably probable effect” to obstruct military recruitment. 

d. Abrams v. United States (1919) – 

i. Facts: During WWI, in 1918, the US sent forces to Russia following the overthrow of the Czarist government as part of a strategic operation against Germany on the eastern front.  Russian immigrants to the US circulated literature advocating a general strike in ammunition plants to hinder the US effort to crush the revolutionary struggle in Russia.  The immigrants were charged under the Espionage Act for inciting actions that hindered the US war effort.  
ii. Issue: Can the US gov. properly restrict speech that has the intended effect of hindering the US in a war effort by means of riots and sedition?
iii.  Holding: Yes.  When speech is intended to incite riots and rebellion in such a critical time as that of war, it cannot be given the protection normally accorded to speech in the United States.  
iv. Dissent: (Holmes) This decision deeply undermines the the 1st amendment.  True test is the does the speech present “danger of immediate evil or an intent to bring it about.”  
v. Note: Dissent shows that Holmes realized the need to leave some element in place to protect speech, even while permitting some level of protection against dangerous speech.
vi. SEE PAGE 1043 of HOLMES DISSENT FOR A CLASSIC EXAMPLE OF 1st AMENDMENT LAW TODAY
e. The Smith Act Prosecutions:  after WWII, fears mounted of threats to national security posed by the Soviet Union and China and anti Communist sentiment generated a number of restrictions on subversive speech.  In 1940, Congress passed the Smith Act which made it unlawful to advocate or teach the overthrow of government by force or violence or to organize people to teaching and advocating.  The most important Smith Act case is Dennis v. US.
i. Dennis v. US (1951)

1. Facts: Under the Smith Act,Dennis and other Communist Party leaders were convicted of conspiracy to overthrow the government by force and/or violence.  The literature theey distributed advocated a successful overthrow of the government by force and violence.
2. Issue:  Does the Smith Act violate the First Amendment as it pertains to Communist Party leaders?
3. Holding:  No.  test is “whether the gravity of the evil, discounted by its improbability, justifies such an invasion of free speech as is necessary to avoid the danger.”  Judging from inflammatory nature of literature of Dennis and the World Climate as it pertains to Communism, the Smith Act is justified.
4. Concurrence: (Frankfurter):  Courts should not be deciding the validity of statutes; courts can only overturn a statute when there is no reasonable basis for the law.
5. Concurrence: (Jackson): this type of statute can be applied when there is advocacy of overthrowing the government even when there is no clear and present danger.
6. Dissent: (Black):  Laws restricting First Amendment Rights should not be sustained on the grounds of mere reasonableness.
7. Dissent (Douglas):  A restriction of First Amendment Rights can only be sustained where there is plaing and objective proof of danger that the evilo advocated is imminent.
ii. Yates v. US (1957): Court set aside the convictions of 14 defendants on the grounds that the trial court gave inadequate instructions on the difference between advocacy of doctrine and advocacy of action.  Those who can be convicted must be urging to do something now or in the future, rather than urging a belief in something.
iii. Scales v. US (1961): Court affirmed a conviction; construed the membership clause of the Smith Act to require “specific intent and active rather than nominal membership.”  Test: there must be clear proof that the defendant specifically intends to accomplish the aims of the organization.
iv. Noto v. US (1961):  Court reversed a conviction because the evidence of illegal Party advocacy was insufficient.  
v. Communist Party v. SACB (1961): “Freedom of speech and of association did not prevent Congress from requiring registration and filing of information, including membership lists, by organizations substantially dominated or controlled by foreign powers controlling the world Communist movement.”
vi. Aptheker v. Secretary of State (1964):  Court held unconstitutional a provision providing for passport denials to members of the Communist party because it “too broadly and indiscriminately restricts the right to travel provided for in the 5th amendment.”
vii. US v. Robel (1967): Court invalidated a provision for denial of employment in any defense facility to members of the Communist Party on the grounds that it infringed on the 1st amendment right to association.
viii. Lamont v. Postmaster General (1965): Court invalidated a 1962 law under which the Post Office screened foreign, unsealed mail, detained “Communist propaganda” and notified the addressee that the mail would be destroyed unless the addressee requested delivery.  Invalidated on the ground that it infringed on the First Amendment Right to receive information and ideas.
ix. Bond v. Floyd (1966): Court held that 1st amendment barred Georgia from refusing to seat Julian Bond in state legislature because he was an official of an organization which sympathized with draft dodgers.  
x. Watts v. US (1969):  Court reversed a conviction under the 1917 law making it a crime to threaten the life of the president.  Defendant jokingly said at a rally that he would get LBJ.  Court said “a threat must be distinguished from what is constitutionally protected speech.” Whether a reasona
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First Amendment:  No original intent with respect to the first amendment.  Alien sedition acts made it a crime to defame public officials.  Federalists tried to use federal power to shut down Jefferson and crew.  After Jefferson became president, they repealed the alien sedition act.  

· Schenck v. United States:  Seditious libel:  there is a history that prior restraints were banned in England.  Seditious libel is: saying bad things about the gov. brings the gov. in disrepute.  Under common law England, If you said bad things about king, truth would be your defense. 

· Schenck, Frohwerk and Debbs line of cases:  Only good for the sake of history.  It is war time so it is like Korematsu.  These are Holmes cases.  They involve the first major federal effort to suppress speech in the united states.  Strange cases.  Look at Holmes opinion in Schenck.  If you say something that would have a bad tendency to cause harm to the governement, then the gov. can criminalize it.  Worse holding than Palsgraf.  Clear and Present Danger or Fire in a Crowded Theatre.  

· Frohwerk:

· Debbs: See handout on Debs.  Says he supports people who are against the war.  Holmes uses the bad tendency teist again.  Is it smart to put Debs in jail:  Holmes talk about this in his opinion in Abrams (a very big case!!!)

· Abrams: p1040:  involves 4 Russian immigrant who are throwing leaflets out on Broadway.  Police beat them.  Finally get a Jewish lawyer…case works it way up to the SC.  Dissent by Holmes: speech counseling the murder…look at the paragraph on p 1043 starting with “Persecution…”  talks about imminently threating harm test:  when speech gives rise to threatening harm, then the gov. has a right to come in an stop it.  History behind Holmes change of mind: Learned Hand had a lot to do with the cange of mind.  P 1046 Masses Publishing v. Patten:  what is political speech not really self defining:  the test in this case didn’t get too far.

· 1055 cases that ar historical

· Red Scare Cases:  Getlow: p 1050: New York statute prohibits the overthrowing of the gov. of New York and Gitlow is handing out pamphlets that are seen as inciting overthrow. Case says if state defines dangerous speech, then deference will be given to the state.  

· Whitney v. California: Criminal cynicalism: overthrowing commercial business:  Like Getlow where the state defines a clear and present danger, then deference is given to that state law.  

· Talks about speech which presents imminent danger p 1057:  says when you repress speech, you breed hate….lengthy opinion by Holmes: talks about his imminent danger again.  Under Holmes, no more bad tendency test.  

· All these cases are history cases: cases from now on have relevance today.

· Fiske v. Kansas: IWW: PLO of labor unions: IWW chapter’s constitution wants the workers of the world to abolish the wage system.  Question is whether that language is sufficient to be caught up in the critical cynicalism case:  absent no evidence of violence, there is a due process problem without evidence

· Thomson v. Loweville – Thomson is a vagrant in Loweville; Sam Thomson is in a bar dancing by himself – was arrested for vagrancy – case goes from a police court in Lowelville to the SC: stands for this: there is no evidence in the record that he is a vagrant and that is the right that is violated:  there has to be evidence in the record to uphold a conviction.

· Healey v. Jones: Students for Democratice Society (bomb thowers)- Universwity denied SDS charter for their chapter and the University cited violence as the reason not to have the chapter.  Bu the only evidence was for other Chapters, but none for this chapter, so it was found that 1st amendment rights were violated.

· Rhenquist: Ratchford v. Gay Lib: no status given for a homosexual group.  Rhenquist dissents and says that universities have the power to regulate speech when necessary.  Everyone knows that when you have an organization of homosexuals they are likely to incite violations of laws against sodomy.  College students have yet to reach sexual identity and if you have these groups these kids will get confused.

· De Jonge v. Oregon: p 1060: crazy case with no legs because it has a crazy fact situation

· Herndon v. Lowery: African American in GA organizing communist party: charge him with attempt to incite insurrection.  Herndon got 20 years: shows how much 1st amendment is on thin ice in the 30’s.  

· Dennis v. US: p 1061: see first footnote: designed to get members of the communist party: record in Dennis litigation is 1600 pages opinion upholding the convictions opf the leaders of the communist party.  1062 talks about clear and present danger and he defines the test on the bottom of the pat: does the gravity of the evil discounted by its improbability justify the invasion of free speech.  This is the test.  Frankfurter’s opinion in Dennis says that he will give deference.  Justice Jackson on 1065 says if you use a clear and present danger test, means the communist party is protected during the period of incubation and by that time it is too late.  Huge Black says it is ridiculous.  

· Douglas’s opinion says that the communist party is bogus.  Now that the Soviet Union has gone down, there were a lot of spies here in the US.  So, who is right and wrong as to how much of a danger the communist party is in the 50’s

· 1068 – 1069: hard case law now:  Yates: this is a Harlan opinion, distinguishes between abstract advocacy speech (protected under Harlans’s opinion):  

· Scales: son of a rich textile guy, student/communist at Chapel Hill: law student at Duke was told to go over and check him out.  Scales thinks he has a communist buddy talks about killing people and overthrowing the gov. Scales conviction was upheld because there was evidence tying him in to the violent aspect of the communist party.

· Elfbrand v. Russel:  Loyalty oath that you haven’t been a member of the communist party.  Is that oath constitutional? Stand for the proposition that you can join a group that has unlawful goals but there has to be evidence in the record that you supported the unlawful goals.  

· See Robel on p 1070

· Lamont v. Postmaster Gen. P 1070:  Screening mail from Europe to see if there is communist political propaganda: it is destroyed unless I request it…Lamont says there is the fundamental right to receive information.  What about the idea that you have to request the communist propaganda: court says this chills speech.  Lamont has legs

· Denver Area TV v. Federal Communications Act >: If I am a cable operator, I can refuse to carry a channel if I believe it depicts sexual activity in a painfully offensive way.  If a cable operator does carry it, the cable operator is under a federal obligation to scramble the transmissions.  Under the fed. Communications act, you have to send a letter and within 30 days the cable operator supplies it.  Supreme Court stuck it citing Lamont, saying it chilled access to freedom of speech because people did not want their names in the database of the cable company.  

· SACV Case: all Communists have to register: SC upholds this.

· Apthecker: can’t get a passport if you are a communist, SC struck this down.  

· Reagan v. Wald: Area restriction no traveling to Cuba: Congress can restrict travel to certain area.

· Bond v. Floyd:  tried to throw Bond out of the legislature because he was critical of the draft: see case on – 1070

· Planned Parenthood v. American Coalition of Life Activists: in 1995, Coaltion on the anniversary date of Roe v. Wade started the deadly dozen campaign: Doctors faces with names, addresses, etc. Offers $5,000 for the arrest of these doctors.  1996 activists started the Nurenberg Files: website which collects info on all Doctors in the US who are performing abortions, all judges who support Roe, for those who have been murdered, there is a black line that goes through their name.  Website says that this information is being collected so that in the trials that will occur when the attitude of the nation turns against Roe, there will be info to trie these people with crimes against humanity.  Is Watts (see handout) threatening speech?  Holding in Watts is: that threatening speech is not protected by the Constitution.  Says if in Watts, it had been a true threat against the president, then the decision would have been different.  In the planned parenthood case,the jury was instructed that they could award damages if they felf that the website posed as real threat to those on the website.  The jury came back with a 10 million dollar verdict.  

· Lower Court cases including the 2nd Circuit have this test for threatening speech: whether a reasonable person would foresee that the statement would be interpreted to those it was communicating to as a serious expression of intent to harm.  Has to be unequivocal.  Doesn’t matter if you can carry out the crime under this test.  

· Coalition of Life Activists: is it a true threat:    

Reading Notes, 7/2/01

1. First Amendment Continued: The modern Incitement Test:

a.
Bradenburg v. Ohio (1969)

Facts:  Bradenburg, a KKK leader, was convicted under Ohio’s criminal syndicalism statute (prohibited the advocacy of crime/terrorism as a means of accomplishing reform and the assembling of any group formed to teach or advocate the doctrine of criminal syndicalism.  Case centered on films which showed 12 hooded figures, some carrying firearms, gathered around a burning wooden cross .  Words could be heard that were derogatory to Jews and blacks and Bradenbrug made a speech which said that some “revengance might have to be taken.”

Issue: Does the statute violate First and Fourteenth Amendment rights?

Holding:  Yes.  Freedom of Speech does not permit a state to forbid use of force of unlawful action unless it can be deemed that the words will incite or produce such action.  Mere abstract teaching is not the same as steering a group to violent action.

Concurrence: Apart from rare exceptions, speech is immune from prosecution.

2. Impact of Bradenburg:  New Standard

a.
Hess v. Indiana (1973) – reversal of a disorderly conduct conviction where defendant said “We’ll take the fucking street later” after the cops cleared a demonstration.  State court found the statement was intended to incite further lawlessness.  SC reversed since there was no evidence that his words would likely produce imminent disorder.

b.
NAACP v. Claiborne Hardware Co. (1982) – Court set aside a large damage award against alleged participants in an economic boycott by black citizens of white merchants in a Mississippi county. Court said that “mere advocacy of the use of force or violence does not remove speech from the protection of the First Amendment.”  On the grounds that the speech. 

c.
Landmark Communications v. Virginia (1978) -   a criminal statute barring accurate disclosure of information about confidential proceedings before a court could not constitutionally be applied to 3rd parties including the media.
3. Fighting Words:  An unprotected category of speech that consists of words which are likely to make the person to whom they are addressed commit an act of violence; unprotected because they are not normally part of any dialogue or exposition of ideas.

Court realized that giving broad scope to the “fighting words” doctrine would lead to the swallowing up of important First Amendment Protections.  Therefore, the court limited the doctrine in many ways.


· Stirring to anger not enough: the words must be an incitement to violence (Terminiello)

· Crowd control required: wherever the police have the physical ability to control the angry crowd, they must do so in preference to arresting the speaker for using “fighting words.”  If not, you would get the “heckler’s veto” – the audience would gain the right to silence any speaker with whose ideas they did not agree.  

· Generalized Fears insufficient: only if specific words or acts by the speaker or by the audience, threaten violence, will the “fighting words” doctrine apply.

Cases:

· Cantwell v. Connecticut (1940) – SC invalidated a conviction of a Jehovah’s witness who was arrested while proselytizing on the street.  Test: “we must determine whether the alleged protection of the State’s interest in peace and order has been pressed to a point where it has come into fatal collision with the overriding interest in 1st amendment protection.”   Since there was no threat of bodily harm, Cantwell was not found to have violated the State’s interest.
· Chaplinsky v. New Hampshire (1942) – SC upheld a conviction under a state law stating that no person “shall call offensive things or names to any person on the street..”  Chaplinsky, a Jehovah’s witness, got into an altercation with the City Marshal after being escorted away from a rucous by police.  He called the Marshal a “goddammned racketeer.”  Court held these were fighting words and upheld his conviction.
· Gooding v. Wilson (1972) -   Court invalidated a GA statute because it swept in protected speech beyond fighting words (statute said misdemeanor for anyone who used inciteful speech tending to cause a breach of peace).  In this case reversed conviction of anti war demonstrators who yelled “white son of a bitch, I’ll kill you.”   
· Texas v. Johnson (1989) – Court invalidated conviction of defendant who was burning a flag.  Court found this fell within the exception of fighting words.
· Cohen v. California (1971)
Facts:  Cohen was arrested in a courthouse because he was wearing a jacket bearing the words “fuck the draft.”  Cohen did not engage in any act of violence and there was no evidence that anyone who saw the jacket became violent.  He was convicted under a statute prohibiting “maliciously and willfully disturbing the peace and quiet…by offensive conduct.”  
Issue: Can a state constitutionally prevent the use of certain words on the ground that the use of such words is offensive conduct?
Holding: No.  A state cannot bar the use of offensive words either because such words are inherently likely to cause a violent reaction or because the state wishes to eliminate such words to protect the public morality.  Cohen’s speech does not come within the three exceptions that are not protected by the first amendment:
1.
this is not a prohibition designed to protect courthouse decorum
2.
this is not an obscenity case b/c his words were not erotic

3.
not a case of fighting words since the words were not likely to provoke a fighting reaction

4.
not a captive audience problem since viewer could avert eyes.
· Dissent: (Blackmun): Cohen’s conviction can be upheld b/c his words were fighting and b/c his act was conduct, not speech.
Terminello v. Chicago (1949): court reversed the breach of peace conviction of an abrasive speaker who was convicted on a statute which held unlawful all speech that stirs the public to anger, invites dispute, etc.”  Douglas wrote majority op. which said that “the most valuable expression may be that which is provocative and challenging.”  Therefore statute held too broad on its face.
· Feiner v. New York (1951): 

Facts: Feiner gave an open air speech before a racially mixed audience.  The crowd that gathered forced pedestrians into the street.  Feiner urged black people to rise up in arms against whites and fight for equal rights.  A person commented on the police’s inability to control the crowd.  The police asked Fiener to stop and so they arrested him.  

Issue: May a speaker be arrested because of the reaction engendered by his speech?

Holding: Yes.  When “clear and present danger” of riot, disorder, interference with traffic on the streets or other immediate threat to public safety appears, the state has the power to punish or prevent such disorder.  Test: The community’s interest in maintaining peace and order on its streets must be protected.
Edwards v. South Carolina (1963) – Court reversed breach of peace convictions for 187 black students who carried signs that said “down with segregation” – there were not held to be fighting words.
Cox v. Louisiana (1965) – Court invalidated a breach of peace conviction of a civil rights demonstrator who had attracted the attention of a hostile crowd.  The student demonstrators had not threatened violence and to uphold conviction on this statute would be violation of 1st amendment rights.
Gregory v. Chicago (1969) – police arrested demonstrators who refused to disperse.  
Kunz v. New York (1992) – 
Forsyth County, Georgia v. Nationalist Movement

RAV v. City of St. Paul (1992) – Facts: RAV and several other teens assembled and made a cross and burned it inside the fenced yard of a black family.  Charged RAV under an ordinance which made criminal, conduct known as hate crimes (“conduct which one knows arouses anger, alarm or resentment in others on the basis of race, color, creed, religion = disorderly conduct”).  Opposed on the grounds that this was a content based discrimination.  ISSUE: Where content discrimination is an ordinance is not reasonably necessary to achieve a city’s compelling interests, can the ordinance survive first amendment scrutiny?  HOLDING: no.  Scalia – the ordinance is facially unconstitutional in that it prohibits otherwise permitted speech solely on the basis of the subjects speech addresses.  Ordinance only applies to fighting words that insult or provoke violence, on the basis of race, color, creed, religion or gender.  Other means for preventing the conduct (laws directed at arson, etc) other than making it a first amendment issue.  Concurrence: RAV is free to burn a cross or express racial supremacy so long as the burning is not so threatening and so directed at an indiviusl as to inflict injury (you can scare people see: US v. Baker).  NOTE:  the problem with this statute was its wording because it required the actor to discern the reaction of the victim – this is content based speech).

Add notes on Obscenity

Class notes 7/2/01

· Claiborne Hardware: Charles Evers is the head of the NAACP in Mississippi.  Boycott going on of white merchants because they won’t hire African Americans.  Outside each store owned by white merchants there is a NAACP member taking names of the black customers of these stores.  Evers says the sheriff cannot protect you if you shop in white stores and if we catch you in there – we’re going to break your necks. NAACP is not liable because they had nothing to do with the

· RAV v. St Paul’s – 

· Million youth march in New York: 6,000 people showed up and 3,000 cops were there. 

· Hess v. Indiana – big case – Brandenburg case.  Threatening speech is what makes this Nurenberg trial case – test under Brandenburg is “limitless lawless action that is likely to occur.” Harm has to be imminent

· Brandenberg – is the Nurenberg trials case a Brandenburg case – only when someone is threatening to do harm to a third person.  

· Case out of California: head of the JDL is on a radio show and he says I will give $500 to anyone who shoots Arafat.  What is the outcome – it is a Brandenbrug because you are trying incite a 3rd party to commit an act of violence.  Kind of  like the fundamentalist Christians who kill abortion doctors.  

· Stalking statutes – constitutional.  Would a reasonable person perceive it to be threatening?  Yes, so unconstitutional under Watts.

· Wurtz – makes it a felony to threaten anyone to commit any criminal offense.  

· If you have a statute that criminalizes both protected and unprotected speech, even if your client has engaged in unprotected speech, your client gets off if the statute is too broad.  Theory is that the 1st amendment is so important that the state should be penalized for trying to quell it.

· Lewis v. New Orleans: 

· Chaplinsky: Fighting words:  

· Sandall v. Clarion 119 f3rd 1250: group of protestors outside an abortion clinic, Sandall is in a pickup truck goes past the clinic blasts his horn and says fuck you and he is arrested for inciting a riot.  Constitutional?

· Gooding, Rosenfeld, Lewis: Lewis’ language is opprobrious language – for fighting words, what type of fact situation do you have?  

· Chaplinsky is one on one behavior – it is not words that are just going out to the general public.  

· Woman DJ in Austin Texas – says lee Harvey oswold where are you now?  We are in deep shit if a bullet doesn’t go through Al Gore’s head.  Protected speech?  

· In the OK City bombing, spokesman wanted to blame Rush Limbaugh and Newt Gingrich for the bombing – because they are anti-government.  

· James v. Meow media 9 fsupp2 798 – Defendant goes to school in Kentucky and shoots and kills 3 off his classmates.  Lawsuit brought naming 3 defendants.  First is the producer of the basketball diaries (scene where kid shoots his classmates).  Second defendants are manufacturers of violent video games that defendant played.  Third were webmasters who kept violence and porn on the website.  Argument by the lawyer was that all of this combined resulted in him shooting his classmates.  Looks like a Brandenburg case, you need to have threat of imminent danger and there has to be the intent on the part of the speaker.  “To do so would be to allow the freaks and the misfits of society 

· Butler v. Michigan: you can’t sell books that will corrupt the minds of minors.

· Rice v. Palladin Enterprises:  book put out by Palladin Publishing on how to be a hitman.  Publisher found liable.  Lawyers stipulated that the Publishing company purposely targeted murders, etc.  They stipulated intent.  4th circuit opinion in which there has been media liability for publishing books, etc.  Unique case.  

· Case involving Natural Born Killers: alleged that the movie was produced with the intent to cause limitless lawless action.  But not held so.  

· Question: dissent in Cohen v. California was the majority opinion – what would have been the result?  How do you define speech?  Intent to send the message in a context that it will be seen as so by an observer.  It is not a courtroom case at all.  Speech involves offensive speech because that is how the court defines it.  It is not obscenity because the words do not turn anyone on.  

· Brown v. Oklahoma:  High School board meeting the speaker said “fuck this and fuck that.”  

· Sound trucks: 1083: all the statute reflects is undifferentiated fear that something might happen.  

· Harlan:  

· Baker v. Glover: truck driver in GA – statute that you can’t have lisence plates that describe sex.  Puts plates on his car that say 1800 - eat –shit correlated to political speech cites Cohen.

· Sons of Confederdate Veterans: apply to DMV to have their own special lisence plate and want a logo with the rebel flag.  DMV said they can have the lisence plate but they cannot show the confederate flag.  Suit is brought to permit the logo.  Is the lisence plate speech?  Whose?  The guy who is driving the car.  But it is also political speech.

· Russ v. Sullivan – federal statute prohibiting physicians to recommend abortion as a method of family planning in a federally funded family planning clinic.  Rhenquist says it is government speech and it protected.

· Rosenberger – university’s funding for publications.  Religious organization at Uva that wants to publish “Wide Awake” a religious pamphlet.  University says they won’t sponsor it because it is religion.  Government says it is just Uva providing a forum for private speech and therefore they cannot discriminate against content.  

· Cupley v. Mickeys: out of Missouri.  MLK Highway – Klan submits an application for an adopt a highway segment on MLK Highway.  Missouri says no.  Missouri says there is no constitutional right to have the sign, so there is no case????

· Schneider v. NJ – stands for the proposition that you cannot deny the right to speak on the basis that there is somewhere else to speak.  

· Nolan: Rhenquist opinion – you cannot deny a right on the basis that what the governement is providing is a privilege.    

· Cohen v. California is a huge case.  

· KKK v. DC – Klan wants to march in DC and applies for a permit.  The city says they don’t have the right to march.   Who wins?  What test?  

· Gregory v. Chicago – government has the obligation to protect the despised speaker.  

· Forsyth County case: Forsyth is an all white county.  NAACP marches and then the Klan shows up.  Came up with a statute saying that you had to pay for the police protection that is required.  Has to be compelling evidence that you can only provide police up to a point because there is not enough resources. 

· Falico v. Steicher: statue says that neither unions nor companies can discriminate on the basis of race, creed, etc.  Strike going on and the strike breakers are women.  Men yell obsenities to the women.  Suit brought on the basis of the statute that it was discrimination against the women on the basis of sex.  Good lawsuit or bad lawsuit?  

· RAV – what is the speech in that case- burning a cross is speech – but what type of speech is it as defined in the case?  Good speech or bad speech?  Political speech? Yes.  Scalia  is going after “fighting words” speech.  This is a content based statute.  What is the compelling governmental interest here?  Holding is that content based discrimination is high scrutiny review.  

· Sigma Chi v. George Mason U. – having derby day and in the front yard they have fraternity brothers sitting in the front yard in black face dressed as women eating watermelon.  They are thrown off campus.  They bring suit, who wins.  This is speech and entertainment is protected by the first amendment.  What type of speech is this?  Not fighting words but offensive speech.  Does the university have an interest 

· Majorowski v. PA.- Metermaid tickets Majorowski and he yells at her.  Brings suit on fighting words.

· NJ case – how does it go under RAV – Supreme Court says there are constitutional problems under RAV.  

· Labor Day parade in Broad Channel – on the float – one policeman and two firemen.  Float was called Black to the Future and they were black face and were dragging someone off the truck.  Went after the city…can they be fired.

· Aguila 529 US 1138: Title 7 passed pursuant to what power of Congress – the Commerce Clause because of economic effect.  Avis car rental place – Mexican American employees and a white employee keeps calling them Mother Fuckers.  Suit brought alleging verbal harrassement which turns the work place into a coercive workplace.  Is there a first amendment right to call a Mexican Employee a dumb motherfucker?  RAV issue was waived in this case.  CA Supreme Court awarded damages.

· Harris: Sexual harassment in the workplace.  SC says that sexual harassment is defined as a reasonable person being able to discern that they are in a hostile and abusive work environment.  Does Title 7 violate RAV? 

· Robinson v. Jacksonville Shipyards – male employees in the shipyard have calendars and mens magazines.  Women workers bring suit saying that this material violates Title 7 because it creates a hostile atmosphere.  

· Obscenity: 1126  Roth v. United States: Obscenity is not protected by the first amendment.  1132 Miller v. CA gives the current test for obscenity – 3 factor test: the average person taking average community standards.  Purient interest.  

· Paris Adult Theatres: x rated adult movie theater that says don’t come in here if you – this opinion never carried still stuck with 3 part test.

· US v. Obscene Merchandise: 2nd Circuit under 3 part test, nothing is obscene in NY

· Ginsburg v. NY ; saying that different tests are used for minors.  Miller v. CA does not apply to children.  

· Stanley v. GA – under Griswold, 

· Rydel: don’t have right to receive the sexual material in the mail.  Child porn is persona non grata – child pornography in the home is not protected.  

· Mass v. Oaks: man taking pictures of his daughter nude.  US Supreme Court amends the statue to include only pictures with a lascivious intent.  Is nudity obscenity?  Mere nudity is not obscene.  

· Free speech coalition v. Reno: child porn on the computer but it is not really kids, it is computer generated images and there is a federal statute the prohibits child porn on the internet if it appears to show children in sex acts.  American amusement machine association v. Kendrick – Indianapolis says you cannot have an amusement machine that is harmful to minors – it is harmful to minors if it shows violence.  7th Circuit says that Ginsburg only applies to protecting children from low level child porn.  

· Missouri Video Software dealers v. Webster

· Knox v. US:  federal statutes – under fed child pornography laws – pictures or video tapes focusing on the genitalia or pubic region of minors outlawed.  Is it protected speech?  These aren’t nude kids – does it violate the 1st amendment.  

· Bans on Nudity:

· Cases:

·  Miller v. California (1973) – Facts: Miller sent out advertising brochures for adult books to unwilling recipients, violating a statute which forbade knowingly distributing obscene matter.  ISSUE: Is requirement that material must be “utterly without redeeming social value” to be considered obscene, a proper constitutional standard?  HOLDING: NO.  Material is obscene and not protected by the first amendment if 1) the average person, applying contemporary community standards, would find that the work, taken as a whole appeals to prurient interests 2). The work depicts in a patently offensive way sexual conduct, 3) the work lacks serious literary, artistic, political or scientific value.
· Erznoznik v. Jacksonville (1975)  court invalidated an ordinance prohibiting drive in movie theaters with screens visible from public street from showing films containing nudity.  Government can’t act as censor – people can avert their eyes.

· Schad v. Mount Ephraim (1981) -  Court stated that a total ban on displays of nudity is impermissible – challenge brought by owners of adult store who had a nudey booth.  “Nudity alone does not place otherwise protected material outside the mantle of the 1st amendment.  When a zoning law infringes upon a protected liberty it must be nattorly drawn and must further a sufficitnely substantial gov. interest. 

· Young v. American Mini- Theatres (1976) – Court upheld portions of a Detroit “Anti-skid row” ordinance that required the dispersal of adult theaters and bookstores.  Majority held the speech was being of lower value than core, political speech – city has the right to preserve its quality of life. In concurrence, Powell suggests a two pronged test for these types of ordinance :1) does the ordinance impose any content limitation on the creators of adult movies? 2)Does it restrict the viewing of these movies by those who desire to view them.  Answer: no.

· Renton v. Playtime Theatres (1986) – zoning ordinance attempted to regulate the location of adult theatres by concentrating them in one area, rather than dispersing them.  Court upheld the ordinance – found to serve a governmental interest (to prevent crime, maintain property values, etc) and does not limit alternative avenues of communication (520 acres on which to build red light district). Dissent said the real motive was to discriminate against adult films on the basis of content.

· FCC v. Pacifica Foundation (1978) – facts: Pacifica broadcasted a monologue performed by George Carlin in which he used extreme profanity (broadcasted on a weekday at noon).  Listener complained to the FCC that his child heard this and he was “harmed”.  FCC issued an order which would be considered when the station’s license came up for renewal.  Issue: May government regulate speech which is indecent but not obscene? Holding: Yes. Gov. may regulate speech which in context is vulgar and offensive – patently offensive speech is not entitled to full constitutional protection.  It may be limited under time and place restriction.  Court justified on a nuisance rationale because broadcasting can enter the privacy of one’s home.  Dissent argued that if people did not want to hear the broadcast, they could turn the radio off. Compared to Cohen speech.

· Rowan v. Post Office Department (1970) – upheld against 1st amendment challenge a federal law permitting recipients of solicitation of erotic products in the mail to remove his or her name off the mailing list.  Held” “The right of every person to be let alone must be placed in the scales with the right of others to communicate.”

· ConEd v. Public Service Comm’n (1980) -  invalidated an order of the NY PSC prohibiting the inclusion in monthly electric bills of inserts that discussed controversial issues of public policy. Held that if the consumers did not want to read the public policy, they could throw out the inserts.

· Bolger v. Youngs Drug Products Corp (1983) -  Court invalidated a fed law barring the mailing of unsolicited advertisements for contraceptives.  Again, can throw out the mail if they don’t want it.  Distinguished from Pacifica in that the receipt of mail is less intrusive and more controllable than are radio and tv broadcasts.

· Sable Communications Inc v. FCC (1989) -  Court invalidated a law criminally prohibiting telephon e messages that were obscene or indecent on “dial-a-porn” service.  “Sexual expression which is indecent but not obscene is protected by the 1st amendment.” 

· Denver Area Educational Telecommunications Consortium v. FCC (1996) – Court upheld a portion of a statute that stated that authorized a cable operator to not show offensive programs but struck down the portions of the statute which stated that imposed a blocking requirement and authorized the FCC to regulate the programs.  Court relied on Pacifica to justify its ruling. 

· Amercian Civil Liberties Union v. Reno (1996) – District court struck down two provisions of the Communications Decency Act of 1996 (Internet laws) one of which made it a crime to send or display to a person under the age of 18 any comment or pictorial that is sexual.  Court held law denied adults access to fully protected speech and was not narrowly tailored to protect children.

· Commercial Speech:  

· Speech advertising a product or porposing some commercial transaction gets 1st amendment protection.  But it is more limited than the protection given to non commercial speech. 

· Truthful Speech: Government may restrict only if the regulation:

· 1. Directly advances

· 2. A substantial governmental interest

· 3. In a way that is “no more extensive than necessary” to achieve the government’s objective.

· This amounts to a mid level review test (like the balancing test in Pike v. Bruce Church (Dormant Commerce Clause)

· False or Deceptive Commercial Speech may be forbidden by the government – speech which proposes an illegal transaction may be prohibited as well.


· Harmful but Lawful: If the product or service is harmful but lawful, the state may not limit advertising about it any more than the state may limit advertising about a non-harmful product.

· No overbreadth doctrine in commercial speech cases: advertisers are thought not likely to be “chilled” by overly broad governmental regulation of speech.

· Cases:

· Valentine v. Chrestensen (1942) – held that the 1st amendment imposed no restraint on gov with respect to purely commercial advertising.  Sustained a ban on distribution of a handbill advertisement soliciting customers to pay admisstion to tour a privately owned submarine.  Merchant included on the reverse of the handbill a protest of the city not allowing him to use the municipal dock for his tour – court ruled he was trying to get around the ban by including political speech.

· Pittsburgh Press Co. v. Pittsburgh Human Relations Comm’n (1973) – upheld a sex discrimination ordinance prohibiting newspapers from listing employment advertisements in gender designated columns. “these ads are classic examples of commercial speech not protected by the first amendment.”

· Bigelow v. Virginia (1975) – held that Virginia could not criminalize advertisement in Virginia newspapers of the availability of abortions in NY.  Different because the speech centered on abortion which is a constitutionally protected activity.
· Virginia Pharmacy Board v. Virginia Citizens Consumer Council (1976) – Va. Law made it illegal for pharmacists to advertise the prices of  drugs – consumers want this advertising. Issue: Does the 1st amendment protect commercial speech as manifested in price advertising by professional groups? Holding: Yes.  The consumer’s interest in the free flow of advertising information brings commercial speech within the protection of the first amendment. Court laid to rest the theory that commercial speechis not protected. But the court distinguished and said the gov. still had the right to regulate time, place and manner of misleading speech. Dissent said that the state gov’s power to regulated health, etc. was usurped by this decision. Also, feared it would lead to floodgate advertising of drugs which might be harmful to consumers.

· Court set forth three limitations on protection for commercial speech: free speech protection does not extend to: 1) advertisements for illegal transactions, 2) factually false or misleading advertisements or 3) special retraints such as the overbreadth doctrinde
· Board of Trustees of SUNY v. Fox (1989) – Court held that the promotional speeches at Tupperware parties were properly considered commercial speech even though in addition to making sales pitches for Tupperware products, “they also touched on other subjects, such as how to be financially responsible and how to run an efficient home. Case involved a regulation barring companies from selling its housewares in dormitories through the use of Tupperware parties.  Held that the universities desire to promote an educational rather than a commercial atmosphere was substantial enough to satisfy the Central Hudson test (see below).

· Linmark Associates v. Willingboro (1977) – Court invalidated an ordinance prohibiting the posting of real estate “for sale” and “sold” signs in order to prevent “white flight” in neighborhood.  Held that the information was of vital interest to citizens and that the local gov. was attempting to regulate decisions about where people live, etc.

· Carey v. Population Svcs. International (1977) – invalidated a NY ban on the advertising or display of nonprescription contraceptives.  Held that there were substantial individual and societal interests in the free flow of information – information related to activity in which the government could not interfere.

· Bates v. State Bar of Arizona (1977) – held that states could not prohibit lawyers from price advertising of “routine legal services.” (noted that the case did not involvee the quality of the services offered, etc.)

· Ohralik v. Ohio State Bar Association (1978) – Court sustained a lawyer’s suspension from law practice for violating anti-solicitation rules. “The state may proscribe in-person solicitation for pecuniary gain under circumstances likely to result in adverse consequences without a showing of actual harm.”

· In Re Primus (1978) – Court set aside disciplinary action in a cast involving an attorney who did volunteer work for the ACLU – “a state may not punish a lawyer who in seeking to further political and ideological goals…sends a letter saying that free legal assitance is available.”

· Zauderer v. Office of Disciplinary Counsel (1985) – Rejected Ohio’s attempt to regulate the solicitation regarding specific legal problems (here for women who used the Dakron IUD) and for trying to restrict advertisements that contained illustrations.

· Shapero v. Kentucky Bar Association (1988) – striking down a flat ban on direct mail solicitation that was targeted to specific recipients known to need legal services of a particular kind. 

· Peel v. Attorney Registration and Disciplinary Comm’n of Ill (1990) -  invalidated a disciplinary sanction for an attorney’s representation on his letterhead that he was certified by the “National Board of Trial Advocacy” not deemed misleading even though state alleged it might lead people to think he was affiliated with the government.

· Edenfield v. Fane (1993) – Court struck down a Florida rule prohibiting certified public accountants form engaging in direct, in person, uninvited solicitation.  State was interested in protecting potential clients against fraud and invasions of privacy but failed to produce evidence which suggested that the law proposed would advance those interests.

· Ibanez v. Florida Board of Accountancy (1994) – Court held that it was not misleading for an attorney to advertise truthfully in the yellowpages that she was also a CPA.

· Florida Bar v. Went for it Inc. (1995) – Court upheld a Florida bar rule prohibiting personal injury lawyers from sending targeted mail to victims and their relatives for 30 days following the accident.  Held the rule served substantial state interests in “protecting the privacy and tranquility of personal injury victims and their loved ones.” 

· Central Hudson Gas v. Public Service Comm’n (1980) – Facts: PSC banned all promotional advertising by an electrical utility as contrary to the national policy of conserving energy.  Issue: Can the government place a restriction on commercial speech protected by the 1st amendment if it directly advances a substantial governmental interest and is not broader than is necessary to serve that interest? Holding: Yes. 4 part test for commercial speech regulation: 1)must concern lawful activity and not be misleading 2) whether the asserted governmental interest is substantial 3) does the regulation directly advance the governmental interst asserted 4) is the regulation more extensive than it is necessary to serve that interest. In this case, the ordinance was stuck down on the grounds that the complete suppression of the advertising is more extensive than it needs to be.

· Metromedia v. San Diego (1981) – Court struck down an ordinance regulating the placement of non-commercial billboards but made clear that portions of the ordinance banning offsite commercial billboards would be permissible. Court held that the ban satisified all aspects of the central Hudson test (but was unsure whether the ban directly advanced the substantial governmental interest in traffic safety – after a deferential review, the court found no ulterior motives and let the ban on commercial billboards stick.

· City of Cincinnati v. Discovery Network (1993) – Court held that commercial speech may not be treated differently from non-commercial speech for aesthetic or safety purposes in the absence of distinctively commercial harm.  Cincinnati barred respondents from placing 62 newsracks on public property which would contain handbills about real estate and adult education, but allowed 1500 – 2000 newsracks to be erected distributing general circulation newspapers.  Court said interests in safety and aesthetics were valid, but the discrimination against commercial speech was not since all newsracks were at fault.  Respondents place too low a value on commercial speech.  

· Posadas v. Tourism Co. of Puerto Rico (1986) – Court upheld a Puerto Rico law prohibiting gambling casinos from advertising their facilities to residents of Puerto Rico.  Applying Central Hudson, the court found that the interest was health and safety by reducing demand for casinos among the residents of Puerto Rico.  The remaining steps were showed that the ban was reasonable because a ban on advertising would limit the demand for casinos.  Distinguished from Carey and Bigelow because these dealt with abortion and contraception, which are both constitutionally protected (Griswold and Roe). Dissent by Brennan said that should have gotten strict scrutiny review because it was banning commercial speech about an activity that the gov. deemed is lawful and because there is question that the gov. was motivated so that people would spend excess income on the state run lottery instead of privately owned casinos.

· US v Edge Broadcasting (1993) – upheld a federal statute prohibiting the broadcast of lottery advertisements exept by stations licensed to states that conduct lotteries.  Edge Broadcasting was located in NC (nonlottery state) with 90% of its listeners in Virginia (lottery state) – court rejected Edge’s claim that it had a right to broadcast advertisements for the Virginia lottery.  (could this be a commerce clause argument?) – Congress was not favoring one state over another – it was favoring anti-gambling policy over gambling policy, while not interfering with the lottery state like Virginia (like Lottery cases?) – As in Posadas, government was legislating from the point that advertising gambling services serves to increase the demand for them.

· Rubin v. Coors Brewing Co. (1995) – Court invalidated a provision of the federal Alcohol Administration Act that prohibited beer labels from displaying alcohol content.  Rejected the claim that legislatures have broader latitude in regulating commercial speech that is aimed at vice (promoting socially harmful activities like alcohol consumption) – gov’t’s ban was more extensive than necessary because the government had alternative options to achieve end of curtailing alcholism (promoted by strength wars between beers).  Gov. could have directly limited the amount of alcohol allowed in beer.  

· 44 Liquormart v. RI (1996) – FACTS: RI enacted a prohibition against advertising the retail price of any alcoholic beverages offered for sale in the state – claimed law was enacted to reduce market wide consumption of alcohol.  ISSUE:  Are complete bans on truthful commercial advertising unconstitutional?  HOLDING: Yes.  When a state entirely prohibits the dissemination of truthful advertising for reasons unrelated to protecting consumers, strict scrutiny of the law is applicable.  In present case, RI could reduce alcohol consumption by other methods, such as taxes rather than speech regulation, thus there is no reasonable relationship between the regulation and state objective.  Posadas overruled.  

· Class Notes 7/9/01

· LaCoste: buy book on how to pick mushrooms and  cook them; follow the instructions and get really sick – can you sue the publisher in tort?  Is there products liability for a book – case says there is no duty or liability in this type of situation.
· Iron v. Soldier of Fortune: back of magazine there is advertisements and someone runs an ad that he wants to kill his wife.  Held there was a suty to investigate what it publishes.
· NJ – US v. Various Articles of Merchandise – 230 f3d 649 – nudist magazines from France and Germany – pictures of people running around naked.  Obscenity prosecution brought against these books because there are pictures of naked children running around.  Ferber says that child porn is not protected – but to lose protection, the children have to be in sexual context.  Obscene under the Miller standard.  Second part of Miller is that you need something hardcore sexual.
· Ergnonzik – p 1156- if there is a content based discrimination, you get high scrutiny review and challenger will almost always win. There is another alternative to the ordinance – you can put a fence around the theatre.  Crazy case – Straight content based discrimination – nudity is protected by the first amendment. 
· Schad v. Mount Ephraim – can Mt. Ephraim tell them that they can only do certain things with the businesses? Yes, business regulation gets low scrutiny review.  Zoning ordinances get low scrutiny review too.  Because there is a 1st amendment right here, there will not be low scrutiny review.  There is a 1st amendment right becase it is a bookstore.  What is the compelling governmental interest?  Is this cohen speech?  Is it obscene?  No – offensive but not obscene. You can’t deny the right to the nude dancing because there is another place you can have the nude dancing.  No interest shown by Mt. Ephraim on its fundamental interest. 
· Young v. American Minitheatre – Steven’s opinion – Detroit is trying to clean up – x-rated businesses selling pornographic materials.  So they are doing a 500 feet dispersement – moving speech around in conflict with Mt. Ephraim – cited for the holding that some speech is more important than other speech – gradations of speech – the more important your speech is, the greater the protection it will get.  Powell uses O’Brien v. US – speech conduct – not pure speech- SC has a 4 part test in determining whether or not the gov. can regulate speech conduct.  Young  - gov. has power to zone, so it is within its power.  The interest is lowering crime or raising property value.  It is unrelated to expression because it is not about speech, it is about reducing crime.  Distinguish between the direct effect of speech and a  secondary effect of speech. Fouth is – is the statute broader than necessary.
· Renton – rolled over Detroit ordinance – by accident the only place left was swamp land.  Rhenquist straightens out American Minitheateres – control secondary effect (the effect of speech unrelated to its direct effect) – now there is a majority opinion that ways municipalities can zone to deal with secondary effects of speech generated by x rated businesses (stores, shrip joints)
· Bazetti v. NYC – Times square 0 2nd cir. Approving zoning in NYC based on Young and Renton.  Law in Young and Renton – if no more than 40% of floor space is used for adult purposes, than you are ok.   

· Tulles v. San Bernadina County – move movie theatre because it has one pornographic film.  

· LA v. ? – LA City Council amends its zoning laws – enacted an ordinance that deals with adult entertainment establishments in one building – no more than 1 per building.  Worried about the secondary effect here – all the studies that have been done deal with the rise in crime rate – that supports young and renton  in having a zoning ordinance of these businesses – 9th circuit wrote an opinion saying that Young and Renton do not apply – because there are no studies that show the effects of having two of these businesses in one building. Cert. Grant in this case, so SC will hear de novo.

· FCC v. Pacifica – Is this obscene speech – to be obscene it has to be what?  It has to meet the three part test in Miller – (include this in notes) – This is not obscene speech in Carlin’s monologue because it does not appeal to prurient interests.  This is gov. censorship at work.  IN Cohen v. California – there is no exception in regards to women and children (the Titanic exception) – Butler v. Michigan is what – case where you can’t sell books that will incite or do bad things to minors – gov. is bringing down the level of speech to what is suitable for children.  Stevens says we are only restricting this for time and place – cited Ginsburg v. NY (obscenity case that says the Miller case doesn’t apply when you get the children) – In Ginsburg if I want my kid to read Playboy, you just buy it yourself – the case this hinges on when there is a high percentage of children listening to the radio – After this case – the next regulation was a 24 hour ban on indecent speech – knocked down. Is it the gov. job to protect the privacy of the home?   

· Action for Childrens TV v. FCC – ordinance was no indecent speech from am – 12 pm – DC circuit upheld the ban under Pacifica – limited to broadcast using the airwaves.

· Pacifica has not been overruled – but how does it apply and is it limited to the facts?

· Rowan – 

· Con Ed – gov. saying they will protect you from Con Ed and this is a content based discrimination – the state interest is protecting privacy.

· Martin v. Struthers – Struthers Ohio says that no merchants and other folks can knock on the doors of people in Struthers – good statute or bad statute?  Doing this because people don’t want to be disturbed in their homes. But people have right to receive information – (Stanley v. Georgia) – there is no case saying that the government has a right to restrict speech because it might upset the sensibilities of its citizens.  Is there another alternative other than saying you can’t put this stuff in envelopes.  Under Bolger – if you don’t like what is in the mail – throw it out.  You can’t turn the mailbox into a sandbox.  In Carey v. Population Services – a fundamental right to condomns for kids – there was also a section of that law that restricted advertising condoms in the window – what is the fundamental interest here?  Is this offensive speech?  Not covered by Pacifica – 

· Sable Communications v. FCC – Would this cover Southpark?   Because it is on cable does that put it outside of Pacifica?  In Sable it prohibits obscene or indecent phone calls – can the government penalize obscene phone calls?  

· 2 Live Crew case – 1444 – 5th Circuit had a question over whether any record could be obscene under the Miller test – 

· Denver Area TV – 10C applies to government access channels – Denver Area ordinance say that cable companies can make a decision whether or not to carry certain channels – you don’t need another check by the cable operator. Don’t use this case for any solid precedent other than that cable operators have a right to restrict access.  

· ACLU v. Reno – important case – communications decency act by congress deals with the internet – makes a no no to make any knowing transmission of obscene or indecent messages to anyone under 18 on the internet -  Good faith defense requiring credit cards for age verification, etc.  Applies to everyone (businesses, individuals).  Is there any problem with congress passing this rule?  Big problem is what the community standard is.  Wonderful opinion – first of all, gov. says Ginsburg v. NY – under Ginsburg a federal statute says that you can lower obscenity standards to protect children – says you can’t sell it , so it is not a total preclusion case.  In ACLU it is a total preclusion case – does Pacifica apply?  No – not something that is coming and catching you unexpectedly – Renton doesn’t apply – cyberzoning.  Trying to reduce the level of speech on the internet to that which is suitable for children.  There is a compelling fundamental interst in promoting speech on the internet – Attorney General’s office said if you let there be porn on the internet, you will have less people using the internet.

· US v. Thomas – only case in US like this.  Mr. And Mrs. X have a website in LA and to use it you have to get pass word and give them your visa number for something and your address – in DC the Post Office has a special service to verify this stuff and they find that the website is selling hardcore porn – sent on the internet to them in Tenessee – criminal prosecution against the couple – why did they bring the suit in Tennessee – what community standard will they use – the Tennessee standard and not the CA standard. 6th Circuit syas you use the community standards of Memphis because the couple knew it was going to Memphis – this is the heart of the bible belt.  You will get a very conservative jury – only case that deals with community standards.

· ACLU v. Reno (II) – Child protection on the Web Act – only applies to websites that have speech for commercial purposes – speech harmful to minors defined as designed to appeal to the prurient interests of juveniles.  Lackes serious value (literary, artisitic, etc. for minors).  Part of the problemis that it is very expensive for people who have websites to find out if someone is a minor – would chill a lot of speech – people would not want to give information (like Lamonte)- court of appeals confirmed on the basis of community standards – once you have a website you can’t control where it is going – the standard is a global standard.  Would have to find the area where juveniles would be most likely to be offended – so you would take the community standard of the lowest common denominator – like Tennessee or Mississippi.  Cert. Granted and will be heard next term.  Will determine congress’s ability to restrict what is on the internet.

· John McCain – got a bill passed that says that libraries in America that receive federal funds, all computers must have filtering devices to prevent pornographic materials from entering the library.  Constitutional:  this is a replay of the Brooklyn Museum case – giuliani wanted to cut all the funding to the Brooklyn Museum- there is no right to city funding.  There is no right to funding to Libraries.  But does that mean that the funding can be cut because the mayor of NY doesn’t like them.  Is it government speech at the Brooklym museum – says that there is a difference between art and books – books deserve protection and art doesn’t.  The alternative is not taking children to the museum. 

· Dolan – Right privilege doctrine – can you require someone to give up a right to receive a benefit.  The gov. cannot do indirectly what it cannot do directly.  

· Terry v. Cinderman – says you don’t have a right to be a teacher – you don’t lose ha

· Russ v. Sullivan – 

· Playboy Channel case – Telecommunications act requires cable channels that are primarily dedicated to sexually oriented programs – either fully scrambe or fully block or limit transmission to times when children are unable to watch.  Diane Fienstein said that with scrambling, there is cable bleed and children are watching the scrambled pornography – so now you can only show from 10 – 6 am or fully scramble.  Another provision of the Act says that upon request by the subscribers, the cable operator without charge will fully scramble.  The other provision gives an alternative to cable bleed, so court found no problem.

· What makes this county unique is the 1st amendment 

· Railway Express has a first amendment issue and that is the trucks can’t advertise.

· COMMERCIAL SPEECH (*Big to Cochran)

· Only original intent that has been located is with Ben Franklin – wrote and editorial, it is supposed to be an open forum where speech counters other speech – 

· Pittburgh Press (like Pacifica) city of Pitt trying to control the newspaper – Pitt paper had male wanted and female wanted ads and the SC affirms an opinion giving control of the city government over the city newspaper – not censorship – just gives the gov the right to rearrange the ads.

· Bigelow – 

· Viginia Pharmacy – why is there a law restricting advertising of pharmaceutical products – if there is allowed to be competition then the prices will go down.  Blackmun starts the opinion with defining commercial speech – proposes no more than a commercial transaction.   Movie advertising or art advertising – if you are advertising something that si protected by the frist amendment, you get the first amendment protection for the advertisement.   Truthful speech and also speech that is being precluded.  Fullblown opinion by Blackmun that says the law is unconstitutional but he excludes some speech from protection.  No protection for false, misleading or illegal speech.  

· 1184 – trying to develop a test for commercial speech.  Bolger opnioin has a multifactor test but a lot of courts don’t use it.  Says just look at the speech and look at whether it is inherently designed to sell something.  What Bolger does is ask questions – is the purpose to buy and sell the product,

· SUNY v. Fox- there is inextricably intertwined with regular first amendment speech – it is not necessary to give a speech about tupperwear.  \

· Everyone is struggling for what is the proper test for what is commercial

· Linmark – important governmental interest in Linmark is what – don’t make the town look bad because people are selling houses. Like pike v. Bruce Church – doesn’t live up to the balancing test.

· Lawyer cases – would now all go under the 4 part test in Central Hudson.

· Bates – standard services – divorce for a specific $.  

· Primus – distinction for soliciting clients – Lawyers soliciting business at the country club is ok but not being an ambulance chaser.

· Zauderer – slaps Cohen on the bar.  Possibility that some members of the population might find this offensive is not enough 

· Shapero – protected by the first amendment – targeted solicitation. 6-3 opinion – dissents are O’Connor, Rhenquist and Scalia – O’Connor – is from Arizona – the greatest lawyer in AZ is John Frank – lawyer who represented the AZ – Frank lost that case – O’Connor is a friend of his – as soon as she comes on, she is dissenting in these cases because of Frank.

· Peel – 

· Edenfield v. Fane – like Ohralik  - is there a substantial governmental interest? No – has great language to show a substantial government interest – the burden is on the government  - not shown by speculation and conjecture, there has to be something more.  

· Florida Bar v. Went for It – first time they have put a ban on advertising by lawyers – prohibiting solicitaton by mail for 30 days following accidents.  Using the 4 part test from Central Hudson – 1) is the speech lawful? 2) is there a substantial gov. interest in regulating it?   O’Connor says there is a substantial gov. interest – protection of privacy of victims and upholding the reputation of lawyers.  3) regulation directly advances? Yes 4)  - shows the SC is reconsidering the Bates line of cases. – is this case overbroad?  

· West VA v. Barnett – children must salute the flag – gov. compelled speech

· Can the bar require “advertising from lawyers” to be printed on the envelope.

· Kennedy is usually over on Oconnor’s side but in this opinion he switches –

· Thicker v. Coran – direct mail to those who have been arrested – state says you can’t send this mail for 30 days.  What is the state interest here?    

· Central Hudson is Pike v. Bruce Church, Marbury v Madison – it is HUGE in Commercial speech – also despised – every case asks the court to get rid of central Hudson – right now it is in place – it is NY talking about what can and cannot be placed in the mailings of the utility companies.  Substantial governmental interest is conserving power – Virginia pharmacy – no test - 

Class Notes 7/11/01

· SUNY v. Fox:  what is the substantial and important governmental interest – are there other alternatives – Dean Milk question – is there another alternative other than limiting speech.  What is a Breard alternative?  You only get into someone’s house if you have been asked.  

· Metromedia – split court involves commercial billboards – may present problems with commercial speech and with speech conduct.  

· Cincinnati v. Discovery is a big case – city outlawing racks that have commercial papers.  What is the substantial governmental interest – aesthetics.  Does getting rid of newspaper racks directly advance aesthetics? – Yes.  This case holds that when you treat commercial speech differently from other speech and you refuse to give commercial speech protection 

· Young v. City of Roseville – city has ordinance saying you can fly flags that have national emblems but you can’t fly other flags.  Not valid because you are distinguishing once type of flag from another.

· Annabelle’s Ice Cream v. Gloucester – hawkers and peddlers can’t use sound devices.  Not valid because sound trucks can be used for policitical purposes.  

· Venture v. FCC – federal statute makes it a crime to fax commercial faxes to people without their permission – (Breard statute) – what is the argument going to be if you are representing someone who wants to send commercial faxes – the commercial faxes present the same problem as other faxes – but Court says a Discovery Rationale doesn’t work here.

· Washington v. Heckle – state of Washington law – you cannot send commercial e-mails where you use a third party domain address or disguise the point of origin or use a misleading subject matter line.  Does this violate the commerce clasue?  Yes.  It also fails under Central Hudson because it is misleading speech.

· Posadas de Puerto Rico v. Tourism – Rhenquist uses the 4 part test and says this is good legislation – what the PR legislature has done is reasonable – 

· Edge Broadcasting: see p 1196 – using Central Hudson – White defers to Congressional judgment – 

· After these two cases, you get the idea that the Court is withdrawing Commercial Speech protection when there is advertisment of vice.

· Rubin – federal statute saying you can’t put alcohol content on beer.   Is this commercial speech – Stevens opinion in Rubin – if you are going to say there is an important governmental purpose and something directly advances – government will lose if the purpose is so diluted and it can’t be an effective putpose.

· 44 Liqourmart v. RI – the Marbury v. Madison of Commercial Speech – why was this law passed?  To promote temperance – but really the mom and pop liquor stores not wanting the discount liquor stores stealing their business.   CA v. Laroux is overruled.  Note it is the craziest thing in the world – Kennedy and Ginsburg goes back to Virginia consumers union case – total ban offensive when the state makes an assumption that when truthful information is given you are given high scrutiny review.  Next Stevens opinion is dealing with whether the regulation directly advances – as a judge hearing this case 

· CA v. Laroux – CA statute that prohibits lewd and lascivious dancing in places that sell alcohol.  Is this type of dancing protected by the first amendment?  Rhenquist says that the 21at amendment gives states greater power over things associated with liquour.  

· Spokane case – obscenity – prurient interest to raise lustful thoughts.

· What evidence was presented in Florida Bar – anecdotal evidence and surveys – in 44 Liqourmart, there is no evidence – “more extensive than necessary” – if the state is interested in reducing alcohol consumption – is there any evidence in the recored showing a correlation between price and alcohol consumption – 

· Another part of opinion sys that Posadas is a bad opinion – Rhenquist does nothing to defend himself – there is no dissent in this case.  Doing a number on Fox.  O’Connor uses a straight Central Hudson approach – is Rhenquist backing off from what he said in Posadas?  Yes.  Posadas and Edge Boradcasting are essentially overturned after 44 Liquormart.  Even O’connor’s opinion comes closer to being a Dean Milk opinion than a Fox opinion.

· Greater New Orleans Broadcasting v. US - Federal statute says no advertising for private casinos in states where there are private casino.  State run casinos can advertise and so can casinos run by Indians.  Too many exceptions so cite Rubin.

· Cigarette Co. v. Reiley – Mass. 1st law is that you cannot within 1,000 feet of a school or playground advertise cigarettes, smokeless tobacco or cigars.  Cigartettes were handled on pre-emption (by a federal statute).  So only issue of advertising by smokeless tobacco and cigars – majority opinion talks about briefs in the case that want to overturn Central Hudson.  SC says no – it sticks, so does this statute survive under Central Hudson?  First thing that occurred is that the attorney general of the US conceded that advertising was truthful.  IS there an important governmental interest? Yes save the children.  Does it directly advance?  You need proof – not just speculation.  Can you make the assumption that advertising generates sales?  Yes.  Studies that proposed a federal ban on the sale of cigarettes within 1,000 feet of schools.  Can the state look to this federal research?  Yes – look at Renton who used the studies of federal government regarding nude books.  So it met the advanced prong.  Greater than necessary?  Scalia says it just has to be a reasonable fit – if you take that restriction  - 91% of the area in Mass can’t advertise – is that too broad?  Majority opinion strikes down the 1,000 feet on the basis that it was more extensive than necessary because it prohibited oral communications and all signs regardless of size.  

· Second regulation is this case was that if you are a retail est. selling smokeless tobacco or cigars within 1,000 feet of the school, you cannot have a advertisement below 5 feet.   Struck this down

· Next regulation is that you cannot display unattended tobacco products in a retail establishment – (they try to get kids to steal them to get them hooked) – so whoever is at the cashregister has to be there.  Is this commercial speech or is it conduct? You can have empty cigarettes or a cigar box.  If this is conduct, how will this go.  Get you to O’Brien – what is the O’Brien test. Passed the O’Brien test.  

· Bad Frog Brewing v. US – beer is frog giving the finger – NNYS refused to give Bad Frog a lisence because of the label.  Is it lawful speech? Yes.  Substantial government interest?   Mind corruption.  This is offensive speech – cite Zauderer for this.  More extensive than necessary? Yes.  This didn’t make it.  

· How the gov. restricts speech:

· Simon and Schuster v. Members of NY State Crime Victims Board: 

· Burson v. Freeman (like Maine v. Taylor) – some speech within 100 feet of a  pole is ok.  Compelling governmental interest is protecting the ballot law narrowly tailored. High scrutiny review

· State prohibits exit polling 

· Mills v. Alabama – prohibits editorializing by newspapers on election day.  Unconstitutional – no compelling gov. interest.

· Boos v. Barry – content and viewpoint discrimination will receive different levels of review. O’Connor says it is content discrimination in this case.  Secondary effect – provision in Boos v. Barry prohibits 3 or more persons to congregate in a manner that threatens the security of an embassy.  Constitutional?  Court upheld this provision.  

· Houston v. Hill  - has an ordinance that makes it a misdemeanor to threaten a police officer when on duty.  Hill is head of the homosexual group and his friend is being threatened by police.  Hill asks police to stop and was arrested for violating this ordinance.  Freedom to verbally oppose police action in making an arrest is a characteristic of a fee society that distinguishes it from a free state.  Is there a difference between interrupt and interfere.

· Coulton v. Kentucky – automobile arrest – you can interrupt bu tyou can’t interfere.

· Coats v. Cincinnati – Is there a constitutional right to annoy?  Yes cite Cohen.

· Chicago v. Morales – ordinance defines how gang members look then another provision makes it a misdemeanor and you are with a group that is made up of gang members, it si a misdemeanor to remain in one place with no apparent purpose after a police officer asks you to move.  Constitutional?  What is hanging around with no apparent purpose?  Big thing is that it is a Stevens opinion and he made loitering a fundamental right – why?  History and tradition.

· Nichols v. Chican – Nichols gives the finger to a cop.  Do you have the right to give a cop the finger?  ACLU says you do.  What does Chaplinsky say – he is talking to a cop – fighting words.  Is giving the finger speech? Texas v. Johnson – intent to convey a particularized message and whether the likelihood was great the the message would be understood by those who viewed it.  After Brennan’s opinion in Houston v. Hill – this opinion says that cops deserve respect in the community but in turn they must respect the citizens to question the role of the police and that is found to be the greater right and the guy who gave the finger to the cop got off.

· Mahoney v. Babin – involves the 2nd inauguration of Clinton.  Coaltition obtains a permit to demonstrate outside the White House the night of the inauguration about partial birth abortions.  If no action is taken on a permit application, then the permit is automatically granted but it maintains the right to revoke the permit.  Permit was revoked once it was determined the subject matter of the demonstration.  Held that there is a right to engage in demonstrations and this is unconstititutional

· Hurley v. Irish American Gay, Lesbian and Bisexuals – St. patricks day parade in Boston.  People in charge of parade say they don’t want them.  Suit brought under a discrimination law.  Under state law, the people in charge of the parade had to include the GLB’s because it was a public event.  Case goes to the Supreme Court – what kind of case is this?  1st amendment – West VA v. Barnett – flag salute – compelled speech – is a parade compelled speech – yes because Parades send out messages and Mass is compelling speech.  Holding:   struck down.  Stands for proposition that the state can do away with message when there is a parade.  

· Grossman – Dr. Grossman is in a park and he has a sign that says no nukes.  Police man comes to him and says that he will be under arrest if he continues standing there with his sign under an ordinance that says you can’t demonstrate without permission of a police chief – he gets arrested – and Dr. Grossman brings suit.  Permit requirement – do you need a permit for what dr. grossman was involved in?  what state interest is there when you have a few people hanging around with signs, etc. 

· Lvoell v. Griffin – when you have too much discretion given to the government it will be a violation of the first amendment – 

· Thomas v. Chicago Park District:  application brought to have a demonstration in parks to support the legalization of pot.  IS there a right to demonstrate about this?  Chicago has requirements – you don’t  get a permit if on the last time you applied for a permit you made misrepresentations.  You can’t have a permit if the last time you demonstrated if you damaged property. Requires liability insurance up to $1million – liability insurance designed to insure property that may or may not be destroyed because of a riot. Constitutional? Chicago says that if you are going to have stages, etc. you need to apply 10 days in advance.  If there permit is denied, there is no time period in which I can get the decision reviewed.  Cert grant on this case, so the SC will hear it on the merits next term. On the exam if there is a permit question, you have to say that permit questions are up for grabs.

· Freedman v. Maryland – censorship board – prior restraint on speech – the burden is on the government 

· FW/PBS v. Dallas p 1347 – Dallas requires you get a special lisence if you run a hotel that rents rooms for less than 10 hours.  Constitutional?  Is it violating the right to association?  Is this Renton?  No bad secondary effects?  No constitutional right to shack up in a motel.Case held that an ordinance requiring the licensing of sexually oriented businesses was an unconstitutional prior restraint in violation of Freedman b.c there was no effective limitation on the time within which the licensor’s decision must be mad and the ordinance failed to provide an avenue for a prompt judicial review. 

· Kunz – p 1090

· US v. O’Brien –  

· Street says you can say bad words to a flag and get away with it.  

· Texas v. Johnson – statute is on the bottom of p.1222 – what is wrong with the statute?  

· US v. O’Brien – 

· Lizzie Grubman – can she be guilty of fighting words – the test is did she direct it at one person.  

· Texas v. Johnson – cites the Schact case where the SC invalidated a federal statute permitting and actor portraying a member of one of our armed forces to wear the uniform of that armed force if that portrayal does not tend to discredit that armed force.  

· American Booksellers v. Hudnut:  ordinance in Indiana that you can’t have material that is sexually explicit that shows the subordination of women – women as sexual tools – what kind of speech is this?  Same type of speech as Meinkampf – we are going to give you speech to show you why you should hate the Jews, etc.  

· Dissent in Johnson is the same as the dissent in Carey Population – says there should be a flag exception to the first amendment – Stevens off his rocker at the bottom of 1247, he is talking about spraypainting the Washington monument not applicable at all – 

· After TX v. Johnson, there were all types of proposals for constitutional amendments having to do with burning the flag.  Since the constitution has been approved there have been 10, 679 proposals for constitutional amendments.  

· Barnes v. Glen Theatre: anti nudity ordinance to go after the Kitty Kat Lounge – should be no distinction between nude dancing at Lincoln Center and not art at Kitty Kat Lounge.
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· Chicago court case: Muir v. Minnesota – US SC decision saying that prior restraint will not be tolerated under the US Constitution.

· Nude Dancing:  Barnes v. Glen Theatre:  is a nude dancer at the Kitty Kat Lounge sending a message – sale of protected speech is protected speech.  Is going to a movie theatre in NYC commercial speech?  Berry v. NYC – NY ordinance that says if you sell non-food items in NYC, you have to get a lisence.  Is there a constitutional problem with that ordinance?  Is there a 1st amendment right to sell non food items in NYC.  Selling books on the street of NY, do you have to get a lisence? Books are protected by the first amendment. – sale of protected speech is protected speech. – NY wants sidewalk artists to get lisences. Valid?  Is art speech – yes it is.  What can NY do to regulate the sale of art? Time, place and manner regulation as in Cox v. NH.  What is the test for speech in Renton – secondary effects of obscene speech.  

· In Barnes, Rhenquist uses morality as the governmental interest and relies on O’Brien.  What is the better speech – nude dancing at the Kitty Kat Lounge or a Klan meeting at the Kitty Kat Lounge – morality – what is the problem with this?  Can you cite the lisence cases – Even Rhenquist admits that nude dancing is on the outer perimeter of first amendment protection.  Is there a morality issue when 100 people lay around naked getting their picture taken by a photographer on the streets.   Scalia in his dissent says there should be no review, citing Employment Division v. Smith – law is prohibiting the use of controlled substances and they are trying to apply the law to an American Indian but he needs to smoke pot to practice his religion.  Holding in the case is that general laws of general applicability, it gets low scrutiny review even though it impedes the ability to practice a fundamental right (religion).

· Cantwell – Jehova’s witness with record player was a high scrutiny review case.  Free speech and free exercise case.

· Prince v. MA. – Jehova’s Witness child selling papers.  Said they were using high scrutiny review

· Wisconsin v. Yoder – law stay in school until you are 16 or in the 8th grade.  Amish argue that compulsory attendance laws should not apply.  Pierce and free exercise of religious rights – argue that if you compel children to goto school after 16, you will destroy our religion.  Amish won – high scrutiny review case.  Scalia cites all these in Emp. Div. V. Smith – but he distinguishes because in all these different opinions, there were other fundamental rights at stake.  So if only the impingment on religious practice=low scrutiny review.

· Souter – talks about secondary effects and talks about prostitution – says if you put on pasties and g-strings you will have less prostitution.  

· White’s dissent says this case involves consenting adults.  

· What are the direct effect of patrons viewing nude dancing – good speech or bad speech at the Kitty Kat Lounge – is this a way that women are being controlled in our society.  In the dancers own way, is she an artist – what type of message is she sending – 

· Borck Borcette v. Arcades – lust is protected form of speech. Not all lust causes bad things. 

· Barnes is a 3 – 2- 4 opinion.

· Erie v. Pabst AM – same exact ordinance that was in play in Barnes – up to the Pennsylvania Supreme Court said that Barnes was a tragic opinion b/c it didn’t make sense – said they liked White’s dissent  - SC grants cert.  O’Connor, Rhenquist, Kennedy and Breyer – cites Renton and cites Young saying that even though there aren’t any studies to show adverse effects, you can rely on studies of other people.  This case will have an impact on Alameina Books case.  4 votes saying there are adverse secondary effects under Renton.

· Scalia’s opinion says morality – any time you want to regulate morality it is ok.  Scalia says that his position on the SC is to keep things as they are.  

· 3 Dissents – Souter apologizes for opinion in Barnes – taking back that opinion – then he says that commercial speech gets low-mid level review – nothing in the record in Pabst AM – if you say no nude dancing and you require women to wear pastiese – you should be able to show less prostitution and crime. In Edenfield, if you are overriding commercial speech, you need smeothing more than speculation and conjecture.  Says this case is analogous, you need something more than speculation to show that the secondary effects would occur.

· Stevens says this is the first time the SC has under the constitutiaon authorizaed the total suppression of speech on the basis of secondary effects. – says the majority approach has grave implications.  Here they are using secondary effects to totally prohibit speech.  Barnes has been overruled and now we have Pabst AM.

· Same effect as Barnes but different test now – so not overruled, but modified.

· Nude people on the lawn – do I have the right to walk around nude in Times Square?  Difference between person walking around naked for no reason – or naked people walking around to have their pictures taken.  Why are Mapelthorpe’s photographs protected speech.  How do you determine if it is obsence: use three part test in Miller – do the pictures have artistic value – who makes that determination – the jury.

· Jacobs v. GA – Georgia jury found the movie Carnal Knowledge obscene – they were given a Miller instruction and the GA SC affirmed.  The US SC overruled 9-0.

· Is there any problem with the fact that when the photographer was taking these pictures for art’s sake – difference between posing the people nude at noon – out of sight or in Times Square.

· Turnick v. Safire – NY Courts said that taking the pictures at 6 in the morning was fine.  

· Early Public Forum Cases – MASS of Davis

· Hague v. CIO – very important case – streets, sidewalks they belong to the citizens – not the gov. 

· Any time a permit requirement is in place if the power given is borad discretion given to the state as to when speech can occur, the discretion will be unconstitutional under Lowell.

· Saia (cite Kovaks – can’t use a loudspeaker is it is going to cause loud and raucous noise – problem that loud and rauscous is too vague – but upheld. Kovacks stands for the proposition that the SC doesn’t like loud speakers) –

· Stuab v. Baxley – solicitiation under Staub is protected first amendment activity

· Hines – charitable solicitation is protected but what is charity is vague.  

· Collander v. Lawson – CA law says when approached, you have to give credible and reliable in formation to a police officer, he has the power to ask you for reliable information as to who you are.  4th amendment gives you the right not to have to give your name to the cops.  O’Connor wrote this opinion saying that the law was vaugue.

· Macdonald v. Safire – NYC – no permit for demonstration where it is reasonably believed that disorderly conduct will occur – do I have a right to tend to disturb the peace – is the ordinance constitutional?  No – because what is “tending to disturb the peace?”  vague – 

· Bledsoe v. Jackon Beach Florida – Marijuana demonstration – cannot have a demonstration unless the demonstration is designed to promote family values or promote image.

· Cox v. NH – big case under the police power states and municipalities have the reserve right to regulate time, place and manner of speech.  $300 charge to have a demonstration (Forsyth had the cost going up depending on the contrent of the speech and that is unconstitutional).

· Murdoch v. PA – flat charge and SC holds that flat fees for speech are unconstitutional – are interpreting that part of Cox that allows fees that are miminal in nature and associated with administrative costs in a skeptical manner.

· If I charge a fee to the Klan and the Girl Scouts are going to have a parade, you must charge the Girl Scouts – you have to uniformly apply.

· Cox v. Lousiana – do not have the right to impede or impair people on the sidewalk – and that is why he was arrested but conviction was overturned because it was not uniformly applied.  

· Lakewood is another newspaper case – goes with Discovery network that newspaper racks are protected by the first amendment – another case under Lovell – which stands for the proposition that you cannot give unbridled discretion to public officials to regulate speech.

· Sparrow v. NYC – newspaper stands on the sidewalks – city of NY has liscensing for stands on sidewalks and a suit brought is saying that under Lovell it is invalid – SC decisions relate to newpaper racks, now the question is are these big newpaper places on the sidewalk afforded the same protection as nespaper racks.  7th Circuit case said no.  Sparrow says yes  - they were going to give first amendment protection to these stands. 

· Schneider – You cannot deny a place to speak because there is someplace better to speak – the interest of a city denying leafleting is the control of litter.  High scrutiny review – Dean Milk – you can’t put a total ban on leafleting.  

· Martin v., City of Struthers – put this with Breard v. City of Alexandria – unconstitutional for the city to violate a right to receive information.  

· Tilman v. Distribution Systems – can the city pass an ordinance prohibiting leaving newpapers and leaflets on people’s doorsteps.  Homeowner gives Breard notice. Homeowner sues for damages – NY court says you can bring suit for damages because Breard notice was given.

· Crams v. city of Arkansas – no leaving leaflets on the windshields of cars.  Court says law is not ok – leave a sign on your windshield saying you don’t want the leaflets.

· Ladue v. Gilleo – very wealthy suburb in Missouri – no signs in front yards but this woman has an 8 ½ x 11 sign in her front yard – not allowed why – makes us look bad – Coors brewing said no alcohol on lable = too many exceptions showing you don’t have a fundamental interest, so unconstitutional – same in this case – too many exceptions – too much speech is banned here, so unconstitutional.  City attorney for Ladue – says a good alternative would be to have people use bumper stickers and park their cars in the front yard.  This is a new Stevens in this opinion, different views than he had in Pacifica.  

· Housing Works v. Safir – mayor prohibits demonstrations on the steps of city hall.  Constitutional?  Exceptions if the city is sponsoring the event – is that Ladue?  Is that a Cox v. Lousiana exception?

· Canova v. Mamakiting – pissed at next door neighbor – puts a sign in yard that threatens neighbor’s dog.  Files for permit to put up these signs in his yard 0 town denies the permit – Can the town say signs not allowed – the plaintiff will win.

· Part of argument in Ladue is that it wil make the town look bad – governmnent dosen’t do everything – including keeping property values up, so not valid.

· You can only keep campaign signs up for 10 days after the election.  Constitutional?  What do Carey, mosley and RAV hold – law is content based discrimination gets high scrutiny review.  Content based discriminations go out.  

· City ordinance says you can have permanent signs to advertise commercial business – but you have to have a permit to put a political sign in your yard.  Like Discovery Network.

· Hefron is a weird case – Trying to keep Hari Krishna’s in their booth.  Not content based – can’t get out if you are going to distribute literature – throws in a wickard v. Filburn cumulative effect argument – disjointed opinion – very obtuse opinion – question – is the Miunnesota state fair a Hauges forum (street, sidealk or state park).

· CCMV – note citing O’Brien says that it is nothing more than a time, place and manner restriction – you can always move speech – not Schnieider where you are denying speech with a flat ban. – 

· Martin Luther King Group v. City of Chicago – group wants to march in white newspapers – city of Chicago said no, too much trouble – not a legitimate police power interest here. 

· KKK v. District of Columbia – holding is if you are restricting speech, you have a burden of proof of showing without a reasonable doubt that you cannot fulfill your police duties.

· Capital Right Area Right to Life v. Franfort – pumpkin festival in KY. Anti abortion group has a booth at the festival where they are handing out plastic fetuses in baskets.  For the next year, you cannot have any first amendment activity that is constroversial at the Great Pumpkin festival.  Constitutional?  Too vague – is this content based discrimination?  City says no it is not because it is prohibiting pro life and anti abortion people in.  SC said not content based because it is applied uniformly- but O’connor says it is content based because the city is silencing speech altogether on this subject – there is no viewpoint discrimination but it is content based.  

· City v. Vincent – why did the citizens pass the ordinance in this case – prohibiting signs on public property – unreasonable – city of LA interested in aesthetics?   Cheap way to campaign, so this is the city officials protecting their own interests and SC affirmed the ordinance saying it is a reasonable time, place and manner restriction.  Discovery Network argument – ban should apply to signs on private property too.  

· CCMV – time, place and manner or speech conduct – substantial gov. interest is that the activity is unrelated to speech – important to have people sleeping there so that he could keep the people there – White 

· Ward – 2nd circuit is lower court – assumed that sound systems or bands in Central Park are speech conduct.  City’s interest here is you are going to limit the noise level of music groups using sound systems in CP.  Substantial governmental interest is people who live near the park and the sound going into their places.  Using Cental Hudson, is this interest unrelated to speech, is it borader than necessary and are their other alternatives – 2nd circuit said there ar ehundreds of other alternatives.  Like Fox – not other alternatives, just as long as it is reasonable.  In this opinion diluting the 4th prong of Hudson test – giving municipalities more power to regulate speech – 

· Frisby v. Schultz – targeted picketing where the 1st amendment activity going on outside the home is targeted at those inside the home  - court sustained a lat ban non this focused picketing – she is balancing the right to privacy in the home v. right to picket.  Targeted picketing in front of the home can be restricted by municipalities

· Organiziation for Better Austin v. Keefe – on the corner near guys house peole are piketing about the guys racism.  SC says you can picket near, jutst not in fromnt of.

· Homer v. Lincoln NE – Lincoln NE Sunday mornings outside Westminister Presbyterian Church – right to life group protesting Abortion doctor who is also a church deacon - members of congregation have said they have suffered emotional distress when going to church – children upset that right to lifers shoved pictures of aborted babies in their faces.  City Council of Lincoln NE enacts an ordinance proibiting picketing an hour before service and two hours afterwards and they have to picket in a parking lot 75 yards away.  There is an interest in having people worship in peace.  People are getting upset going to church – is this a butler case where we are ratcheting down for children and what is acceptable for them.  What type of speech is bloody fetus – this is Cohen speech  - SC said the ordinance is not right here and they refused to expand Frisby to churches.  

· Hill v. CO – within 100 feet of an abortion clinic – you cannot knowingly approach someone within 8 feet of you without that persons consent – is this time, place and manner – Schneider is moving speech around for no reason.  Time place and manner is moving speech around under the police power.  Interest is images observable to people in the clinic – just close the blinds – also the problem with the the sound inside the clinic from the chanting – 

· Witchita Kansas – law firm that is also a religious group who are vehementely homophobic and they picket with signs at funerals that say “good riddance fags.”  City passes an ordinance that says no picketing at funerals – This is like Skokie (Nazis going into a Jewish neighborhood) – that funeral thing hasn’t gone under litigation.  
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· Christ’s Brides ministries – wants to put a sign in a bus (think Lehman) “Women who choose abortion suffer more and deadlier breast cancer.”  Bus says no sign. Regulation for this bus company says no obscene, vulgar signs.  The reason they don’t want the sign because what they say is not true.  This is the first time they treid to pull a sign and Lehman distinguished (regulations in Lehman were always in place…they never let that kind of speech onto the bus.

· Aids Action Committee v. Massachusettes Transportation – no messages inside that contain graphic material.  Picture taken from the floor for the ad for Basic Instinct.  They hadn’t regulated other sex ads.  Even though it was a limited public forum, this was viewpoint discrimination.

· Lewis v. Wilson – wants to put “Aryan” on his liscence plate.  Who wins?  Lisnece plate is what type of forum – limited, non-public forum.  Viewpoint discrimination is going on.  So he gets his lisence plate.

· Hopper v. City of Pasco – Pasco has a new city hall, empty space on walls – decide to use it as a art gallery.  Local artist puts up pictures of naked silouhettes.  Cityhall throws out the artist.  Artist sues.  What type of forum?  City gov. asked that the paintings that go up should not cause controversy.   There were directions to limit the forum, and they didn’t do it.  Turns into a limited public forum.  Can’t have viewpoint discrimination.  

I. FREEDOM OF EXPRESSION 


1.GENERALLY: text of 1st amendment reads: “Congress shall make no law    abridging the freedom of speech…”

a.  When government is attempting to regulation speech or expression, ask if the regulation is content neutral or content based.  If content based = strict scrutiny.  If content neutral = much less stringent scrutiny and will most likely be upheld.


i. Regulation is content based when the government is aiming at its communicative impact (fears how people will respond to the particular speech)

ii. When city wishes to ban leaflet distribution to prevent littering, the ban is content neutral

iii. Motive counts for everything – in deciding whether speech is content based or content neutral, they will look at the motivation behind the legislature – if the Court believes the legislature intended to discriminate on the basis of content, then provision struck down.

b. Once regulation is deemed “content based” must look at speech to see if it deserves first amendment protection.  

i. Unprotected: still must be regulated in a content neutral way

· Obscenity

· Fraudulent misrepresentation

· Defamation

· Advocacy of imminent lawless behavior

· Fighting words

ii. Protected: Any government ban or restriction on protected speech based on its content will be presumed unconstitutional.  Regulation will only be sustained if:


1. there is a compelling governmental intererst

2. the regulation is necessary (drawn as narrowly as possible.

c. Analyzing Content Neutral Regulations: Mid level review - 3 part test:


i. there is a significant governmental interest

ii. the regulation is narrowly tailored – if there is a somewhat less restrictive way to accomplish the same result, the government must use that less intrusive way. 

iii. Alternative Channels – the state must leave open alternative channels for communicating the information.

d. Overbroad – vagueness – 

i. A statute is overbroad if it bans speech which would constitutionally be forbidden but also bans speech which is protected by the First Amendment (will let the litigant prevail if he can show that the statute would violate the first amendment rights of those not now before the court).

ii.A statute is unconstitutionally vague if the conduct forbidden by it is so unclearly defined that a reasonable person would have to guess at its meaning. 

2. ADVOCACY OF ILLEGAL CONDUCT:  the government can ban speech that advocates crime or the use of force if it shows that two requirements are met:

a. intent: advocacy must be intended to incite imminent lawless action.

b. Likelihood: advocacy must be likely to incite or produce imminent lawless action.

3. TIME, PLACE and MANNER REGULATIONS:   assuming public forum, three part test:


a. regulation must be content neutral (gov. may really trying to regulated content under the guise of time, place and manner).


b. Narrowly tailored for a significant governmental intererst.


c. Alternative Channels 

i. This applies to conduct as well as to speech – a state can never defend on the grounds that “we’re not regulating speech, we’re just regulating conduct.

a. Licensing: be skeptical where the government attempts to require a license or permit before expressive conduct takes place

i. any permit scheme must be applied in a content neutral way

ii. Must set forth the grounds for denying a permit narrowly and specifically, so that the discretion of local officials will be curtailed.

iii. Reasonable means of mainting order – will be upheld only if it is reasonable.

a. Right to be left alone: People have no right to be left alone and the gov. cannot regulate broadly to protect that right.  The government has ruled that it is up to the unwilling listener to avoid the undesired expression. 

i. If the audience is captive (unable to avert their eyes and ears, this makes it more likely that a fair degree of centent-neutral regulation will be allowed).

ii. A speakers right to canvass, (to go around ringing doorbells) receives substantial protection. Only once a homeowner makes it clear that he doesn’t want to be spoken to does the speaker have to honor that request.

a. Offensive speech: is protected by the first amendment, unless 1) the audience is captive and 2) the language is obscene (lewd and without socially redeeming value). 

b. Government efforts to regulate hate speech will usually be struck down because they are generally content based (unless a government is banning all hate speech, which it can do – but cannot regulate hate speech that is directed at minorities, etc.



3. PUBLIC FORUM v. NON-PUBLIC FORUM: 




a. Rules:


i. Content based: if a regulation is content based, always strict scrutiny, whether or not it is in a public forum

ii. If a regulation is neutral, than the existence of a public forum makes a difference. 

1. Non public forum – merely has to be rationally related to some legitimate governmental objective, as long as equally effective alternative channels for the expressions are available.

2. Public Forum – Regulation has to be narrowly drawn to achieve a significant gov. interest.




b. Public Forums are: (Hague v. CIO)





i.  Traditional Public Forums






1. streets,






2. Sidewalks






3. Parks

ii. Designated Public Forums: places that the government has decided to open up to a broad range of expressive conduct.  Same rules as public forums except that the gov can change its mind, making the designated public forum a non public forum






1. places where government meetings take place

2. places that the government has decided may be used by a broad range of people or groups.

c. Non Public Forums – even though non public forums only get mere rationality review, the government cannot regulate based on viewpoint –Krishna v. Lee






1. airport terminals






2. military bases






3. courthouses






4. school classrooms






5. governmental office buildings.

Content Based v. Content Neutral Cases:

· Police Department v. Mosely (1972) -  Court invalidated a Chicago ordinance which barred picketing within 150 feet of a school while the school was in session, but exempted “peaceful picketing of any school involved in a labor dispute.” Held that the problem with the statute was that it described the permissible picketing in terms of subject matter.

· Carey v. Brown (1980) -  found another picketing regulation unconstitutional under Mosely.  Statute barred picketing outside residences or dwellings but exempted the peaceful picketing of a place of employment involved in a labor dispute – held indistinguishable from Mosely.

· Simon and Schuster v. Members of NY State Crime Victims Board (1991) -  challenge to NY son of sam law which said criminals could not profit from their crimes by writing tell all books.  Any profits would be in excrow to stiafy any debts incurred through civil litigation from vitims families.  Court invalidated statute (applied strict scrutiny)  because it plainly imposes a financial disincentive only on speech of a particular content.  Also found the law overinclusive because it would sweep in books like the memoir of Malcom X. 

· Burson v. Freeman (1992) – Court upheld a state law prohibiting the solicitation of votes and the display of political signs within 100 feet of the entrance to a polling place.  State’s interest is to protect the right of the citizens to vote freely without coercion.  Court held that history shows that some restricted zone around the polling places is necessary to protect that fundamental right.  (right to vote was being impinged upon by the right to free speech and the Court balanced these 2 rights).  Dissenters said this law would keep poor candidates from winning since this may have been their only opportunity to campaign and the law could not survive strict scrutiny

· Boos v. Barry (1988) – Court struck down a provision of DC Code prohibiting display within 500 feet of a foreign embassy any sign that would offend a foreign diplomat.  Provision while not found to be viewpoint based was found to be content based (because an entire category of speech – displays critical of foreign governments – was banned).  Subject to exacting scrutiny because it was not narrowly tailored to any interest.  O’Connor distinguished from Renton because that zoning ordinance was aimed at secondary effects (crime v. the viewers reaction).

· US v. O’Brien (1968) – FACTS: O’Brien was convicted of a violation of a federal statute after he publicly burned his draft during a demonstration against the compulsory draft.  ISSUE:  May the government incidentally limit 1st amendment rights where it seeks to regulate the nonspeech aspect of conduct composed of both speech and nonspeech elements, where that regulation is supported by a vital governmental interest?  HOLDING: Yes. It must be determined whether the attempted regulation of the nonspeech element also impermissibly inhibits the speech aspect.  Government regulation can be justified where: (4 part test):
1.  it is within the power of the Government

2. if it furthers an important or substantial governmental interest

3. if the governmental interest is unrelated to the suprression of free expression

4. if the incidental restriction on an alleged First Amendment freedoms is no greater than is essential to the furtherance of that interest.

Statute deemed necessary to carry out the important governmental objective of a smooth functioning of the draft (found that having possession of one’s draft card furthered that interest) and no reasonable alternative is available– so satisfied the four part test.

· Street v. New York (1969) -  Court overturned a conviction under a New York law that made it a crime to deface the flag.  Street had burned a flag on a NY street corner after hearing that civil rights activist was shot.  Court did not address question of whether it was constitutional to burn a flag but said that “public expression of ideas may not be prohibited merely because the ideas are offensive to some of their hearers.”

· Smith v. Goguen (1974) – reversed an appellee’s conviction under a Mass. Law making it a crime to deface flag (he had a flag sewn on the seat of trousers).  Majority invalidated on the ground of vagueness – statute failed to draw a reasonable line between the kinds of treatment of the flag that are criminal and those that are not.  

· Spence v. Washington (1974) -  Court overturned a conviction unde a Washington statute that made it a cime to attach a word, figure, etc to a flag.  Spence displayed flag outside his window with a peace symbol on it.   While gov. intererst in preserving the flag as a symbo of national unity is valid, the Court found there was little danger that anyone would think that Spence’s treatment of the flag represented the gov’s views.

· Texas v. Johnson (1989) – FACTS: Johnson, who burned a flag in political protest, was convicted under a Texas law for desecrating a venerated object.  ISSUE: May burning the US flag as a means of political protest be criminalized?  HOLDING: No.  While first amendment only makes reference to speech, conduct is also protected by the first amendment.  Gov’t interest of keeping the peace is not a good enough reason and its second interest in preserving the flag may not be regulated.  Gov. can promote respect for the flag but cannot require it.  Dissent by Rhenquist states that the flag deserves special protection.

Nude Dancing:

· Barnes v. Glen Theatres (1991) -  owners of adult establishments brought suit claiming that an Indian statute stating that it was a crime to appear in public naked and that women in dance clubs had to wear pasties and G-strings.  SC upheld this statute saying that this type of expression was marginally in the outer perimeters of the 1st amendment.  Sais the statute was content neutral and had only an incidental effect on expression.  Applied 4 part O’Brien test and found that the gov. interest in promoting social order and public morality was well served and was within the police power of the states.  Public nudity has long been an offense at common law (relied on tradition (fundamental rights in due process).

Public Forum:
· Hague v. CIO (1939) -  relied on Lovell (invalidated a conviction for leafleting without a license from the city manager  on the ground that it gave too much discretion to the city manager) and held that title to the streets and parks belongs to the citizens and the right to use them for communication is one of the privileges and immunities of the citizens.

· Saia v. New York (1948) – invalidated a Lockport NY ordinance prohibiting the use of amplification devices without the permission of the police chief.  Unconstitutional on its face because it had standardless restraints on speech – too loud not a good reason. 

· Cox v. NH (1941) – a unanimous court affirmed the convictions of several jehovahs witnesses for violating a state law prohibiting a parade or procession upon a public street without first obtaining a permit from local authorities – right of city to regulate in order to ensure safety of citizenry is a valid state interest.  Seen as a time, place, manner restriction that would prevent overlap and confusion surrounding parades.  

· Schneider v. State (1939) –  court invalidated 

4 different NJ ordinance’s forbidding distribution of leaflets.  The cities’ central defense was that flat bans were necessary to prevent littering.  “purpose of keeping street’s clean is insufficient to justify an ordinance which prohibits a person from handing literature to one willing to receive it.  Court said streets were a public forum however did acknowledge that preventing littering was a valid gov. interest.

· Kovacs v. Cooper (1949) – upheld a Trenton ordinance designed to regulate loudspeakers.  Kovacs was convicted of using a soundtruck in the street.  Court found a total ban on soundtrucks would be unconstitutional but this was not a total ban because it only regulated loud and raucous noises (problem: define).  Balanced Kovacs right with the need to be free from noise in one’s home.
· City of Ladue v. Gilleo (1994) – Court invalidated an ordinance of the City of Ladue that banned the posting of most signs in order to minize visual clutter (but the ordinance listed 10 exceptions) – Court held the exceptions made it content based.  Even if the bans were content neutral, the ordinance would have been prohibiting too much speech.  
· Cox v. Louisiana (1965) – Court overturned Cox’s conviction under a Louisiana law prohibiting the obstruction of “the free, convenient and normal use of any public sidewalk, street, or other passageway – this is a valid state interest, but it was unfairly applied – certain parades are allowed.  
· Heffron v. ISKCON (1981) – Court upheld as a permissible time, place manner restriction a Minnesota law that prohibited the sale or distribution of any merchandise and written paraphernalia, except from booths at the fair.  ISKCON said it curtailed their religious expression since members were encouraged to go into crowds to distribute literature.  White found the statute content neutral because it applied across the board to anyone wanting to sell outside a booth and found the state’s interest in protecting safety and convenience of persons using a public forum was a valid gov. objective.  
· Members of City Council v. Taxpayers for Vincent (1984) – FACTS: A Los Angeles Municipal Code prohibited the posting of signs on public property and supporters of Vincent, a political candidate challenged the removal of their signs from public utility poles.  ISSUE: Is it an unconstitutional infringement of speech to prevent political messages from being posted on public property?  HOLDING: No.  So long as the state’s interest is sufficiently substantial to justify the effect of the ordinance, and the effect is no greater than necessary, the state may restrict the posting of message on public property – substantial interest is in reducing visual blight and there are other alternative for the political advertising.  NOTE: Strange opinion – political speech in a public forum should get high level scrutiny and instead it only got mid – low level.  Bizarre exception for aesthetics purposes.
· Clark v. CCNV (1984) -  Community for Creative non violence contended that the application of a National Park Service regulation prohibiting camping in certain parks to its demonstration in protest of the plight of the homeless was a violation of their freedom of speech.  ISSUE: May speech be subjected to reasonable time, place, manner restrictions?  HOLDING: Yes.  Assumes sleeping is within the context of this speech ( expressive conduct) – the ban on sleeping was a manner restricion, having nothing to do with content.  Concur: Burger – sleeping in conduct, not speech and therefore is not within the 1st amendment (???).  Dissent: Marshall – this was not just conduct, it was symbolic expression and should have been allowed.
· Frisby v. Schultz (

