CONTRACTS

I. Course Overview

A. Formation (fall semester)

1. If signed document, don’t discuss O+A ( whether K enforceable (Defenses) and whether K breached

2. If no signed document, maybe PE

3. Letters of Agreement (this semester, some letter agreement basis for conclusion that K formed, e.g. Toyota)

4. Not SoF or BoF

B. The Meaning of the Agreement: Terms and Interpretation

1. Implied Terms

a. Best Efforts

b. Reasonable Notice for Termination

2. Obligation of Good Faith

a. Only arises with K - only for enforcement/performance of K 

(1) No implied obligation to NEGOTIATE in Gd F

(2) Can have EXPRESS agreement to negotiate in Gd F but not all courts will enforce (some do – Agreement to Agree)

b. 2 definitions - UCC

(1) Subjective: Honest in Fact

(2) Objective: Compliance with reasonable commercial standards (only for merchants but concept applicable to commercial actors)

c. Uses

(1) Imply a term

(2) Interpret a term (e.g. requirements)

(3) Police against opportunistic behavior and unreasonable commercial conduct

d. Courts divided on whether party can breach obligation of Gd F if objectionable performance literally complies with some express K entitlement (e.g. Lender Liability)

e. Situations where Obligation of Gd F often found

(1) Requirements/Output K

(2) K w/ Satisfaction Clause

(3) Lender Liability

(4) [Employment Ks]

Parole Evidence

3. 3 different sources of law, all still in use: CL, R(2) and UCC

a. Only applies to agreements reached before or at same time as primary writing

b. PER doesn’t preclude oral agreements after writing (e.g. modifications)

4. CL strictest

a. No Supplemental and no Contradictory unless writing on its face was not even final as to what’s set forth

(1) Merger Clause conclusive evidence that writing = final and complete statement of parties’ intent

(2) Won’t look beyond 4 Corners for parties’ intent

b. Explanatory – can admit only if writing ambiguous on its face (capable of two/more reasonable interpretations ( Look at 4 Corners

c. Exceptions

(1) COLLATERAL AGREEMENT – separate and distinct K, supported by separate consideration and concerning different subject matter

(2) K subject to ORAL CONDITION PRECEDENT (parties understood formation triggered or not by subsequent event)

(3) Entitlement to equitable remedy/reformation – applies to defense of Mistake re contents of writing

(4) Fraud, Incapacity, Mistake, Illegality

(a) Fraud limited to where wouldn’t have induced K (includes material misrepresentation – modern development)

(b) Some courts limited Fraud Exception to Fraud in the Execution (what contents of writing were)

(c) Other courts (e.g. Sherrodd) limited to instances where allegedly fraudulent remark does not contradict writing (Duty to Read)

5. R(2)

a. Complete v. Partial Integration

(1) No Contradictory unless not integrated (not even final as to what’s there)

(2) No Supplemental if Complete Integration – can admit if parties intended writing to be final as to what’s there but not complete statement of agreement

(3) Explanatory admissible any time

b. Merger Clause not conclusive – look at all evidence and writing to determine whether CI

c. Same CL exceptions but Collateral Agreement Exception more broad

(1) Admissible if mention of collateral agreement might naturally have been omitted under the circumstances

6. UCC

a. Contradictory and Supplemental – same as R(2)

b. Explanatory – literally seems to preclude where parties intended CI but courts have not construed so literally (odd if narrower than R(2))

c. Same CL exceptions except Collateral Agreement – allows more expansive proof than R(2)

(1) Unless, if agreed upon, most certainly would have been included in primary writing

d. Conduct of parties and third parties (TU, CoDealing, CoPerf) – discussed as if parole evidence

(1) Supplemental and Explanatory always admissible under UCC

(2) Contradictory – courts divided

(a) Some courts – always admissible

(b) Admissible unless writing is a final statement of the agreement between the parties

(c) Most courts (Nanakuli): Admissible unless can’t be reasonably construed as consistent with writing – courts stretch “consistent”

Defenses

7. Formation Defenses

a. Minority

(1) Minors don’t have capacity to K, except can K to buy necessaries (food, shelter)

(2) Courts divided re whether Ks by married minors can be enforced and whether minors can release liability

(3) Ks entered into by minors voidable regardless of Seller’s knowledge of age or Seller’s reliance UNLESS minor acted tortiously or minor willfully destroyed subject matter of K

(4) Minors can ratify K shortly after reach age of majority – no consideration problem with ratification

(5) Only interesting Q: Whether disaffirming minor liable in Restitution?

(a) CL: NO

(b) Some Mod: Permit Seller to recover in Restitution unless Seller didn’t act in Gd F (K substantively unfair) or Seller had reason to know minor/buyer was underage

b. Mental Incapacity

(1) No capacity to K – hard to tell

(2) CL: Cognitive Test – Whether lacks ability to understand nature of transaction, terms of K, or consequences of K (tough test – out of touch with reality)

(3) R(2): Volitional Test – broader – Whether unable to K in a reasonable manner? Compulsive behavior, K signed in denial

(4) Voidable except for necessities

(5) Can ratify after mental illness clears

(6) Unlike minority, Courts universally require Restitution by avoiding party unless other party didn’t act in Gd F (substantive terms of K) or had reason to know of mental illness (whether apparent)

c. Duress – 3 Elements

(1) Wrongful threat 

(a) Need not be illegal or tortious (wrongful if it is)

(b) Threat of breach of K (economic duress) wrongful if threat-maker has no Gd F belief is relieved of performance obligation

(2) Lack of reasonable alternatives (~ V has inadequate remedy at law)

(a) Courts divided re whether Wrongdoer must have created dilemma for V

(3) (1) and (2) must INDUCE making of K (subjective test)

d. Undue Influence

(1) CL only available where breach of confidential/fiduciary relationship

(2) Modern expanded somewhat

(3) Block-Lieb’s Elements (2)

(a) Undue susceptibility to pressure

(i) V’s predisposition – could be confidential/fiduciary relationship, could be mental or or physical incapacity

(b) Excessive Pressure ( Odorizzi factors (7)

(i) Inappropriate or unusual time

(ii) Inappropriate or unusual place

(iii) Insistence business be finished at once

(iv) Extreme insistence on untoward consequences of delay

(v) Multiple persuaders

(vi) Absence of 3rd party advisor

(vii) Insistence no time to consult 3rd party

e. Misrepresentation

(1) For K, no scienter requirement if it was material (Tort of Misrepresentation – with scienter, on purpose)

(2) Remedy: If plead Mistake, seek Rescission ( limits to Restit. Recovery (Tort: Benefit of the Bargain or Return to position was in before tort +punitive damages)

(3) § 164 – Elements (3)

(a) Manifestation of assent induced by

(b) Fraudulent / Material Misrepresentation of fact (untruth)

(c) Upon which V was justified in relying

(4) Opinion

(a) CL presumed lack of inducement or reasonable reliance if Opinion

(b) Mod: in some limited circumstances, Opinion is actionable as misrepresentation of fact – case-specific re V or party making actionable opinion (§ 169, 170)

f. Non-Disclosure

(1) CL: No duty to disclose

(2) Modern: Some limited circumstances treat non-disclosure as misrepresentation

(a) Obligation of disclosure limited to KNOWN FACTS (other party may argue should have known)

(b) Willing to impose for Sale of residential property

(c) § 161 – a, b, c, d – B is broadest but limits

(3) Commentators influential re alternate standards

(a) Keeton factors

(b) Kronman

(4) Two instances where DISCLAIMER in K might preclude claim for Misrepresentation or Non-disclosure

(a) Very specific disclaimer, mostly for Tort

(b) Innocent Misrepresentation (material, not on purpose) – only in K ( Courts divided whether disclaimer effective

(5) Fiduciaries – easiest to show Undue Influence, held to higher standard, § 173
(a) Duty to disclose material fact – ALWAYS

(b) Transaction must be fully explained: legal and practical effects of transaction

(c) Transaction itself must be on fair terms

g. Unconscionability

(1) Two prong Test – Williams = Predominant Standard, courts apply Sliding Scale

(a) Procedural: Lack of meaningful choice or defect in bargaining process at time K entered into

(b) Substantive: Commercially unreasonable and unfair terms

(i) Many courts won’t find unless NO commercial purpose for term

(ii) Excessive Price, at least 2/3X, can count

(2) Not Q for Jury

(3) Meant to be a defense, not a private right of action

(4) Remedy: Red Pencil Rule – rescission of unconscionable term, not K

(a) A few courts permit damages/restitutional recovery – tends to be if for excessive Price term

(b) No courts have found tort of unconscionability or awarded punitive damages

Justifications for Non-performance related to Changed circumstances after K

h. Mistake

(1) Mutual Mistake

(2) Re basic assumption on which K made (super-materiality standard)

(3) [Has a material effect on the agreed exchange of performances]

(4) Parties have not otherwise allocated risk of this mistake

i. Impossibility, Frustration of Purpose and Inpracticability

(1) Mutual Mistake

(2) Changed circumstance, the non-occurrence of which was a basic assumption on which K made

(3) Haven’t allocated risk

j. Impossibility

(1) Objectively impossible: No one can do it

k. Frustration of Purpose

(1) All of the value must be lost 

l. Impracticability 

(1) Some changed circumstances, the non-occurrence of which was a basic assumption on which K was made

(2) Must render performance impracticable

(a) K no longer profitable is insufficient

(b) Market shifts well beyond normal range – not basic

(3) Parties must not have reallocated risk

m. Modification

(1) If Impossibility, FoP or Impracticability, typically ask to modify K

(2) CL: Requires additional consideration – more than what already promised, not pre-existing legal duty – 2 exceptions

(a) Unanticipated Difficulties (King)

(b) Rescission followed by a NOVATION – rescind/end 1st K and enter separate and new K, doesn’t matter 2nd K distinct

(3) R § 89 Modification valid 

(a) If modification fair and equitable

(i) Some courts construe narrowly ~ King
(ii) Fair, equitable ( modify

(b) Validated by statute

(c) Justice requires – change in position (~ PE exception) ( not all courts have embraced because renders general rule meaningless

(4) UCC § 2-209

(a) On face, no need for consideration – Comment: Modification must be O&A in Gd F

(b) Roth Steel Test (2) for Merchants – Party may request/offer modification if

(i) Unforeseen exigencies exist (because reasonable merchant would ask)

(ii) But not if obtained through coercion – if don’t in Gd F believe are relieved of performance obligation (subjective)

(c) Other courts require Modification accepted in Gd F – if feel taken advantage of, must reserve rights

(d) Overlaps between Roth and Economic Duress

Consequences of Non-performance/Breach

8. Breach = failure to comply with any performance obligation

a. Q: Under what circumstances is non-breaching party relieved of performance obligations?

(1) Other party repudiates

(2) Other party materially breaches

(3) Express Condition covers situation

9. Anticipatory Repudiation and Total Breach

a. Repudiation = Definite and unequivocal manifestation (language/conduct0 of an intention not to perform

(1) Earliest time relieved of performance obligation (not yet due)

(2) Mere request for Modification ( Repudiaton

(3) Because performance not yet due, possible to retract Repudiation before other has acted in reliance or expressed that view Repudiation as final

b. Total Breach = Uncured Material Breach = § 241 + 242 + Uncured (can and will come?)

(1) § 241 Test for whether failure is Material

(a) Extent to which injured party will be deprived of the benefit reasonably expected

(b) Extent can adequately compensate injured party

(c) Extent to which breaching party will suffer forfeiture

(d) Likelihood that breaching party will cure his failure, taking into account all the circumstances including any reasonable assurances 

(e) Extent to which the breaching party’s behavior comports with standards of Good F and fair dealing

(2) § 242 Total Breach = § 241 factors + 2 factors:

(a) Extent further delay prevents substitute arrangements by non-breaching party

(b) Degree of importance K terms attach to performance without delay

(i) Comment b: “reasonableness of the injured party’s conduct in communicating his grievances and in seeking satisfaction”

(3) If Total Breach, has not substantially performed

(4) Substantial Performance ~ Material Breach ( Non-breaching party not relieved of performance obligation

(5) If Divisible K, performance more likely to have been substantial re that part of the K – only relieved for part

c. What should non-breaching party do if short of Repudiation or Total Breach (hi std.s)?

(1) Need Reasonable grounds for insecurity to demand Adequate Assurance of Future Performance

(a) UCC requires demand to be in writing – courts ignore, no writing requirement in R(2)

(b) May demand assurances, but Commentators: sometimes required for Mitigation; Many courts limit remedies if could mitigate, impose duty to demand assurances

(2) Failure to provide adequate assurance w/n reasonable time = Repudiation as a matter of law ( relieves non-breaching party of performance obligations

10. Express Conditions (express agreement re occurrence/non of a certain event)

a. Failure of any Express Condition relieves parties of performance obligations

(1) What counts as Express Condition is issue of interpretation

(a) Diagram sentence: look for language of condition, failure of some event relieves of performance obligation or no K

(b) Read clause in light of K as a whole and in light of parties’ conduct

(c) Construe ambiguity against drafter

(d) Preference for not express condition (forfeiture)

b. If sure it is an express condition, 3 excuses

(1) Waiver = voluntary and intentional relinquishment of a known right, thru language or conduct (if act inconsistent to language)

(a) Only applicable to non-material express conditions (relatively unimportant / procedural)

(b) Only beneficiary of express condition can waive it

(c) Need not be supported by consideration, therefore subject to retraction ( Be careful

(i) Untimely (come too late for other party to fulfill)

(ii) Detrimental Reliance

(iii) Payment of consideration for waiver (really modification)

(2) Prevention = promissor wrongfully hinders/prevents condition from occurring

(a) Condition w/n obligor’s control ( Obligation to attempt to cause condition to occur

(b) Otherwise express/implied Obligation to cooperate or at least not impede efforts to fulfill express condition

(c) Consider whether K has risk allocation

(3) Avoid Forfeiture (narrowly defined as out of pocket) on the part of breaching party

(a) Limited to non-material express conditions

(b) May not be entitle to rely on excuse – Eq remedy: hardship to non-breaching party for failure to enforce express condition and Forfeiture to breaching party

Remedies

11. Expectation Damages

a. Put non-breachor in position would have been in had K been performed/not breached

b. Farnsworth Formula = Loss in Value + Other Loss – Cost Avoided – Loss Avoided

c. CL Rules of Thumb

(1) K for Sale of Thing: EMD = Mkt Diff + Incidental & Consequential D – Mitigation

(2) K for Sale of RE

(a) English Rule: Breach by Seller only remediable with Restitution

(b) American Rule: Mkt Diff, even for breach to Sell

(3) UCC: basic Market Diff. + encourage non-breachor to step into market and replicate – remedy of COVER / RESALE – way to nail down value of subject of breached K

(a) Buyers: Cover P and KP

(b) Sellers: Resale P and KP

(4) Employment K

(a) Employer breaches: Mtk. Diff

(b) Employee breaches – courts divided

(i) Lukaszewski: KP and Replacement K

(ii) Speck: Orig. KP and New KP – arguably overcompensates

(iii) Never get specific performance

(5) Construction K

(a) O breaches: Net Profits + Unreimbursed Expenses + Incidental & Consequential D

(b) Contractor breaches: general rule is Cost of Completion (replicates specific perform.)

(i) Commentators fear that overcompensates O

(ii) Two CL exceptions, also adopted by R(2) 

(a) Jacobs & Young: Mkt Diff if subst. Performed in Gd F and completion involves economic waste

(b) Peevyhouse: Mkt Diff if breach of covenant incidental to main purpose of K and Cost of completion provides disproportionate value

(iii) R(2) appears to favor Mkt Diff

12. Restrictions on Recovery of Expectation Damages

a. Foreseeability [§ 351 ~ § 2-715(2)]

(1) No longer need to show parties actually made aware of special circumstances

(2) No longer need tacit agreement

(3) Modern

(a) Test F at time K made

(b) Type of loss must be F to breachor (objective standard)

(c) Loss probable

b. Causation: flow directly / proximately from breach 

c. Certainty: Capable of reasonably accurate estimation – not mathematical precision

(1) CL New Venture Rule: conclusively presumed to be unable to prove lost profits w/ certainty

(2) Mod – less likely to impose as matter of law

(a) Q of L whether any damages

(b) Q of F for amount of damages

(3) § 351(3): additional limitation not embraced by the courts, when “unjust”

(4) Disclaimer of liability may be enforced – UCC

d. Mitigation of Damages: Avoidable Costs and Losses

(1) Proximately Caused Damages: Consequential and Incidental

(a) Incidental – narrower – amount spent to mitigate loss

(b) Consequential – all other proximately caused damages

(2) Employment K

(a) Dignity of non-breaching employee – no duty to accept non-comparable employment position

(b) Breaching employer has high standard to show employee has not mitigated: failed to make reasonable efforts to find new job and similar position available [+ would have gotten if sought it]

(c) Old job = comparable position ( there may be obligation to take old job back except special circumstances

(d) If find new job, wages reduced from recovery, even if new position/wages not comparable – unless could have done both old and new job (e.g. night job), application of Lost Volume to Employment K

(e) Any expenses incurred in making reasonable attempts to Mitigate as recoverable as Incidental Damages, even if attempts unsuccessful

(3) Lost Volume Entity

(a) Whether 2nd K is in mitigation of the 1st – if not, not subtracted from recovery

(b) Does supply > demand? (whether can perform both)

(c) Some courts ask whether would have entered 2nd K if 1st K not breached

13. Alternatives to EMD

a. Reliance Damages

(1) 2nd best to EMD because capped by EMD

(2) Where K would have been unprofitable, must deduct expected losses

(a) R(1) Capped Rel MD at KP

(b) Fuller & Perdue criticized – Essential v. Incidental ( R(2)

(i) Essential Rel D = must be incurred in order to perform K (if don’t, breach K) ( Only if Essential Rel D > KP would have been losing K – deduct from Rel 

(ii) Incidental Rel D = any out of pocket expenditures proximately caused by K (foreseeable but not in breach if don’t incur them) ( Incidental Rel D> KP doesn’t tell you whether Losing K

(iii) Hightower (K for legal services): $ for corp. venture > KP but allowed to recover because breaching lawyer couldn’t meet the burden of proving Losing K

(3) Courts divided on how to measure Rel MD

(a) Out of pocket

(b) Lost opportunities (broader/more expansive)

(c) When Theory of recovery is PE

(i) TX and HI: can only recover Rel MD

(ii) (ii) Most courts: Rel v. EMD – discretion of TC

b. Restitutionary Damages

(1) Not capped at EMD

(2) Possible to recover more in Restit than EMD/Rel D, especially when Losing K and non-breaching party conferred benefits

(3) Courts divided re Measurement

(a) What breachor received

(b) What non-breachor gave

(4) Is a breaching party entitled to Restit?

(a) CL: No

(b) Mod trend: Yes (NY and MA do not follow modern trend)

(5) Basis of claim is some defense that seeks rescission – get rid of K because of problem with formation or subsequent changed circumstances

(6) If court rescinds K, only entitled to Restit. (benefit conferred)

Specific Performance (2)

(7) Injunction

(a) Show inadequate remedy at law – irreparable injury

(i) K for unique thing (RE, unique good) – can’t take $ and replicate by buying substitute

(ii) Unable to prove $ damages with certainty

(iii) Unable to collect $ damages (( insolvent)

(b) Discretionary with court: not obliged to give injunction even if legal remedy inadequate

(i) Promise not sufficiently definite or SP would require too much oversight

(ii) Balance hardship to the parties and 3rd parties

(iii) Consider public interest of granting or not (e.g. Busing remedies)

(8) Negative Injunction ( 2 points in time for repudiation of Employment K

(9) Before K expired – To get NI, employer must show entitled to Injunction – legal remedy inadequate

(a) Unique personal services – irreplaceable

(b) Parties to K expressly or impliedly agreed not to compete during term of K

(c) Irreparable injury would result (follows from personal service unique)

(10) After K expired

(a) Unique personal services

(b) Express agreement not to compete and clause clear – not compete after K terminates

(i) Assess express condition not to compete wrt length of time and geographic area covered – reasonable

(c) Irreparable injury would result – necessary to prevent unfair competition or tortious conduct (tough standard)

Supplementing the Agreement: The Oblig. of Good F & Other Implied Terms

C. Rationale for Implied Terms

1. Approaches

a. Classical CL: Written agreement exclusive, should not look outside writing to determine terms

(1) Recall Allegheny – controversial to imply term, Cardozo pushing envelope on classical K law

(2) Benefit of just looking at writing – clearer, more certain

b. Modern Cts increasingly look outside writing to interpret agreement itself – Why?

(1) Too rigid – ignores other important, objective manifestations of parties’ agreement, including other writings and spoken statements

(a) TU or CoDealing helps define terms of agreement

(2) Permits one party to fraudulently deny existence of Agreement

(3) Know parties don’t read agreements exchanged, therefore problematic to just refer to writings

c. Why Imply Terms?

(1) Effectuate the parties’ intent

(a) Look at rules thru bargain theory: bargain parties would have reached if had bargained or if transaction costs not so high

(b) Default Rules efficient, saves time, cuts down on negotiation (can contract around

(2) Information-Revealing, therefore Efficient

(a) If dislike default rule (esp. those with penalty), must fess up or be bound

(b) E.g. If default rule is reasonable notice for termination but a party wants no notice, required to reveal don’t want to be bound by reasonable notice

(3) Imposes liability on party in best position to avoid default – BEST COST AVOIDER
(a) Works best with implied warranties (e.g. Merchantability and Habitability)

(b) Mass produced products, customers not in position to know re faulty products, manufacturer in better position

(c) Construction Co. or Manufacturer is better party to avoid risk of default

(4) Movement away from attempt to effectuate the intent of the parties ( reflects Legislature’s paternalism

d. Types of Terms Implied by Law

(1) Obligation to use Best Efforts in exclusive deal, § 2-306(2) ( Lucy
(2) Obligation to provide Reasonable Notice, § 2-309(3)

(3) Reasonable Price gap filler, § 2-305

(4) Reasonable Delivery Place, § 2-308

(5) Implied Warranty of Merchantability, § 2-304

(6) Implied Warranty of Habitability (not in UCC)

(7) Implied Obligation to perform all Ks in Gd F

e. Some implied terms – default/opt-out provisions 

(1) As long as specify, won’t need to use or resort to default provision

(2) Default rules can be contracted around – rationale: common sense, law & economics

(3) § 2-309(3): Termination by one party requires reasonable notice, except on happening of agreed event 

(a) Provides floor below which can’t contract – agreement dispensing with notification is invalid if its operation would be unconscionable

(4) Disclaimer = K clause limiting Implied Warranty of Merchanitibility

(a) Can’t ever disclaim consequential damages for product (e.g. if product kills someone)

(b) Generally can contract around implied warranties

(5) Can you contract around implied obligation of Gd F?

2. Wood v. Lucy, Lady Duff-Gordon (Exclusive deal to promote prdts - Best Efforts)

a. Early CL case in which implied term of Gd F

b. K for exclusive right of Wood to promote Lucy’s products – Lucy breaches w/ Sears

(1) Lucy argues that no K because no consideration: L tied to W but W has no obligation ( therefore no mutuality, no consideration

(2)  See Note 4 to Batsakis on p. 134 

(a) “Illusory promise” is not consideration (promise is illusory if promisor not bound to perform)

(b) Mutuality of Obligation (Rule: both parties must be bound or neither is bound) needed for consideration to exist

(i) DuPont v. Claiborne-Reno (Exclusively Distributor K)

(a) K binding unless (’s services unsatisfactory

(b) Dupont could cancel if ( distribution services unsatisfactory but no provision for ( to cancel (but not obligated to cont. services into perpetuity)

(c) Court implied K was terminable at will, but because ( could terminate at will, no mutuality of obligation

(d) Court ultimately allowed Dupont to cancel K – application of Mutuality of Obligation rule

c. Cardozo imposed implied term (“best efforts” in dealings) to effectuate the intent of the parties

(1) Term Implied in Fact v. Implied In Law – distinction difficult

(a) IMPLIED IN FACT – agreed to by parties themselves

(b) IMPLIED IN LAW – imposed by court - court concludes agreement actually occurred bet. parties, agreement doesn’t appear in writing itself ( Had agreement, inartfully recorded – court more likely to be imposing a term

(2) Mutuality of Obligation was Implied in Fact because ( obligated to use Best Efforts

(a) Accounting clause – had to account for profits

(b) Required ( to take out all patents and copyrights

(c) Split profits

(d) Recital = background info on why K entered into: ( had business organization skills, ( unlikely to have business skills to market product

(3) Cardozo doesn’t think he is Implying in Law – would have implied best efforts no matter which party was in breach

(a) What if Lucy had brought suit? Issue would be whether W’s efforts = best efforts to promote products?

(b) Because W brought suit, just have to find mutuality – easier to find whether obligation exists than whether breached

d. “Best Efforts” = Majority rule

e. ~UCC § 2-306(2) ( Imposes duty to use “Best Efforts” (= Wood holding)

(1) Agreement for exclusive dealing

(2) Imposes (unless otherwise agreed) an obligation by seller to use best efforts to supply goods AND by buyer to use best efforts to promote their sale

3. Leibel (UCC epilogue to Dupont, in which no notice was given))

a. For Distribution Agreement, UCC implies term § 2-309 Notice of Termination

(1) § 2-309(2): K for Successive Performances (~ distribution) but indefinite in duration – valid for reasonable time but terminable at will (codifies CL rule)

(2) § 2-309(3): Termination by one party requires REASONABLE NOTIFICATION to be received by other party

(a) Imposes small obligation on party that can terminate at will ( give reasonable notice

The Implied Obligation of Good Faith

4. A’s actions are not expressly forbidden or expressly permitted by K but undermines K’s “spirit” by allowing A to realize gains A had implicitly agreed to surrender or by unfairly denying fruits of K reasonably expected by B ( Gd F = Device for protecting the bargain that the parties themselves have made against later attempts by one party to undermine it

5. R § 205 ~ UCC 1-203

a. § 205 Duty of Good Faith and Fair Dealing

(1) “Every K imposes upon each party a duty of Gd F and fair dealing in its performance and its enforcement”

b. § 1-203 Obligation of Good Faith: Every K imposes an obligation of Gd F in its performance or enforcement

(1) Not limited to sale of goods – applies to all Ks

(2) Limitation: Only kicks in when K is formed

(a) Applies only to enforcement or performance of K (includes termination)

(b) Can’t imply obligation to negotiate in Gd F, that’s why there are express agreements to negotiate in Gd F ( Some courts will enforce express agreements to negotiate in Gd F

(c) NO Implied Obligation to negotiate in Gd F

(3) Two Definitions of “Good Faith”

(a) § 1-201(19): Honesty in Fact (Subjective) – can’t lie

(b) § 2-103(b): FOR MERCHANTS ONLY, Honesty in Fact (Subjective) AND Compliance with Reasonable Commercial Standards (Objective)

(4) Seems to be imposed – no clause allowing to opt out

c. Purposes of Doctrine of Gd F doctrine

(1) Temper harshness of CL rules (e.g. mutuality of obligation, illusory promise is not consideration, and agreement must be sufficient and definite) ( Effectuating parties’ intent when imply a term (Lucy: best efforts in dealing)

(2) Insist on interpreting K clauses that are open-ended, especially those that delegate discretionary authority to at least one party ( Effectuating parties’ intent when imply a term (Empire Requirements K: discretion left in Buyer’s hands)

(3) Provided basis for courts to police improper conduct or opportunistic behavior 

(a) Most controversial because conflicts with notion of contracting freely, policing in way that’s inconsistent with express language of K

(b) Different courts have different emphases: some emphasize need to not rewrite, others emphasize need to police inappropriate conduct, temper harshness, etc.

(c) Differences stem from 2 different definitions of Gd F

(i) Subjective: Honesty in Fact – seems fully consistent w/ effectuating the intent of the parties

(ii) Objective: Compliance with Reasonable Commercial Standards – standard under which courts most likely to police, often say are rewriting K or effectuating intent (tension)

d. What is “Good Faith”? 

(1) Court have had difficulty defining obligation of Gd F – intended to be fairly open-ended

(2) Teach by example

(3) Choose issue (e.g. Locke)

(a) Can we opt out or contract around terms?

(b) Can you breach implied obligation of Gd F if expressly contract around it or do something expressly permitted by language of K? (e.g. Locke, Lender Liability)

(4) Whether court following Objective or Subjective conceptions of Gd F

(a) E.g. Lender Liability, loan agreements: $ not a good BUT some courts imply objective theory of Gd F because banks are ~ merchants (but actually not)

(5) Commentators

(a) Prof Summers: Excluder – excludes conduct would consider bad faith, know bad faith when see it, otherwise it is good

(b) Prof Muris: concept used to police against “opportunistic behavior”

(c) Kirke La Shelle (NY Ct of Appeals – Prof: most useful)

(i) Implied covenant to not destroy or injure right of other party to receive fruits of K
(ii) Requires no illusory promises

(iii) E.g. For Wood not to use best efforts to promote and market product would allow him to unilaterally destroy or injure fruits/benefits of K

e. Situations in which Implied Obligation of Gd F often found

(1) Requirements and Output Ks

(2) Ks w/ Satisfaction Clause (Locke)

(3) Lender Liability

(4) Employment Cases

6. Requirements/Output Ks

a. Overview

(1) Requirements K v. Output K

(a) REQUIREMENTS K: Buyer agrees to buy all requirements for a certain commodity from a specified Seller and from no one else

(b) OUTPUT K: Seller promises to sell all of a particular commodity (or % of it) to a particular Buyer 

(2) Why enter such a long-term K? Gives buyer/seller a guaranteed source of supply, usually with price security

(3) CL courts disliked Reqs/Output Ks ( Definiteness & Mutuality of Obligation (N1)

(a) Quantity Term too vague or indefinite for enforcement

(i) Modern Courts don’t view quantity term w/ same formality 

(a) Tend to be long-term arrangements

(b) Can determine thru buyer’s past history, estimates, prior CoDealing, CoPerf

(c) Actual Gd F output/requirements, therefore not indefinite (§2-306 Comment 2)

(b) No Consideration because Illusory Promise – Buyer not really bound w/ requirements K if can refuse to buy anything)

(i) Mod/Corbin: Consideration because Buyer commitment to either buy goods from designated Seller OR not buy at all – each alternative would have been sufficient consideration if bargained for separately

(c) No Mutuality of Obligation – only one party bound, other not

(i) Mod: UCC § 2-306(1) Comment 2: Drafters explicitly sought to over-ride CL dissatisfaction w/ requirements/output Ks ( Obliged to enforce or perform in Gd F

(4) Importance of Exclusive dealings in Requirements or Output Ks (N2)

(a) W/o exclusivity, no mutuality of obligation ( option K or illusory agreement

(b) Courts sometimes imply exclusivity

(c) Best Efforts not same as Gd F in exclusive dealings (N5) – Best Efforts arguably higher standard

b. What counts as Gd F? (N3)

(1) Bad Faith

(a) “Ballooning of Demand” by requirements buyer – increase in mkt P ( arbitrage

(b) Req.s Buyer attempts to buy more cheaply elsewhere or with intent to harm Seller

(c) Otherwise courts give Buyers a good deal of flexibility in reducing requirements

(2) Reason for reduction is pivotal for determining whether in Gd F

(a) Comment 2 for UCC § 2-306: Mere fact that K unprofitable is not sufficient reason for reduction or elimination of demand 

(b) Issue of Buyer’s overall profitability is not separate from decrease in demand for commodity

(c) Output K (N4) – bankruptcy or imperilment of company’s existence would justify but mere yield of less profit  ( Gd F reason

c. How to determine breach?

(1) Ks often specify stated range/estimate of requirements/output

(2) Look at CoDealings – did actual deviate significantly from prior

(3) Obligation to perform in Gd F

d. Empire Gas v. American Bakeries (propane converters & requirements K for fuel)

(1) Empire sells converters that allow gas-powered to operate on propane - ( agreed to buy converters and fuel but didn’t – E sues for lost profits

(a) (: K requires ( to buy ~ 3,000 converters – under-buying

(b) (: more or less 2,000 or zero if in Gd F and don’t buy from elsewhere

(c) Posner rejects both extreme interpretations for under-buying and resolves solely by reference to doctrine of Good F

(2) Issues

(a) Can you demand less under “unreasonably disproportionate”? [Y if in Gd F]

(b) Acting in Bad F if changed mind re conversion for no (disclosed) reason? [Y]

(3) ( won - ( acted in Bad F because required zero units under K and gave no reason

(a) Posner concludes courts would allow Buyer to reduce his requirements to zero if he was acting in Gd F, even though K contained an estimate of those requirements

(b) Posner employs objective standard of Gd F

(i) ( gave no reason, presumption that failure to demand any units is not in compliance with reasonable commercial standards
(a) Dissent: no evidence on why no conversion, therefore should have remanded, Q of Fact

(b) ( can’t show increase in market price of propane was affecting profitability because hadn’t bought any converters

(ii) Policing conduct that doesn’t comport w/ reasonable commercial standards

(c) Failure to demand any units is not always bad faith under requirements K

(i) Might count as Gd F if bus. reason (decrease in demand for product made with/using what was required, closing down business) 

(ii) BUT if substantial decrease in demand due to shifts in market price or demand for commodity – Bad Faith to decrease requirements

(4) Posner split § 2-306(1): “unreasonably disproportionate” except if there’s a stated estimate

(a) Interpretation of § 2-306(1) “no quantity unreasonably disproportionate to any stated estimate”

(b) Concerned that “unreasonably disproportionate” proviso is unnecessary due to Obligation to perform K in Gd F (redundancy is good)

(c) Caselaw treats over- and under-buying differently

(5) “Gd F” - Gave examples:

(a) “Bad Faith” if ( reduces purchase to hurt ( (Subjective/Dishonest in Fact)

(b) “Gd F” if good business reason for not buying, independent of relationship with ( (Objective/Compliance with Reasonable Commercial Standards)

(i) E.g. demand for baked goods decreases, so need fewer trucks)

(c) Not “Gd F” reason to reduce demand if reason for lower demand is that K price higher than commodity price

(i) Comment 2 to § 2-306(2): “reasonable elasticity” OK if due to lack of orders but NOT OK if to curtail losses ( Essential test is whether acting in Gd F

(6) Why Req.s K should be enforceable

(a) Cited old cases enforcing requirements Ks (are not just option Ks) – commitment, there must be sth that binds buyer

(b) Policy reasons for enforcing against Buyer even if market price plummets

(i)  ~ Reliance – Sellers often rely to their detriment on Req.s Ks

(ii) Best Cost/Risk Avoider argument: View K as means of allocating risk

(7) What risk does Requirements K allocate and who bears risk?

(a) Seller bears some risk re changes in Buyer’s business, including lack of need for product due to reduced business

(i) E.g. Buyer doesn’t require 3,000 units (E.g. Southwest Natural Gas – changes in basic demand for product, boiler ( modern equipment)

(b) Buyer bears risk if Market Price of product (v. substitute or KP) is lower

(c) Rule: Sharp increase/decrease in market P of commodity usu. not viewed as Gd F

(8) How does importing Gd F satisfy CL problems w/ Req.s K (Definiteness and Mutuality of Obligation)? 

(a) Look at prior requirements, estimate, and prior conduct (here none because prior to conversion)

(b) Illusory Promise if, after signing K, ( could elect or determine whether to perform under K (buy propane) (( accepted no risk

(i) Shifts in demand for A: Commodity that is the subject of Requirements K (propane) v. B: Product sold or made using commodity (sticky buns)

(a) Bad F to decrease order for A, Not Bad F for B

(b) Breach Obligation of Gd F = Breach of K

(9) Awarded EMD (amount expected to have earned if K performed) ( Ensures ( received fruits of K – ( thought ( had at least promised to convert and that it would be exclusive supplier

7. K w/ Satisfaction Clause

a. Locke V. Warner Brothers (Movie Dev’t Deal 1st Look and Pay/Play clause)

(1) Deals w/ Opt Out Issue: How to K out of obligation of Gd F?

(2) K w/ Satisfaction Clause that grew out of palimony dispute w/ Eastwood, K Terms:

(a) 1st Look Deal: Warner had discretion on whether to produce – if satisfied

(b) Pay/Play clause: had to pay for her even if didn’t use her as director

(3) L overcomes SJ

(4) L: W breached Implied Obligation of Gd Faith because refused categorically to consider proposals on the merits – no matter how good projects were, W would never have produced

(5) Rule: With any Satisfaction Clause involving Artistic/Aesthetic judgment issue, courts uniformly apply Subjective Standard

(a) E.g. I hate painting – won’t pay ( not Breach because not satisfied

(i) “Dissatisfied” = really dissatisfied (gave it some thought) v. just saying it

(b) Compare Satisfaction Clause re Commercial Quality may be governed by Objective Std
(c) Need limits on Satisfaction Clause, otherwise Illusory Promise – Not “I’ll buy it if I feel like it” ( “I’ll buy it if I am satisfied”

(6) Rule: Where K confers discretionary powers, must exercise discretion in Gd F; for aesthetic/artistic decisions, it’s a SUBJECTIVE conception of Gd F

(a) Court is not imposing its moral standards

(7) Why would Warner enter K when categorically refused to consider on merits?

(a) L: W refused solely because was woman

(i) Caselaw only weakly supports Discrimination in K performance on basis of Race/Gender = breach of Gd F( Court policing against improper conduct

(ii) Commentators: ought to stretch further v. perhaps don’t need it because other ways to deal with this issue

(b) Courts deny that are re-writing K but by implying a term, are doing so ( Concern re implying term that is inconsistent w/ express terms

(i) W: Express Terms are pay/play – paid, therefore no breach

(ii) L: “Gd F” is to not prevent party from receiving fruits of K ( Opportunity to direct and produce, earn money and to promote and enhance career, opportunity to prove self on own

(8) Distinguished Carma Developers and 3rd Story Music
(a) Carma (Lease w/ Recapture Clause)

(i) Lease, ordinarily can be subleased or assigned

(ii) This K: if tenant decides to sublease, landlord could terminate and negotiate w/ potential subleasor (Recapture Clause: allows L to recapture profit T would earn by sub-leasing))

(iii) Ct: Lease expressly permits L to terminate for purpose of recapturing profits, therefore no implied Gd F restricts ability of L to terminate lease and capture a financial benefit that would have otherwise gone to T

(b) Third Story (Express clause: rt to refrain from marketing/promoting music)

(i) Conflicts w/ Cardozo’s best efforts in Lucy)

(ii) Court: No implied covenant of Gd F limits discretion because agreement expressly provides can refrain ( effectuates intent of parties

(iii) Gd F = consider music on its merits and decide whether to promote

(iv) Locke court: Third Story express clause to refrain v. Locke discretion, not express clause to refrain, obligated to exercise discretion honestly and in Gd F

(c) Rule: Construction of Obligation of Gd F can never run counter to express provisions

(d) Sons of Thunder v. Bordon (Output K, ( doesn’t buy fish, terminates w/ notice)

(i) Court: Implied obligation of Gd F can’t override express right to terminate but ( could have breached by never buying prior to its exercise of the termination clause ( collapse of bus.

(ii) Example of case in which court draws fine distinction bet. actions that are covered exclusively by express terms and those that are also subject to Implied duty of Gd F

8. Lender Liability

a. Demand clause: Can Lender demand repayment for any/no reason (not uncommon, esp w/ revolving loans – no specific date by which pmt is due) or accelerate pmt anytime pmt deemed “insecure” OR Can demand clause only be exercised/enforced in Gd F? 

b. Courts are divided

(1) KMC Supermarket (v. lender)

(a) Demand instrument – Borrower granted security interest in all assets and put all cash in lockbox (bank account over which Borrower has no access)

(b) ( declined to extend financing and accelerated indebtedness ( ( went out of business that day, no cash

(c) Court: Gd F requires Lender to provide some prior notice of intent to cut off credit/$ AND decision has some reasonable basis (objective Gd F)

(2) Many courts rejected KMC approach and hold that can demand repayment for any/no reason w/ no notice ( importing need for notice rewrites K

(a) Kham & Nates – crit. KMC

(i) Easterbrook: Implied oblig. of Gd F cannot limit express rights in K, even if conduct appears opportunistic ( Rejects application of Implied Oblig. of Gd F to Ks that expressly allow termination by lender

The Meaning of the Agreement: Parole Evidence Rule

D. The Parole Evidence Rule

1. Overview

a. Concerned with degree to which writing should be used to exclude extrinsic evidence of what was agreed

(1) If there is a writing, was that writing intended to be final version of what was agreed?

(2) Operates to exclude/bar extrinsic evidence (re matters not contained in writing)

b. 3 Distinct Rules: Classical CL (Williston), R (Corbin) and UCC – pertain to relative importance of additional materials

(1) Tend to favor writing over all prior and contemporaneous oral/side agreements

(2) Primary writing tends to take precedence

c. Addresses Q: What if parties have entered into a written K but one party says writing doesn’t contain or fully express agreement reached?

(1) Deals with problem of interpretation that arises when parties have chosen to memorialize their agreement in writing and one party later contends that writing does not accurately or completely express their “true agreement”

(a) Additional agreements were made that are not in the writing OR

(b) That the writing in some respects describes their agreement in an inaccurate or misleading fashion

(2) Duty to Read

d. CL: Too bad if something missing or wrong because

(1) Party looking to add/contradict writing is lying

(2) Party using parol evidence and duty to read as shield is lying – claims not enforceable because of writing

e. Parol Evidence creates Q of Law: parties’ intent with respect to enforceability of side/oral agreements made before or at same time as writing

(1) Jury doesn’t get to hear re side/oral agreements unless judge decides as a matter of law that PER doesn’t preclude admission of such evidence

f. Why Parol Evidence Rule?

(1) Role to permit exclusion of evidence probably unreliable or dishonest but potential of producing injustice by barring party from proving what was actually said

(2) Need for clarity and certainty

(3) Shaky memories

(4) Fear of fraud or unintentional invention of oral agreements

(5) [Ambiguity – need to interpret exception]

g. Some draw parallels w/SoF (whether need writing) & Par Ev (have writing)

(1) CAUTIONARY

(a) Think re terms before put in writing

(b) Incentive to read document carefully, check whether incorporated all that was said or on scraps of paper

(2) CHANNELING and EVIDENTIARY - administrative

(3) Gives judge control over what jury hears

(a) Creates threshold Q of Law 

(b) Precludes some oral testimony and introducing scraps of paper

(c) Fear of Jury in interpreting commercial transactions ( K doctrines intended to keep from jury

h. Why modern encroachment on PER? 

(1) Effect may subvert Intent of Parties – seems unjust

Classical CL

i. Thompson v. Libby (Buyer/(: Warr. of merchantability made for logs @ time of sale)

(1) Written K for sale of logs didn’t include orally made warranty of merchantability

(a) Today, UCC/Sale of Goods implied warranty of merchantability – fit for ordinary purposes; for express warranty, must address parol evidence)

(2) Too bad for (, had signed writing that looks like K, w/ no uncertainty re the object or extent of the engagement, conclusively presumed that whole agreement was reduced to writing

(a) Written agreement purports to be complete agreement bet. parties ( PER applies

(b) In contrast, PER doesn’t apply where writing incomplete and doesn’t purport to be whole agreement (e.g. invoice - wr but no legal obligation)

(c) Hints re exceptions

(i) Reformation (equitable remedy: prove w/ “clear and convincing” evidence that not intent of parties despite writing) –No ground for reformation of written K 

(ii) Fraud – expressly disclaimed (must plead fraud w/ particularity)

(iii) Collateral Agreement – warranty collateral to sale K (but not applied by Court)

(a) Court: Warranty agreement not separate and independent K to sale agreement

(b) How does court distinguish other cases where collateral agreement is admissible?

(i) Warranty collateral because title would pass w/o warranty – not re separate subject matter

j. CL EXCEPTIONS ( PER doesn’t apply to evidence offered to 

(1) Explain MEANING of the agreement (e.g. “boomscale”)

(2) MODIFICATION AGREEMENTS (require separate consideration), whether oral/written, made AFTER execution of primary writing

(3) Establish ORAL CONDITION PRECEDENT to which was subject the effectiveness of agreement

(a) No intent to form K until satisfy Condition Precedent

(b) Look at language – K subject to some other event (e.g. someone else’s assent)

(4) Show that agreement is invalid for any reason such as fraud, duress, undue influence, incapacity, mistake or illegality

(a) As though no K formed – can’t tell if fraud, etc. led to K, therefore admit so can enforce these defenses

(b) MUTUAL MISTAKE required to invalidate K

(c) FRAUD – courts divided

(i) Some courts limit to “Fraud in the Execution”(ask to sign “receipt” that is really K for sale of logs)

(ii) Most courts extend to “Fraud in the Inducement” (misrepresentations of fact that induce other party to enter K)

(5) Establish a right to an “EQUITABLE REMEDY”

(a) E.g. Reformation of K – party seeks court order declaring that a mistakenly omitted provision will be treated in law as part of agreement

(b) Higher standard of proof – “clear and convincing evidence”

(c) Q of Law because courts of equity didn’t have jury

(6) Establish a COLLATERAL AGREEMENT (separate and independent K with separate and independent consideration)

(a) Can use oral agreement for fresh, new, separate K about a “subject distinct from that which the writing relates”

(b) Contemporaneous written agreement - should probably fit collateral agreement exception – just show it was a separate and distinct K (presumably separate consideration)

k. General Rule re Supplementing or Adding New Terms

(1) Writing would let in supplemental or additional terms only if it indicates on its face that it is meant to be informal and incomplete memo

(2) Need formal and complete memo to exclude admission of Par Ev (agreement with legal obligation and whether it is complete)

(3) Look only at writing itself to determine whether parties intended it to be formal and final – Williston 4 Corners Rule: primary writing is all that can look at determine whether writing itself is integrated

(4) Integrated Writing = 1) legal obligation, 2) complete on its face

(a) Merger Clause stating that writing is intended to be final and complete – Williston: conclusively established integration

(b) Example of Merger Clause: “Entire Agreement. This document constitutes the entire agreement of the parties and there are no representations, warranties, or agreements other than those contained in this document”

Restatements

l. Approach

(1) Look at nature and quality of writing (completeness, final, ambiguity)

(2) Look at Type of Par Ev sought to be introduced

(a) Explanatory ( § 214(c) Parole Evidence is admissible to EXPLAIN the MEANING of the writing (whether or not integrated)

(b) Supplemental

(c) Contradictory

(i) Note that CL treats Suppl and Contra the same, R distinguishes

(3) Integration: § 209 Integrated Agreement = writing that is final expression of one or more terms of an agreement

(a) If PI (final as to what’s there but not exclusive; there may be other agreements) ( Suppl but no Contra

(b) If CI (exclusive and complete) ( No Suppl or Contra

(c) If Unintegrated (not final even as to what’s there) ( All Par Ev is admissible

(4) Judge decides (w/o jury present) Q of Integration as matter of law

(a) Williston: 4 Corners

(b) Corbin: Can consider Par Ev

(5) Admissibility det’d by Judge (Q of Law), Credibility det’d by Jury (Q of Fact)

m. When is Par Ev NOT admissible?

(1) CL/Thompson: Set agreement down in writing + legal obligation + writing is not incomplete on its face

(2) Taylor treats ambiguity as an issue of integration but elsewhere integration / ambiguity not necessary

n. How to determine whether integrated?

(1) Classical CL

(a) Integrated if not incomplete on its face (4 Corners) ( no Par Ev for interpretation, only to explain – Can’t supplement or contradict

(b) Merger Clause ( conclusively presumed to be integrated

(2) Modern/Corbin
(a) Judge must consider Par Ev to consider as Q of Law whether to admit – “reasonably susceptible”
(b) § 210 Partial v. Complete Integration: requires court as Q of L to consider whether writing integrated at all
(i) Complete Integration = complete and exclusive statement of terms ( Everything is in writing (exclusive), § 210(1)
(ii) Partial Integration = final expression of one or more terms ( Final as to terms set forth in writing But not as to everything, § 210(2)
(iii) More informal the writing, not even final as to what’s there (Thompson e.g. receipt)

(c) Oral Condition Precedent: § 217 will admit Par Ev to show oral condition precedent

o. Taylor v. State Farm Mutual Insurance Co. (( bad faith claim against Insurer)

(1) Modern (1993) case that embraces CL rule re “explain,” not modern, exemplifies Mod/Corbinian approach

(2) T car accident w/ R and W cars

(a) W uninsured, settled out because no insurance/judgment proof ( T had claim against Ins. Co. for W

(b) R won  and received award in excess of T’s insurance coverage

(c) T Bad Faith claim against Ins. Co., who has fiduciary responsibility – Obligation to defend

(i) Two reasons to buy insurance: 1) Insurance Protection, 2) Promise to defend

(ii) Note that T had his own counsel

(iii) Settlement Negotiations: R tells Ins. Co. atty that willing to settle for $1m

(a) Ins. Co. doesn’t care re enhanced exposure because $1m is the least and most would pay – not thinking re T’s best interest in refusing to settle

(b) Fiduciary Obligation: fiduciary must take beneficiary’s best interest to heart, even if it goes against fiduciary’s interests

(3) Court follows mainstream: When get offer to settle, Ins. Co. has to care whether insured may be liable for amount greater than policy amount

(a) Release signed after trial – Ins. Co. declined to settle and excess judgment ( T’s Bad F claim

(b) Release: “all contractual rights, claims, and causes of action he had or may have against State Farm under the policy of insurance…in connection with the collision.. and all subsequent matters”

(4) Did TC err in letting jury hear Par Ev?

(a) Corbin: 1) Judge must 1st hear proffered Par Ev to decide whether susceptible to interpretation, and 2) If yes, goes to Jury

(b) Par Ev = T’s testimony re what he thought release meant, T attorney’s testimony, (possibly) Ins. Co. employee, types of releases used by Ins. Co.

(c) Objective manifestations of Intent (how RP would construe language) ( Jury Q

(5) Procedural Bkgd

(a) TC: release ambiguous and therefore allows jury to hear Par Ev, Rule: allow explanatory Par Ev only if K ambiguous

(b) AC reverses TC: Look at 4 Corners (Williston) – nothing on face of K was ambiguous, therefore shouldn’t have admitted Par Ev to vary terms

(c) SC takes middling approach: Judge first considers the offered evidence and if s/he finds the language “reasonably susceptible” to meaning T asserted, evidence is admissible to determine the meaning intended by the parties

(i) Less credible Par Ev, less likely to admit

(6) Corbin: Judge must consider Par Ev to determine whether writing is ambiguous as a matter of law

(a) Can’t apply PER without first understanding the intent of parties –interpretation issue

(b) If ultimate issue is intent, must hear everything that is probative of intent

(c) Compare Williston’s 4 Corners: Judge cooped up in chambers and may come up w/ interpretation that neither party intended

(7) SC: Language ambiguous because TC and AC disagreed (argument replayed constantly in K interpretation), therefore allowed Par Ev to be admitted

(a) 4 Corners may provide best channeling – incentive to read closely and narrowly draft release or provide specific exclusion of bad F claim

(b) SC: “contractual” modifies each of the terms that follow

p. Compare Thompson and Taylor

(1) Is PER applicable?

(a) Thompson: Threshold Q: whether written agreement is integrated and, if so, whether completely or partially

(i) If not integrated, PER doesn’t apply & thus can admit extrinsic evidence

(b) What can look at to determine whether integrated? 

(i) Williston: Look at 4 Corners; Merger Clause conclusive

(ii) Corbin: Look at writing and evidence re facts and circumstances surrounding execution of writing

(a) Merger clause not determinative

(b) Integration is always a question of the Actual Intent of the parties

(iii) Restatements adopts Corbin view

(a) Court should determine whether a writing is integrated by examining all facts and circumstances, not just 4 Corners (p. 481)

(b) Merger clause is not conclusive (§ 216, Comment e)

(2) How to decide on whether to admit extrinsic evidence once PER is found applicable

(a) Thompson (CL)

(i) Absent some exception to the PER, extrinsic evidence is admissible only if court finds the language of the writing is ambiguous

(ii) In determining ambiguity, use same approach used to decide whether writing is integrated ( 4 Corners

(b) Taylor (~R(2), except for “explain”)

(i) Par Ev is admissible if language of K is “reasonably susceptible” of the proffered meaning

(ii) In determining whether language is susceptible of this meaning, court will consider at least preliminarily the extrinsic evidence and need not find the agreement to be ambiguous

(c) Restatements adopts Corbin’s view that PER is one among many tools to employ in seeking the true intention of the parties, not means to hold to some standard of reasonable care in drafting and execution of K

q. PER Hypo 1: Interpret “Regular” pheasant 

(1) (: Not edible

(2) (: Trade definition for soup ( Would ( be able to introduce testimony of its expert witnesses?

(a) Williston: Clear “regular” = Dictionary definition ( edible

(b) Corbin would let judge hear expert testimony re trade definition

(i) To counter ( should have known re trade definition, find experts who agree w/ (’s definition

(ii) If experts debate/disagree re trade practice, probably insufficient

(iii) To exclude subverts intention of parties if TU

r. Sherrodd v. Morrison-Knudsen (excavation K)

(1) Example of Modern approach to Fraud (misstatement of fact) Exception

(a) Cf. CL Fraud Exception to PER – controversial

(i) Fraud in the Execution: Misstatement re nature of paper asked to sign – evidence: oral testimony

(ii) Fraud in the Inducement: Misstatement of fact that induces other party to enter K

(a) E.g. knew that what signed was K but only signed because told hard wood and K doesn’t mention whether hard wood

(iii) Fraud must be pleaded w/ specificity – detailed, heightened proof (clear and convincing evidence)

(b) Duress, Mistake, Undue Influence = Defenses to Formation

(i) Mutual Mistake (but not unilateral mistake) is a defense

(ii) Misrepresentation re Fact ( Tainted formation process, therefore should allow to use as defense to formation

(c) Fraud exception, even at CL, Conflict: Wanted to find fraud v. PER’s policy purpose to prevent oral evidence from usurping written K

(2) S met w/ ( rep. who said there were 25K cubic yards of excavation – mistake apparent after began work but before K was signed

(a) Written K

(i) “LS” (lump sum) of $97.5K

(ii) Included Merger Clause: “Subcontractor (() has, by examination, satisfied himself [re character of work]… No verbal agreement…before or after execution of this SubK shall affect or modify any of the terms or obligations herein contained and this K shall be conclusively considered as containing and expressing all the terms and conditions agreed upon by the parties”

(b) ( signed K with original mistake in price because was threatened with non-payment of work completed so far and had relied on representation of COP re efforts to get additional payment

(i) More Fraud in Inducement but borderline (Fraud in Execution – not because knew was K)

(ii) Fraud = promise/effort to get more money

(3) (: Fraud v. (: PER- clear and complete writing

(4) Maj affirmed SJ for (
(a) Does PER apply? Yes

(i) Written agreement supersedes all previous oral agreements, therefore can’t admit any evidence of representation to get more $

(ii) Fraud exception doesn’t apply

(a) Fraud exception only applicable where alleged fraud doesn’t relate directly to the subject of the K

(b) Where alleged oral promise directly contradicts the terms of an express written K, the parol evidence rule applies

(iii) If K contradicts what you’ve been told, don’t sign it

(b) Did Misrepresentation induce to sign K with promise to get more $ than in K? No

(i) “No changes…shall be valid…unless reduced to writing and signed by the parties” ( no modification valid unless in writing

(c) Court justified its narrow reading of PER with need for commercial stability/certainty – must look at K itself and see if it can be enforced on its terms

(5) Dissent

(a) Incentive created by Majority rule is to make sure it’s in writing that not defrauding other party ( no party can be held accountable for fraudulent conduct if in strong enough position to compel other party to sign writing that relieves of responsibility

(b) No grounds for complaining re lack of certainty because ( perpetuated fraud

(c) Duress – put out of business, no option once commenced work

(6) Credibility: Maj (disbelieved () v. Dis (believed ()

(a) Should interpretation of Fraud Exception to PER be based on credibility?

(i) Knapp’s 2 Worlds: Only if in writing vs. Only if say orally and shake hands (always shafted by Sherrodd rule)

(ii) Maj: doesn’t matter whether ( allegations are true – as a matter of law doesn’t matter whether ( credible to fraud exception to PER

(b) Restitution: N/A because have written agreement and if have written agreement, no breach, not entitled to restitution ( To invoke restitution, make sure that there’s no agreement

(7) Sherrodd – outskirts of fraud exception and application

(a) Compare § 214(d) – no qualification re type of fraud or whether writing is integrated ( Agreements prior to or contemporaneous w/ writing is admissible to establish fraud

s. Modern trend – backlash against modern versions of PER

(1) Mooney: “New Conceptualism” – desire for increased formality (SoF, PER)

(a) Moved away from principle that the law should enforce the parties’ intention ( What should the parties have meant when they signed this form K?

(b) Judicial tilt away from underdogs

(2) Zell - J. Frank would get rid of PER because based on distrust of juries and prosecuting perjury would be more effective restraint

(3) New Conceptualists (support PER) v. Let the Jury decide

t. Promissory Estoppel Exception to PER

(1) Previously, saw PE used as substitute for consideration, permitting recovery for detrimental reliance on a gratuitous promise, basis for holding offer open despite offeror’s attempt to revoke, basis of enforcing oral agreement w/n SoF despite lack of memorandum signed by party to be charged

(2) A few cases appear to hold that PER does not bar showing of extrinsic evidence to show ( detrimentally relied on promises not contained in an integrated written K for the purposes of applying PE

(3) Most cases have largely rejected the use of PE to avoid PER

(4) Even Knapp (proponent of PE) not supportive of PE exception to PER because swallows whole rule

(a) Formalism intended to channel into writing and Reliance unequivocally refers to writing

(b) Here, have writing – detrimental reliance on side agreement – to estop ( from pleading PER swallows the Rule

u. Much of R(2) = CL, differences

(1) Whether PI or CI

(2) Standard for finding Collateral Agreement – admissibility

(a) CL: Need distinct consideration

(b) R(2): If oral agreement might naturally have been omitted, might conclude writing not complete and thus allow in Par Ev

v. CoDealing and TU are in R(2) and are virtually identical to UCC, just not in PER

(1) § 222(1): Usage of Trade: must be commonplace in geographic location or in trade

(2) § 223: CoDealing

(3) Doesn’t deal with CoPerf

UCC

w. § 2-202 Final Written Expression: Parol or Extrinsic Evidence

(1) Cross-reference to BoF, which governs terms when exchange non-identical writings or oral agreement followed by different writings

(2) If PI (final as to what’s there), no Contradictory evidence but can be supplemented or explained by conduct, course of dealing, usage of trade and by consistent additional terms unless court finds CI

(3) § 2-202: If [Partial] Integration ( Supplemental and Explanatory Par Ev admissible ( except that Supplemental Par Ev is not admissible if writing is a CI 

(a) Supplemental = consistent additional terms

(b) UCC generally tracks CL rule – Courts construe § 2-202 as consistent with R(2)

(i) CI ( No Suppl or Contradictory, Only Expl

(ii) PI ( Permit Suppl and Expl

(c) Note that Expl allowed in regardless of integration

(4) Exceptions

(a) UCC makes no reference to CL exceptions (fraud, duress, oral condition precedent, modifications) ( § 1-103 if not displaced, can refer to CL to supplement UCC
(b) Comment 3: UCC test for Collateral Agreement similar but different from R(2) ( If terms are such that, if agreed upon, would certainly have been included in primary writing, then court must exclude

(i) Burden of persuading judge that evidence of collateral agreement would naturally be excluded? 

(a) R(2): Party that seeks to introduce Par Ev ( Test: Additional terms (right of first refusal in PER 3) so important would have been included

(b) UCC: Shifts burden of proof to party that seeks to BAR evidence

(5) Course of Performance v. Course of Dealing v. Trade Usage

(a) Course of Performance § 2-208 refers to the way the parties have conducted themselves in performing the particular K at hand – only refers to installment Ks – repeated performances required

(b) CoDealing § 1-205(1) refers to how the parties have acted with respect to past Ks entered into by parties, sequence of previous conduct 

(c) Trade Usage § 1-205(2) is any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question

(i) Have to show (1) TU exists, (2) is binding against opposing party, and (3) is admissible under PER

(a) Existence: regularity of observance in place, vocation OR trade

(i) Departs from CL: custom only admitted if ancient, immemorial or universal

(ii) Need experts on trade to testify what’s a regular observance in that place, vocation or trade

(b) Binding if so regular as to justify expectations that it will be observed in this transaction ( if member of trade, knew or should have known re TU

(i) Flower City: newcomer to trade not bound by TU, 1X

(ii) What if not member of trade – still bound? If knew or should have known – must be really regular (e.g. baker’s dozen)

x. Nankuli Paving v. Shell (( had LT Req.s K with ( for asphalt)

(1) Involves CoPerf, TU and Gd F

(2) N needed LT certainty with Shell because govt. had largest need and escalation clause (stuck with K if price increases)

(a) N: 

(i) Suppliers followed TU of price protection and thus can imply intent to incorporate into K

(ii) Shell obliged to price protect (but failed) in order to act in Gd F – commercially reasonable standard that’s universal in the trade in the locality

(b) S arguments

(i) N didn’t prove existence of TU or CoPerf – Court defined trade so broadly, naturally found TU

(ii) N had not established widespread enough to be TU; twice is not CoPerf, just waiver

(iii) Even if TU or CoPerf, contradicts writing

(3) Comment 4 to § 2-208: 1X ( CoPerf or CoDealing

(a) Waiver (of CoPerf) - voluntarily relinquish a right, reserve right for future performance, One Waiver ( CoPerf/Dealing because need REPEATED occasions

(b) Ct: as a matter of law, 2X = CoPerf ( why?

(i) Literally says 1X not enough

(ii) 2X = 100% of time – only with extreme increases expect price protection to kick in

(iii) Need for price protection not often – here, creation of OPEC increased price of gas and petroleum by-products

(iv) S made $ on non-regulated gas/petroleum products

(4) I1: “Trade” – binding on S

(a) Not inappropriate to define “trade” so broadly to include suppliers of both gravel and petroleum by-product

(b) Place – even if S didn’t know, should have known as supplier re price protection – small island

(5) I2: Is CoPerf inadmissible if contradicts primary writing?

(a) § 2-202 Final Written Expression: Parol or Extrinsic Evidence

(i) For CI, can admit CoD or TU (§ 1-205) or CoP

(ii) For PI, if contradicts, some courts still admit without considering whether writing is integrated (N4) – but this court takes in-between approach: allowed in TU or CoP re P protection

(b) § 1-205(4): The express terms of an agreement and an applicable course of dealing or usage of trade shall be construed wherever reasonable as consistent with each other(  if can’t, express terms control 

(c) Ct: TU or CoP admissible because § 1-205(4) requires to reconcile with posted P provision ( Ct narrowly defined contradictory TU (e.g. “No price protection” expressly in K)

y. Fraud Exception

(1) Same under CL, R and UCC (UCC not qualified re whether Par Ev can be admitted to establish fraud but courts disagree)

(a) Allegation of “fraud” – the broader the fraud exception is defined, the less the PER has meaning/poses a limitation

(b) Fraud in the Inducement – not (as) recognized by Ct.s

(c) Fraud in the Execution – if limited to execution, fraud exception narrow

(2) Sherrodd: where allegations of fraud contradict the writing, can’t admit Par Ev

z. Courts Divided re TU, CoDealing or CoPerf

(1) Conduct ~ Par Ev because extend to writing

(2) Freely admissible to INTERPRET agreement for R and UCC

(3) Whether should be admitted if contradict writing ( Range, with 2 extremes:

(a) Yes

(b) No, if appears to contradict terms of written agreement between the parties

(i) § 1-205(4): express terms and CoDealing and TU construed as consistent whenever reasonable

(c) Nanakuli took in-between approach – won’t admit contradictory but defined “contradictory” so narrowly (“only if K literally says no”)

Problem 6-1

aa. Keynes accepted job with A&B, moved from Minneapolis to CA as manager with profit-sharing provision

(1) Branch increased in profitability – Keynes received 50%, A&B wanted to reduce to 40% of net profit

(2) Services, not goods, therefore UCC N/A

ab. Q of Law: Can Keynes introduce evidence of 12/14/95 TC conversation that company only increases its % if manager doesn’t meet projections?

(1) A&B

(a) Arguments

(i) Contradicts terms of K

(ii) Even if explanatory, integrated writing because of Merger Clause (this writing is complete and final agreement)

(iii) Policy arg: duty to read; no writing re side agreement, no deal

(b) CL:  Is writing integrated? Even if writing integrated, is it ambiguous?

(i) Williston: Parties intent only determined by 4 corners of writing

(a) If supplementary or contradictory Par Ev, is it partially integrated or incomplete on its face?

(b) If there is a Merger Clause, that’s all Ct. should look at

(c) Ambiguity: Is judge reading document confused by it? Can only look at writing itself

(ii) Corbin or R(2) approach to integration: in considering whether integration, judge hears Par Ev to determine whether it is integrated

(a) PI (only final as to terms set forth in K but not full agreement) ( can’t admit contradictory

(b) CI (complete as to all terms) ( no contradictory and no supplemental

(2) Keynes

(a) Arguments

(i) Wants to emphasize writing not integrated at all or at least partial

(ii) Will argue Supplemental or Explanatory Par Ev

(b) Why important whether writing integrated?

(i) § 214(c) Explanatory Par Ev (the meaning of the writing) is always admissible, whether or not writing is integrated

(ii) Taylor: was writing reasonably susceptible to different interpretation? ~ Corbin: in considering whether writing integrated, Ct. should consider Par Ev in deciding whether admissible as a Q of Law

(c) ¶ 1- not re compensation, manager agrees to operate office in accordance with policy manual but ¶ 6 handwriting re moving expenses and space left over for additional provisions ( A&B: writing complete and exclusive because could have but didn’t include Adam’s alleged promise

(d) Fraud Exception to PER

(i) Keynes expressed concern re cut in compensation – Adams said “don’t worry”- co. doing well, no cut in % ( Co. did well and still cut %

(ii) K: Adams made misrepresentation on which K relied or non-disclosure re material term

(iii) A&B response: cite Sherrodd – Keynes didn’t rely on oral representations

(iv) Fraud only permits rescission of K under K law; in contrast, under tort, affirmative recovery and maybe PD

(e) Promissory Estoppel (detrimental reliance) Exception to PER

(i) Substitutes for literal satisfaction of PER

(ii) K: Left good job and moved, but A&B: paid for moving expenses

(a) “Detrimental Reliance” = out-of-pocket expenses

(iii) Courts reluctant to apply PE exception to PER – swallows PER

(a) Even Knapp (biggest proponent of PE), not in favor of PE in PER context

(f) Gd F argument: Was Keynes singled out? Did A&B in past ever conduct self in this way?

Avoiding Enforcement: Formation Defenses

E. Overview

1. Policy Concerns 

a. Competencies of parties to make an agreement (Incapacity)

(1) Certain classes of persons have limited power to contract: minors and mentally ill

(2) Any K entered into is voidable at option, unless K for necessaries

b. Fairness of Bargaining Process 

c. Substance of any resulting agreement

2. If defense is a formation defense, it’s a defense (not a basis for recovery) ( No K, rescission of K – no affirmative basis for recovery, only remedy is Restitution

F. Incapacity

1. Minority

a. Minors (as defined by state statute) do not have capacity to enter Ks

(1) Ks entered into by minors are voidable irrespective of Seller’s knowledge of minor’s age or reliance on minor

(2) Seller has Duty to inquire or card re age

(3) Minors can contract for “NECESSARIES” (food, clothing) – enforceable 

(a) Expanding conception of necessaries (includes computer? car?)

(b) Litigation re big ticket items

(4) Nature of bargain irrelevant, with exception if what K’d for was a necessary

b. Must disaffirm before reach age of majority or within reasonable time after reach it (as little as 1.5 months could be too long to disaffirm)

(1) DISAFFIRM – minor avoids K, can be before reaches majority

(2) RATIFICATION – minor reaches adulthood and chooses to enforce K (exception to CL past consideration = no consideration) – 3 ways to ratify:

(a) Inaction – failure to disaffirm w/n reasonable time after reaching majority

(b) Expressly – by written or oral words

(c) By conduct – use or payments after reach majority

c. Biggest disagreement: Seller’s remedy if minor disaffirms – whether entitled to restitution for value of good conferred to minor prior to disaffirmance (often re car)

(1) Dodson (teen ignored truck’s problems and abandoned it in front of parents’ house, where it got totaled)

(a) Held that if no overreaching and K fair and reasonable and minor has actually paid money and taken and used article purchased ( minor cannot recover amount paid w/o reasonable compensation for the use, depreciation and willful/negligent damage to article

(2) Most courts do not follow Dodson rule

(a) Emerging trend to provide restitution to Sellers for minors who wish to avoid agreement, unless Seller acted in bad faith (show substantive unfairness) or Seller knew or had reason to know of buyer’s youth)

(b) Halbman is the general rule: Seller not entitled to restitution for diminished value ( Minor privileged to avoid

(i) Tortious Conduct Qualification: if minor engages in tortious conduct such as misrepresentation of age or willful destruction of goods, , K may be enforceable against minor (even at CL)

Mental Incapacity: No capacity to K, therefore K voidable

d. If guardian appointed because of mental incapacity, clear-cut case: only guardian has capacity to K on your behalf

e. Two Tests

(1) Traditional CL COGNITIVE TEST § 15(1)(a): party’s ability to understand nature of transaction or its consequences

(2) Modern alternative: VOLITIONAL TEST § 15(1)(b)

(a) Party unable to K in a reasonable manner due to mental illness – compulsion to K even though K is irrational – and the other party has reason to know of the condition

(b) Psychological incapacity not warmly embraced by courts

(c) Also, Comment A to § 16 “compulsive alcoholism” or drug addiction may be a form of mental illness

f. Qualified (~ Minors)

(1) Exception for Necessaries

(2) Ratification

(3) Seller definitely entitled to Restitution (compare disagreement re minors) - 2 Exceptions:

(a) Seller acted in Bad Faith, as shown by substantive unfairness of transaction OR

(b) Seller had reason to know of mental illness (more likely with cognitive, more obvious if retarded)

(4) Rationale: Determining mental competency is more difficult than minority, Seller not professionally trained to determine whether mentally incompetent

g. Hauer (( gave up life savings to businessman, Bank claimed restitution)

(1) Held that bank knew or had reason to know of ( mental incompetence (stockbroker can told bank that ( recently under guardianship), bank acted in bad faith ( No restitution

(a) Under cognitive test, No – Hauer knew it was K

(b) Under volitional test (able to say no)? Maybe more gullible – if Seller puts in confusing terms to pull one over

Bargaining Misconduct

2. Duress – focus on bargaining process

a. CL: K made by party physically imprisoned or threatened with physical harm is unenforceable because made under duress

(1) Consistent with subjective will theory of K: one party literally had no choice but to K

(2) Extended to threats to property, economic duress

b. 3 Elements of Duress § 175

(1) Wrongful Threat – not limited to physical harm, doesn’t have to be illegal threat

(2) Lack of reasonable alternatives

(a) Adequate remedy at law – can get help or police or bring lawsuit

(b) If threat for tomorrow or next week, have choice, can call police

(c) Courts divided as to whether wrongdoer must have created the lack of reasonable alternatives for V

(i) More an issue for economic duress: If V thinks V lacks reasonable alternatives because of own insolvent state but ( didn’t create V’s financial circumstances ( Most courts do not find duress

(3) Causation – wrongful threat must have induced making of K

(a) CL: person of reasonable fortitude could have resisted (e.g. gun to head, not tickled until signed)

(b) Mod: Subjective Test: whether THIS person could have resisted

3. Undue Influence

a. Comparison

(1) Traditionally limited to breach of fiduciary obligation

(a) Required confidential or fiduciary relationship

(b) E.g. doctor-patient, attorney-client, in K – act solely in best interest of beneficiary, even if contrary to own best interest

(2) Modern: don’t need to show fiduciary relationship

b. Modern: § 177(1) When Undue Influence Makes a K Voidable

(1) Show that because of relationship, JUSTIFIED in assuming that other person would not act in manner inconsistent with his welfare
(2) Elements of Undue Influence

(a) Unfair Persuasion (also, excessive pressure)

(b) Undue susceptibility to pressure

(i) If beneficiary in fiduciary relationship, entitled to fall asleep and still have fiduciary act in best interest

(ii) Mental or physical incapacity, even if not sufficient to avoid because of mental incompetency (cognitive or volitional)

(3) Odorizzi (7) Factors indicating Excessive Pressure

(a) Discussion at an unusual or inappropriate time

(b) Consummation in unusual place

(c) Insistent demand that the business be finished at once

(d) Extreme emphasis on untoward consequences of delay

(e) Use of multiple persuaders by dominant side against one servient

(f) Absence of 3rd party advisers to servient party

(g) Statements that no time to consult 3rd party advisers

(i) Model Rules of Professional Conduct: when (’s attorney knows that ( is represented by counsel (knew because name on complaint), inappropriate for (’s attorney to meet and talk to ( without (’s attorney present

(4) Remedy for Undue Influence: Annul agreement

Misrepresentation

c. Focuses exclusively on quality of bargaining process or substance of agreement

d. Overlap bet. K defense of misrepresentation/nondisclosure and Tort of misrepresentation/nondisclosure

(1) Remedy for K ( Rescission, return what received

(2) For Tort ( Affirmative recovery – 2 rules for determining damages:

(a) Out-of-Pocket Rule: ( recovers amount paid minus amount received, returns ( to position was in before fraud occurred (~ Reliance MD -out-of-pocket)

(b) Benefit of the Bargain Rule: ( put in position would have been in if ( had spoken truthfully (~ EMD)

(3) E.g. Syester 

(a) If plead Tort, may be entitled to affirmative recovery ( PD $40K

(b) If plead K, ( may claim restitution or off-set of lessons taken/received

e. § 164 When Misrepresentation Makes a K Voidable – Elements

(1) Fraudulent or Material Misrepresentation

(2) Causation (induces manifestation of assent)

(3) Reliance: on which recipient is justified in relying

f. § 162 defines Fraudulent v. Material Misrepresentation ( permit rescission

(1) Fraudulent Misrep – statement untrue and it was a whopper – not whether ( knew remark was untrue or ( intent to deceive or defraud

(2) Material Misrep – innocent misrepresentations, does not require scienter (Tort of Misrep, however, implies state of mind)

g. Opinion v. Fact

(1) Tort v. K of Misrep

(a) Tort of Misrep must be of fact, opinion not actionable

(b) K - Modern Misrep, opinion can be actionable in limited circumstances

(2) CL: Opinion (e.g. puffing in ads) not actionable

(a) Misrep must be of a fact that is true and the other party relies on it to its detriment ( rescission

(b) Hard to say opinion is untrue even if absurd

(3) Mod: Opinion actionable in limited circumstances

(a) § 168(1): “Opinion” = expression of a belief, without certainty re existence of fact (e.g. quality or value of property)

(i) May not be reasonable for V to rely on it in determining whether to enter K

(ii) If reasonable to rely, recipient may properly interpret that facts known to that person are not incompatible with his opinion

(b) Opinion is actionable when person giving opinion:

(i) Misrepresented his state of mind (i.e., stated that he held a certain opinion when in fact he did not) [Comment d to § 159]

(ii) Knows of any facts that would make the opinion false or does not know sufficient facts to be able to render the opinion [§ 168(2)]

(iii) § 169 When Reliance on an Assertion of Op Is Justified (3)

(a) In a relationship of trust or confidence to the recipient (a “fiduciary relationship” – true even under CL), OR

(i) ~ Undue Influence – avail. to any relationship based on trust and confidence and V unduly swayed 

(ii) Actionable because reasonable to rely on fiduciary’s opinion

(b) Is an expert on matters covered by the opinion and you are not, OR

(i) Hypo – Racehorse with enlarged nostrils – vet’s Op that will have nothing to do with its fitness for racing ( if vet wrong, vet cannot say unreasonable to rely on his opinion – has special skills, therefore reliance on opinion reasonable, and therefore Op actionable

(c) Gives opinion to someone who, for special reason (age or other factors), is particularly susceptible to misrepresentation of this type

(i) E.g. House to House sale of reverse mortgages – elderly are particularly susceptible to misrep of this type

(ii) Way for court to punish con men who claim to just express opinion

(iii) Transactions that may not rise to Undue Influence (there isn’t always excessive pressure) but still deserve to be rescinded

(d) § 169 blurs basis for rescission based on Misrep: Enforceability v. Incapacity (Misrep focuses on quality of bargaining process or substance of agreement)

h. Disclaimers

(1) Sherrodd (subcontractor fraudulently induced to work) Held where allegation of fraud contradicted by terms of K itself, fraud can’t be proved by PER

(2) Most courts don’t permit disclaimer to act as shield – some do, e.g. Danaan

(a) Danaan

(i) Upheld specific disclaimer because put on notice by specific disclaimer, therefore reliance on oral representation no longer reasonable

(a) “General and vague merger clause” not enough

(b) 1) if K contains “specific” (rather than general) disclaimer and 2) if basis for Tort action rather than K, permit disclaimer

(ii) Dissent: effectively allows party to engage in fraud as long as K carefully drafted

(b) Most courts don’t permit disclaimer of Tort of Misrep without specific intent

(c) If specific disclaimer in K, enforce it

(3) Possible to disclaim Material Misrep (innocent, not fraudulent)?

(a) Willkinson: Disclaimer effective if innocent not intentional misrep

(b) Britton: Disclaimer not effective – rescission granted for innocent but material misrep because unjust enrichment if party not held accountable for misrep

(4) Disclaimers generally not enforceable unless

(a) Specific Disclaimer

(b) Action in Tort

(c) Intentional Misrepresentations (Courts Divided)

i. Syester v. Banter (Elderly woman, $29K dancing lessons, 3 lifetime memberships)

(1) Facts

(a) After dancing instructor fired, ( quit and got lawyer ( signed two releases, including one that was a promissory note that she would pay them

(b) ( sues, alleging Fraud and Misrepresentation, seeking to rescind releases and to recover in tort for lessons

(c) Elderly, lonely, gullible woman in small town – common – emphasis on (’s conduct

(2) V’s capacity to K (susceptibility), Bargaining Pressure (unfairness of bargaining process), and Substance of K (bought more lessons than could possibly use in remaining lifetime)

(3) Duress – Undue Influence

(a) There must be wrongful pressure by (
(b) The circumstances under which release was signed – at her house, outnumbered, no lawyer present (and told no lawyer necessary)

(c) Many of Odorizzi factors present

(4) Misrepresentation 

(a) Tort Standard – implies state of mind

(i) ( knew representations were false

(ii) Made misrepresentations with the intent to deceive or defraud (
(b) When is reliance reasonable?

(i) Reliance not reasonable if overt evidence to the contrary

(ii) Mehta: Reliance not reasonable where both had equal access to business records

(iii) Misrep that would become “professional dancer” – dance studio in better position to know if she could become professional dancer

Non-disclosure

j. CL: No duty to disclose, buyer beware – not actionable

k. § 161 When Non-Disclosure is Equivalent to an Assertion – Duty to disclose if

(1) Knows disclosure if necessary to prevent some previous assertion from being a misrepresentation or from being fraudulent or material

(2) Knows that disclosure would correct a mistake of the other party as to a basic assumption on which that party is making the K AND if Non-disclosure = failure to act in Gd F and in accordance with reasonable standards of fair dealing

(a) Language meant to trigger Mistake

(b) Infertile Cow Case: sold for meat – turns out fertile and pregnant, worth 5X more than K price – MI SC permitted defense of Mistake – both parties thought cow was infertile

(i) Unilateral mistake not a defense

(ii) Assess materiality of fact – BASIC ASSUMPTION ON WHICH K MADE?

(c) “Gd F” (subjective and objective) – reasonable standards of fair dealing = Objective

(3) Knows that disclosure would correct a mistake of the other party as to the contents or effect of a writing 

(a) Narrow type of mistake – contents or effect of writing

(b) Kartes (guarantee) Disclosure required if agent knows that disclosure of a fact would correct mistake of other party 

(4) Other party is entitle to know the fact because of the relationship of trust and confidence between them (fiduciary or near-fiduciary relationship)

l. § 161 a, c and d narrow; b so broad, almost unhelpful – cross-reference to standard applicable to mutual mistake

m. Keeton Factors to determine whether Non-Disclosure should be actionable (p. 660)

(1) Differences in the intelligence of the parties (really re susceptibility)

(2) Relationship of parties

(3) Manner in which the info acquired – chance, effort, illegal act

(4) Nature of fact not disclosed – greater duty to disclose if intrinsic defect not readily discoverable by reasonable care, less for sth extrinsic likely to affect mkt value

(5) General class to which person concealing belongs (Seller more likely to be required to disclose)

(6) Nature of K

(a) Releases, Insurance ( duty to disclose

(b) Sales of Residential RE ( enhanced duty of disclosure (many cases where non-disclosure actionable involve real property)

(7) Importance of Fact not disclosed

(8) Any conduct of person not disclosing sth to prevent discovery – active concealment is and should be fraudulent as a matter of law

n. Kronman’s Economic Analysis

(1) No disclosure required for info that requires work to dig up

(a) If casually acquired info ( Disclosure

(b) If deliberately acquired info, esp. in securities context ( No disclosure

(2) Who is CHEAPER MISTAKE PREVENTER? 

(a) For Casually Acquired Info, acquirer = Cheaper mistake Preventer, even if both parties initially had equal access

(b) For Deliberately Acquired Info, cost-benefit analysis not so clear because must include cost of acquiring info

(i) If forced disclosure of deliberately acquired info, no incentive to get that info – disincentive for deliberate acquisition of info, especially if difficult to acquire

(ii) Ex-Ante Incentives: before info acquired, what incentive is given by a rule requiring disclosure?

(c) Cost of such rule re disclosure should be considered across society as a whole

o. Approach to Non-Disclosure

(1) No clear rule – depends on jurisdiction

(2) § 161 ( Issue: Whether basic fact was basis of K?

(3) For RE transaction, discuss Hill – issue of materiality (lower standard) and Laidlaw as contrast to Hill

(4) Built on general CL rule that there is no requirement for disclosure – Exceptions meant to be narrow, otherwise create uncertainty, inconsistent with general principles of K law

p. Hill v. Jones (Buyer wants to rescind K to buy house  – termites – tort less beneficial)

(1) Ct adopts FL approach: Seller has duty to disclose if 1) knows of facts materially affecting value of the property 2) which are not readily observable and 3) not known to Buyer

(a) Compare PA (narrower approach, limited to dangerous defects): Do termites qualify as a dangerous defect? Can become dangerous, but unlikely under PA standard

(b) Strawn (NJ): Duty to disclose home built near abandoned hazardous waste dump site – party responsible was builder-developer (more cases hold them responsible)

(2) Is § 161(b) applicable?

(a) Seller’s non-disclosure known to him ( Yes, knew re termites

(b) Seller knows disclosure would correct Buyers’ mistake re termites 

(c) Was termite infestation material fact?

(i) Not enough to say I wouldn’t have bought house

(ii) Would house with clear termite protrusions be sold at lower price? Could fix problem with price

(iii) Ct: “Materiality” is Jury Q

(d) Is Non-Disclosure indicative of Bad Faith? 

(i) Active concealment (hide holes drilled) much more indicative of Bad Faith Conduct

(ii) Laidlaw (K to sell tobacco) – classical view

(a) ( Buyer was aware war over but Seller not aware and sold at too low a price – end of war/embargo would increase market P

(b) SC: End of war = info. equally accessible, therefore no duty to disclose

(i) Buyers rarely understood to have duty of disclosure – only info might have more of are market conditions

(ii) Arguably, Laidlaw still good law, therefore no duty to disclose

(iii) Nature of Info: termite infestation best known to owner of home, even compared to termite experts – duty of disclosure? 

(3) Tort of Non-Disclosure (Cf. Tort of Misrep may require scienter but remedies distinct)

(a) If have duty of disclosure

(b) Where partial or earlier disclosures would be misleading

(c) Other party would reasonably expect disclosure of basic facts prior to transaction

(4) Waive Disclaimer?

(a) Q of Law for Insurance sales

(b) Q of Fact for Fiduciary Relationship: whether voluntary assumption by fiduciary to act in best interest (e.g. long-standing personal friend)?

(i) Eaton: mere friendship (15 years) insufficient to establish fiduciary relationship

(ii) Liebergesell: financially inexperienced school teacher proved fiduciary relationship with acquaintances to whom loan made based on confidential relationship, even though not classic category of fid relationship

(iii) § 173 ( What constitutes breach of fiduciary relationship that makes K voidable? (Op may be actionable)

(a) General rule: Fiduciary shouldn’t enter such K

(b) If do, K must be fair (substance of K) + all parties must manifest assent knowing surrounding circumstances and legal implications of transaction

(c) Miller (Seller = Buyer’s attorney and did sth contrary to what Buyers wanted) 

(i) Ct upheld rescission – found obligation of disclosure because of relationship of trust and confidence

(a) Not enough to show K unfair

(b) Even if K fair, Attorney failed to disclose to Buyers that would be personally responsible and never advised to seek independent counsel

(ii) Cautions attorneys against entering Ks with clients

(d) Monaco: attorney-client transaction presumptively fraudulent and subject to avoidance and attorney may be subject to personal sanctions up to disbarrment

Unconscionability

4. Overview

a. Issues

(1) How should a court determine whether an agreement is unconscionable?

(2) To what extent does the doctrine allow the court to refuse to enforce a K simply because the K is harsh, even if the bargaining process has not otherwise been defective? 

(3) Does the doctrine apply to commercial as well as consumer transactions?

b. Unconscionability is a Formation Defense

(1) Determined at time K made

(a) Facts surrounding time K made – not judged in hindsight

(b) What happens after signed doesn’t matter (may matter for other doctrines, e.g. Gd F)

(2) Defensive ( Few courts allow affirmative recovery

(a) Cases with affirmative recovery (damages) most common with Price, hadn’t paid in full yet

(b) If paid in full and trying to get some/all back, few courts allow it (minority)

c. Typically applied when concern re almost-fraud, duress, undue influence

(1) Generally doesn’t void K – usu. used to red pencil and affirmative recovery not usu. avail

(2) Courts have shown considerable restraint in applying unconscionability doctrine

d. UCC § 2-302 Unconscionable K or Clause

(1) Doesn’t define standard of unconscionability ( Look at Comment 1

(2) § 2-302(1)

(a) Q of L, only after evidentiary hearings

(b) Assess whether unconscionable at the time K was made
(c) Remedy limited – not rescission of K altogether, blue pencil rule – strike unconscionable term, limit application of unconscionable clause or refuse to enforce K

(3) Comment 1 to § 2-302

(a) Designed to allow courts to police K explicitly for bargaining unfairness 

(b) Basic Test: Whether, in light of general commercial background and the commercial needs of the particular trade or case, the clauses involved are so one-sided as to be unconscionable under the circumstances existing at the time of the making of the K”

(c) ”The principle is one of the prevention of oppression and unfair surprise and not of disturbance of the allocation of risk because of superior bargaining position” ( Disparity in bargaining power must be “gross”
(d) Examples given are breach of warranty cases

(4) UCC virtually indistinguishable from Williams
(5) Leff: Originally drafted to govern only standard form agreements, then became more vague ( devoid of content outside that context BUT courts have applied outside standard form context

e. R § 208 incorporated UCC standard

5. Williams 2-Prong Test – predominant test applied by courts

a. Elements (2):

(1) Procedural: Absence of meaningful choice or Defect in Bargaining Process AND
(2) Substantive: K terms which are unreasonably favorable to other party and lack commercial purpose in context

b. Procedural: Lack of meaningful choice or Defects in bargaining process, perhaps from gross inequality in bargaining power

(1) Determine by looking at all circumstances surrounding transaction (Factor Analysis):

(a) Likelihood of default

(b) Nature of good purchased

(c) Maze of fine print and legalese

(d) Standardized terms

(e) Deceptive sales practices

(f) Relative education and socio-economic status

(2) Only the unconscionable term is rescinded – rest of K binding

(a) Difficult to predict in advance whether a term would be declared unconscionable

(b) Some commentators worry that analysis re relative education, socio-economic statue, etc. – reinforce stereotypes re gender, race and class on capacity to K creeping back in 

c. Substantive: Fairness of Terms

(1) Examine terms of K: primary concern with terms of K considered in light of the circumstances existing when K made (commercial background and commercial need for provision)

(a) Is there any commercial purpose for term? (dupe customers, mkt forces)

(b) Whether clause prevalent in industry

(2) Corbin: “Whether term so extreme to appear unconscionable according to mores and business practices of the time and place”

(3) In actuality, courts apply narrowly – reluctant to apply doctrine in both commercial and consumer contexts

d. FORKS: Different Court Approaches to Unconscionability

(1) AND (both elements required)

(2) Sliding Scale – both elements required but if more of one element present, less may be required of other element

(3) Choose one prong (e.g. Gillman: “outrageous” substantive provision alone may be enough)

e. Price – Has been and is viewed as substantive unconscionable term

(1) CL: Grossly disproportionate in exchange of values = presumptive flaw in bargaining process

(2) Ahern (K for repair of air conditioner during heat wave)

(a) Ct. permitted affirmative recovery

(i) One of the few cases that award affirmative recovery rather than using unconscionability as a defense

(ii) ( had paid already with check

(b) Applied sliding scale: 

(i) Weak on Procedural prong (could have called another co., bought new AC, waited until returned from doctor’s appt.) – at bargaining disadvantage because little knowledge re AC

(ii) Substantive prong: Price 10X what should have been and AC not fixed

(a) ( paid ( $762 and then had to pay another co. $ 72 to fix

(b) ( charged $154 for service call and $762 total to repair

(c) Court: ( services $150

(i) $150 – 72 (Payment to other co.) = $78

(ii) $762 – 78 = 684 ( ( had to return $684

(3) 2-3x what Price should have been is the MINIMUM disparity courts will view as substantively unconscionable

f. Alternatives to 2 Prong procedural/substantive framework (Note 4 to Williams)

(1) Overlap between doctrine of unconscionability and CL formation defenses (fraud, duress, undue influence)

(a) Hillman: More specific traditional CL doctrines preferable to unconscionability and in pure “unconscionability” cases, courts should have power to strike down extreme clause that “shocks the conscience”

(b) Prince: procedural relates to CL forms of bargaining misbehavior, dislikes “absence of meaningful choice” – vague and difficult to apply

(c) Hillman and Prince critical of substantive/procedural framework: When have almost-fraud/duress/undue influence and not happy with provisions, Hillman and Prince would caution in leaping to unconscionability

(2) U3C Confluence of factors – Multi-factor approach v. 2 prong – difference is more appearance than substance, factors subsumed

6. Consumer Context: Williams v. Walker Thomas (Add-On Clause, Pro-Rata Appl) 

a. (/Buyers defaulted on installment payments on purchases from furniture store: Add-On Clause with pro-rata application of payment is unconscionable

(1) Clause: “all payments now and hereafter made by [purchaser] shall be credited pro rata on all outstanding leases, bills and accounts due”

(2) Definitions

(a) ADD-ON CLAUSE = an installment-K provision that converts earlier purchases into security for new purchases

(b) PRO RATA = proportionately

(3) Secured transaction in consumer context – backed up promise to pay with collateral, what purchased

(a) K clause: if default, repossess all products ever purchased and not just that particular product

(b) Pro-rata application of payment provision – payments applied to all products purchased ( products not free as collateral until entire balance paid

b. Ct created CL doctrine of unconscionability, largely derived from § 2-302 – didn’t really answer either point – remanded for evidentiary hearings

(1) CL courts didn’t weigh consideration but sometimes, with gross disparity in value, presumptive of defect in bargaining process (e.g. widow’s promissory note – really policing unfair K)

(2) Williams not sale of goods – secured transaction, UCC Article 9 governs – recently incorporated doctrine of unconscionability

c. Other views

(1) Leff not shocked by add-on clause

(2) U3C (Uniform Consumer Credit Code): permits use of add-on clause but only if payments allocated in order of purchase, not pro rata

(a) U3C as whole not influential (adopted by only 5 states) but this provision is influential

(b) Statutes invalidate Pro Rata Application of Payments, like Add-On clause in Williams

(c) Many state courts adopted same rule

7. Commercial Context: American Software v. Ali (commissions after termination) 

a. Ali = former saleswoman for American Software, left to work for competitor

(1) Big commission checks came in after 30 days

(2) Ali sues, claiming unconscionable term

b. Terms of Employment K

(1) “Commissions are considered earned when payment is received by the Company”

(2) If voluntarily terminated employment, forfeited commissions paid after 30 days following date of termination

c. Ct used Procedural and Substantive analysis – AND 

(1) Substantive (actual terms of K)

(a) Ct. adopted “shock the conscience” test: whether K terms so one-sided that “shock the conscience”

(b) Ct finds that clause doesn’t shock the conscience

(i) Commercial Purpose of Clause

(a) Shouldn’t be entitled to checks indefinitely

(b) Received draw = minimum + portion of commissions

(c) Commissions based on Ks procured and Ks serviced, otherwise no incentive to service Ks – ignore existing customers and pursue new ones

(d) Co. wants to encourage rep.s to service Ks Ali procured after she leaves, therefore needs commissions to pay them

(ii) Allocation of Risks

(a) Coincidence that payment not made until after 30 days but this was a risk she took

(b) Co. took risk that if she had not been a good sales rep, may not have exceeded/justified draw

(2) Procedural (manner in which K negotiated and the circumstances of the parties)

(a) Aware of her K obligations and voluntarily agreed to assume them

(b) Ali sophisticated – no gross inequality in bargaining power

(i) Businesswoman, Experience with Ks

(ii) Read K (1.5 hours for 2.5 page K)

(iii) Bargaining clout to negotiate changes beneficial to her (headhunter fee)

(iv) Had benefit of counsel (even if her friend)

(v) K terms straightforward and easy to understand

(vi) Other employees had altered term – had succeeded in changing period

d. Held: Termination Clause not procedurally or substantively unconscionable

(1) Reconcile with Williams?

(a) Employment Ks fall on cusp between consumer and commercial context

(b) Choices and ID of party

(i) Ali appears to have employment choices: recruited for this position, accepted position elsewhere and was a sophisticated businesswoman

(ii) Williams had no choices, few stores willing to extend credit and was a unsophisticated consumer

(c) Terms at issue

(i) Cut-off Commissions: 30 days – clear K, understood term and even thought not enforceable

(a) However, difficult at beginning of employment relationship to negotiate ending – indicates to employer not interested in sticking around

(b) If think K clause is unenforceable, better to have explicit negotiation

(ii) Pro Rata: lose all if default on any, not clear to Williams, fine print

8. 2nd Commercial Context: Piantes v. Pepperidge Farm (termination of franchise)

a. Distributorship Franchise Agreement

(1) Termination Clause: PFI could terminate w/o cause if paid 125% of fair market value of franchise, as det’d by panel of arbitrators

(2) PFI terminated because ( refused to decrease distribution area and appeared to have veto power from termination clause, which it eventually exercised

b. Piantes/( = independent contractor who delivered goods  ( Ct. rejects all 4 claims

(1) Misrepresentation

(a) ( must show 1) ( made false representation of material fact with knowledge of its falsity, 2) ( made statement for purpose of inducing ( to act thereon, and 3) ( relied on that statement to his detriment

(i) Duty to read

(ii) Duty to negotiate or not sign if language conflicts

(b) Agent’s “Don’t worry about” termination clause 

(i) Non-actionable Opinion – persuasive salesmanship, prediction wouldn’t exercise accurate for almost 25 years

(ii) Even if promise, not actionable unless (’s reliance was reasonable and evidence that ( intended to breach promise at the time it was made

(a) (’s reliance unreasonable as a matter of law given conflicting language in document

(i) ~Sherrodd: precluded Par Ev of fraud because conflicted with terms

(b) No evidence that in ( intended to breach promise at time made – 24 years ago

(iii) No fiduciary relationship: franchisor and franchisee not jointly liable, even though long-term partnership-like agreement (partners are jointly liable)

(iv) Ct. should have discussed PER Fraud exception

(2) Promissory Estoppel

(a) Need promise, on which ( reasonably relied to his detriment, and injustice can only be avoided by enforcement of promise

(b) Opinion (not promise) not actionable and, even if promise, reliance unreasonable as a matter of law

(c) Even if promise on which reasonably relied, no injustice if don’t enforce because for relatively small investment ($2K), 25 year long relationship and 125% buyout (paid $225K)

(3) Good Faith: Is K enforced or performed in Good F?

(a) No notice of termination required but received 50 days of notice (Cf. Zapatha: 90 days notice and 80% buyout)

(b) ( getting a premium – made more than whole even if no notice required

(c) Agreement specifically contemplates possibility of unilateral termination by ( and specifically provides a contractual remedy – virtually impossible for ( to take unfair advantage

(i) Termination not motivated by bad faith and ( not deprived of fruits of his agreement

(ii) Can you ever find breach of Gd F if all that party has done is to seek enforcement of an explicit term in K?

(4) Unconscionability

(a) ( required to show agreement allocated risks and burdens connected with termination in an unreasonably disproportionate way and termination provision not reasonably related to legitimate commercial needs of (
(b) Compared to Zapatha, another challenged franchise termination clause

(c) Procedural

(i) Standard: Product of “unfair surprise”

(ii) No surprise (( not aware of provision)

(a) In force for 24 years

(b) Signed 5 different versions of K containing it, never asked about it after 1st time

(c) Complained re term when originally executed agreement but signed K as written

(d) Substantive

(i) Standard: “oppressive” terms, too hard a bargain

(ii) Invested $2K + truck

(iii) More notice than required (zero required) and Received 125% - full value of investment + 25% for inconvenience ( far greater contractual protections than Zapatha
Problem 8-4 (Adoption Consent)

c. Teen mother signed consent form giving up parental rights a few weeks after gave birth and now, 6 months later, consults attorney re options

d. Minority

(1) Not a defense because statute provides “regardless of age” mother can give consent

(2) Statute: If old enough to give birth, old enough to give up parental rights

e. Mental Incapacity 

(1) Severe post-partum depression

(2) Cognitive (didn’t know it was a K) ( S may not have known but hard to argue didn’t know because of her conditon

(3) Volitional - felt compelled to sign

f. Public Policy

(1) Not an issue because statute complied with

(2) Statute provides for giving up parental rights, therefore not violation of public policy for her to give up parental rights

g. Duress

(1) No wrongful threat whatsoever

(2) Only threat – stuck with baby, no one else

h. Undue Influence § 177

(1) Elements (2):

(a) Undue susceptibility to pressure (Samantha)

(b) Excessive Pressure (Mrs. W)

(2) Undue Susceptibility to Pressure?

(a) S physically and emotionally not feeling well, post-partum depression, just gave birth, difficult birth, mother won’t help and is furious at S, felt overwhelmed, sick baby

(b) CL limited to breach of fiduciary relationship – Mrs. W had no fiduciary relationship to S but was fiduciary of baby

(3) Excessive Pressure: Odorizzi Factors ( Mrs. W probably did not exert excessive pressure

(a) Discussion at an unusual or inappropriate time? Still on best rest under doctor’s orders

(b) Consummation in unusual place? At home, not in welfare office

(c) Insistent demand that the business be finished at once? No 

(d) Extreme emphasis on untoward consequences of delay? Keeps baby

(e) Use of multiple persuaders by dominant side? Yes, 2

(f) Absence of 3rd party advisers? Yes, no lawyers, priest, aunt

(g) Statements that no time to consult 3rd party advisers? No

(4) § 177(3) – Mom

(a) If mom induces assent, K voidable unless Mrs. W entered transaction in Gd F and, without reason to know of the undue influence, either gives value or relies materially on the transaction

(b) Undue Susceptibility? Yes

(c) Excessive Pressure? 

(i) Factors pretty much the same

(ii) What pressure did mom exert?

(a) I’m not helping

(b) If you want help, here’s Mrs. W – she’ll take care of baby because you can’t

i. Misrepresentation § 164

(1) Mrs. W remained silent (didn’t utter an untruth, which is required for Misrepresentation –misstatement of fact) and had no duty to disclose

(a) Follow-up Q: 

(i) Did Mrs. W say anything else? 

(ii) Is Mrs. W from welfare department? 

(b) If Mrs. W not from welfare dept., complicit with mom because of mom’s misrep (????)

(2) § 164(2) Misrep by Mom (not party to transaction)

(a) “Mrs. W is here to take care of baby”

(b) Did Mom know S mistaken re Mrs. W? 

(i) § 161(d): No scienter if fiduciary

(ii) Mom knew Mrs. W was there to take baby

(c) § 173 K between fiduciary and beneficiary (Mom-S)

(i) Presumption K voidable

(ii) Fiduciary/Mom has duty of disclosure and must make sure K on fair terms, that all parties manifest assent with full understanding of their legal rights and all relevant facts

(iii) Weakness: Parental Immunity – can’t sue Mom

j. Non-Disclosure § 161

(1) No explicit triangulation but ties into misrep

(2) Requires scienter – not required to disclose what don’t know or understand

(3) § 161(c) Mistake re contents of document

(a) No such thing as an innocent actionable non-disclosure

(b) Mrs. W must know S is mistaken as to contents of writing

(c) Recollection – problem of proof re recollection

(4) § 161(b) Basic assumption on which K was made (that baby would be returned) AND Gd F (dishonest in fact) and Reasonable Standards of Fair Dealing

(a) ~Infertile Cow – both parties mistaken re basic subject matter of K

(b) Is it commonplace for social workers to be clear and explain re document asking young girl to sign? In profession and around country?

(c) If it is commonplace, not in best interest of child (triangulates defense)

(5) Keeton Factors re Disclosure

(a) Nature of Fact/K not disclosed – with something as important as adoption or waiver of parental rights

(b) Weakness: Whether Mrs. W KNEW

k. Unconscionability § 208 – only doctrine that deals with substantive terms

(1) Procedural AND Substantive 

(a) Procedural: gross disparity in bargaining power (bargaining process), irregularity in bargaining process

(b) Substantive

(i) If terms unreasonably unfavorable (“shocks the conscience”) and lack commercial purpose 

(ii) Look at agreement – argue that statute shocks the conscience because not freely revokable, only under K (look at other states), irregularity in state adoption laws

II. Justification for Nonperformance

A. Overview

1. Previous Formation Defenses (misconduct of one party)

2. Here, K surprisingly different from what believed or oppressively unfair

a. Excuses from performance because of changes in circumstances that occurred or came to light after the original agreement was made

b. If a circumstance not expressly provided for in K adversely affects one party in terms of performance or value of K, should that party be allowed to escape the obligation of performance the K would otherwise impose?

c. Hard to prove these defenses because contravenes basic purpose of K: Allocation of Risk, even if superseding events make it hard for party to fulfill its obligations

3. Mistake –re a fact existing at time K was made

4. Changed Circumstances

a. Impossibility

b. Impracticability

c. Frustration of Purpose

5. Modification

 Mistake

6. CL defense – hasn’t changed much

7. Restatements

a. Overview

(1) § 152 for Mutual Mistake

(2) § 153 for Unilateral Mistake – not embraced by courts (~§ 90(2))

(3) § 154 indicates overlap between Mistake, Unconscionability and Duty to Disclose

b. § 152 When Mistake of Both Parties Makes a K Voidable 

(1) Mutual Mistake at time K made

(2) Re a BASIC ASSUMPTION on which K was made (super-materiality standard)

(3) [Has a material effect on the agreed exchange of performances]

(4) Parties haven’t otherwise allocated the risk

c. Defense of Mistake narrowly drawn, otherwise undercuts basic risk allocation function of K

8. Lenawee County Bd of Health v. Messerly (Bought bldg. ( Condemned)

a. Facts

(1) K for sale of apt. bldg.

(2) K Clause: “Purchaser has examined this property and agrees to accept same in its present condition.  There are no other or additional written or oral understandings”

(3) Buyers subsequently discovered raw sewage, tests indicated inadequate sewage system ( Bd of Health condemned building and prohibited human habitation until septic system brought up to code ( problem may not be fixable

b. Mutual Mistake 

(1) Must be Mutual Mistake and Mistake At Time K Made

(a) Seller didn’t know septic system illegal and how installed at the time K made

(b) Seller claimed not mistake at time K made because not discovered until after sale ( rejected by Court

(2) Basic Assumption on which K formed

(a) That apt. would be habitable

(b) Meant to be income-producing property – basis on which price established

(3) Material Effect on Exchange: Now apt. has no value, not income-producing apt. bldg.

c. Mistake but Buyer not permitted to rescind K - Why? ( Which party bears the risk of Mistake?

(1) § 154(a) A Party Bears the Risk of a Mistake when the risk is allocated to him by agreement of the parties

(a) Look at K term “as is”: Buyer has examined property and agrees to accept as is

(b) Mistake Defense very narrow because undercuts basic purpose of K law ( Allocation of Risk

(c) Mistake (along with other defenses) permits rescission of K ( Restitution typically only damages available

Changed Circumstances bet. entering K and the time set for performance

9. Impossibility

a. CL: Had to show OBJECTIVE impossibility: “no one could do it” 

(1) Not an excuse if performance more difficult or expensive or because K had lost its value to that party

(2) Was non-occurrence of superseding event a basic assumption on which K was made?

(a) Easy to solve if unique good

b. Taylor (renter of concert hall sues L because hall burned down – L excused)

(1) Held that L excused by accidental destruction because the hall itself was “essential” to the performance of the K and the K had contracted on the basis of its continued existence

(a) Unique, can’t rebuild in time

(b) L in breach if attempted to substitute another hall

(2) Relationship between Impossibility and Mistake: no one can perform and supervening event – non-occurrence of fire must be basic assumption on which K was made

(3) Rule: When a person or thing “necessary for performance” of the agreement dies or is incapacitated, is destroyed or damaged, the duty of performance is excused (§ 262, 263 and § 2-613)
c. Bende (combat boots destroyed in train wreck – Seller not excused, any boot ok)

(1) Real property unique by its nature, while goods are not (unless wanted particular goods, e.g. Tom Hanks’ boots)

(2) Non-occurrence of train wreck

10. Frustration of Purpose

a. Frustration of Purpose  = The exchange called for had lost all value to ( because of a supervening change in extrinsic circumstances

(1) Rarely used

(2) Really a Buyer’s defense

b. § 265 Discharge by Supervening Frustration

(1) After K made

(2) “Purpose frustrated by supervening event must have been the “principal purpose” of the party making the K 

(3) Frustration must be substantial
(4) Frustrating event must have been basic assumption of K 

(5) Unless language or circumstances indicate the contrary

c. Krell (Rented room for coronation, postponed because king got sick ( T excused)

(1) Basic Assumption: hotel perfectly situated for viewing ( defeated by Illness

d. Karl Wendt Farm Equipment (( went out of business)

(1) Was the non-occurrence of bankruptcy a basic assumption on which K was made?

(2) H: No, can’t relieve of contractual obligations just by filing for bankruptcy ( financial condition of buyer rarely a basic assumption

11. Impracticability § 261

a. Elements:

(1) Some changed circumstance, the non-occurrence of which was a basic assumption on which the K was made

(2) Occurrence of event must render performance impracticable

(3) Parties must not have allocated the risk

b. What counts as impracticability?

(1) Must show prices “well outside normal range” (may put out of business) and Non-occurrence of event = basic assumption on which K was made

(2) Mere lack of profit under K insufficient but financial exigencies can count  if “well beyond the normal range” (Comment d to § 261)

(a) Mineral Park put out of business if performed K – 10-12x

(b) Waller Bros. Not out of business with 30%

c. Basic Assumption on which K was formed

(1) Severely narrows applicability of these defenses

(2) Acts of God/force majeure

(3) Foreseeability (Forks)

(a) Some courts require discuss foreseeability – require that event was unforeseen or unforeseeable at time K made

(b) Majority of courts reject adding that supervening event be foreseeable ( don’t look at foreseeability in determining whether to grant relief under impracticability or frustration

(4) Suez canal cases (closing of canal ( increased P of goods transported) 

(a) Price increases well outside normal range– may well have bankrupted

(b) If route was specified in charter, establishes that non-occurrence of closing of canal was a basic assumption on which K was made ( relieved of obligation

(c) Would they have been in breach if had taken different route? If no, not basic assumption

(5) UCC § 2-615: “unforeseen” v. unforeseeable ( chose “unforeseen supervening events” – no express unforeseeability requirement

d. Mineral Park Land Co. (Req.s K: purchase and extract gravel from (’s land)

(1) Particular place must have been basic assumption

(2) Physically possible to keep digging but 10-12x more expensive

(3) Possibly mutual mistake but court instead creates Impracticability

(4) Impracticable because made 10-12x more expensive, different from what parties had both contemplated at time of contracting
Modification

12. Enforcement of Modification Agreement

a. Although standard for enforcement loosened up since CL, many courts still follow CL test – still agreement, even one-sided agreement (modifies only one party’s obligations)

b. CL

(1) Modification requires additional consideration

(a) Pre-Existing Duty Rule: no additional consideration to promise to do what was already bound to do 

(2) One-sided modification presumptively improper unless falls under exceptions: 1) unanticipated difficulties in performance or 2) reasonable reliance

c. Restatements

(1) § 89(a) Unanticipated Difficulties Rule ( courts construe 2 ways

(a) Restatement of King Rule (~ CL)

(b) Is there a changed circumstance? (not whether changed circumstance was foreseeable)

(i) Some courts: Was modification fair and equitable?

(2) § 89(c) PE Exception, if accepted by court (courts reluctant to apply because all modifications seem enforceable), detrimental reliance ( performed under modification agreement and out-of-pocket expenses

d. UCC§ 2-209 ( Roth Test

(1) Modification does not require consideration and subject to a Gd F Test

(a) § 2-209(1): One-sided modification needs no consideration to be binding 

(b) Comment 2: UCC polices against advantage-taking by requiring that modifications meet Gd F Test (not product of advantage-taking) ( only enforce if consistent with Gd F

(i) Good F: 1) Honesty in Fact (subjective) and 2) Observance of reasonable commercial standards (Objective – just applies to merchants)

(2) Roth Steel
(a) Roth 2-Part Test (whether modification request made in Gd F)

(i) “Unforeseen Economic Exigencies” (~ King) ( goes to objective standard: Would reasonable merchant request modification under these circumstances?

(ii) Gd F Belief had defense that relieved of obligation and made no threat to breach (Bad Faith to try to coerce modification) ( relates to subjective standard

(a) Dishonest-in-fact if threaten to breach if did not honestly believe had defense to performance obligation

(b) Inference of Bad F can be rebutted by showing that party threatening not to perform honestly believed had a legal defense to legal duty of performance

(b) Roth request made in Bad F because offered as an after-thought during litigation, not at the time modification sought, didn’t honestly believe that relieved of performance obligation

(c) Roth only helps to determine whether modification REQUESTED in Gd F

(3) Some courts require that modification be AGREED TO in Gd F

(a) Modification enforceable because agreed to modification but secretly harbored intent not to perform

(b) Require reservation of rights – agree to modification but openly say acting under protest and will sue

(4) Basic policy purpose of UCC: make commercial law consistent with commercial practice

(a) Comment 1: “without regard to technicalities”

(b) Roadblock if require consideration for modification ( trickery (agree with secret intent to bring action, not enforceable)

(c) Presumption that requests for modification commonplace and not always result of advantage-taking

13. Alaska Packers’ Association v. Domencio (Fisherman K to fish in Alaska)

a. K signed in San Francisco to go to Alaska – salary: season rate + per salmon rate

(1) Sailors: rotten nets, couldn’t catch as much as expected ( went on strike

(2) TC: can’t imagine why would send rotten nets, so concluded that nets were fine

(a) Why might provide rotten nets?

(i) Invested so much in cannery, $150K

(ii) Paying $50 no matter how hard sailors work

(b) AC left with finding of fact – left undisturbed

(3) No additional consideration for 2nd K for $100, therefore no K

(a) One-sided modification – only employer’s duties modified, therefore no consideration

(b) Sailors only doing what was legally obligated to do, therefore no consideration

(i) If had been more savvy, could have gotten modification in their performance obligation (narrower) to make it 2-sided

(4) Policy Reasons for requiring additional consideration

(a) Leverage changes after K partially performed – virtually irresistable

(i) No alternate labor pool in Alaska

(ii) Sailors refused to work as a group unless given 100% raise

(iii) Employer has no choice but to acquiesce ( No alternate labor, Expensive cannery, and Fish no good if wait

(b) Recognizes likelihood modification agreement is product of advantage-taking

(5) Exceptions to CL rule applicable?

(a) If coldest winter doesn’t satisfy exception in King, then rotten nets wouldn’t – King might apply if winter so bad ocean water frozen so couldn’t use nets

(b) CL does not differentiate between legitimate and non-legitimate requests for modification

14. Exceptions to CL rule that modifications require consideration:
a. Unanticipated Difficulties Rule: King (K to build RR across N. Minnesota wilderness) ( codified in § 89(a)

(1) RR specified time by which RR to be completed, was critical to payment

(a) K about to be breached by construction co. – coldest winter ever (snow, frozen ground) ( K couldn’t be performed

(b) Impossibility and Impracticability N/A because… – was weather a basic assumption on which K was made?

(c) RR agreed to modification but later sued

(2) Ct. found CL exception to pre-existing duty rule: Unforeseen Difficulties Rule, Elements:
(a) Unforeseen difficulties

(b) Not known or anticipated at time K entered

(c) Imposes substantial burden beyond that anticipated by the parties

(d) Opposite party promises extra pay if will complete K

(e) Promise to complete (( is supported by consideration)

(3) Don’t need to satisfy Impracticability to fit under King

(a) Impracticability – weather not a basic assumption on which K was made and Impossibility – rarely available 

(b) If K impracticable, permits party with hardship a defense to performance obligation – no legal duty because of impracticability rule

(c) King doesn’t require to be basic assumption on which K made ( even if don’t fulfill CL, there may be circumstances under which unforeseen, not to take advantage of shifting leverage

(d) Dealing with unforeseen circumstances rather than advantage-taking

(4) Exception not satisfied in this case: of course it’s cold in Minnesota, not “unforeseen” because should have anticipated weather like this

b. Mutual Rescission: Schwartzreich (Employer tore up 1st K, then signed new K with designer who would otherwise have gone to competitor mid-season)

(1) “Fictitious” mutual rescission ( new K that can be upheld

(2) Literally no pre-existing duty rule because when enter 2nd K, no 1st K because was torn up

(a) No legal obligation to perform under 1st K due to mutual rescission

(b) 2nd K not modification of the 1st
(3) Very formalistic – hard to justify under policy

(4) Not widely followed today

15. Modern 

a. Many modern day courts require additional consideration to support modification – continue to rely on CL rule and often point to § 89(a) exception

b. § 73 ~ Pre-existing Duty Rule  ( not helpful for sailors

c. § 89 When modification is binding

(1) If modification is fair and equitable in view of circumstances not anticipated by parties when K made

(2) To the extent provided for by Statute – cross-reference to UCC

(3) To the extent that justice requires enforcement in view of material change in position in reliance on the promise (Promissory Estoppel exception)

d. § 89(c) PE exception ( what kind of detrimental reliance looking for?

(1) Even Knapp wary of using PE – swallows up 

(2) Fishermen – on way back, did what captain said = detrimental reliance

(3) But this swallows up rule: would never need consideration – merely performing legal duty = detrimental reliance ( no limit on modification agreement that can be enforced

(4) Many courts reluctant to embrace § 89(c) PE exception

16. Economic Duress

a. Elements

(1) Wrongful threat

(2) Lack of reasonable alternatives

b. Kelsey-Hayes Co. v. Galtaco Redlaw Castings (3 year Requirements K for castings: Kelsey agreed to buy all its castings from G; G sells to other companies)

(1) Facts

(a) G made decision to discontinue operations but offered customers to keep open if 

(i) Increase P 30%, otherwise can’t continue

(ii) Increase P 30% again – other buyers found other suppliers, G only supplying to K

(b) ( important, if not exclusive, supplier to car co.s ( huge damages if ( breached

(c) (: Duress – no choice

(2) Court only focuses on Economic Duress (no merit to claims of unconscionability, bad faith and unjust enrichment)

(a) Goods K, governed by UCC § 2-209

(b) No need for consideration – none here

(c) Gd F? Roth Test

(i) “Unforeseen Economic Exigencies” – G running business at a loss – Would ordinary merchant make this request?

(a) A decrease in requirements not Gd F 

(b) Here, not Buyer’s economic exigencies, Seller is the one who suffers economic difficulties and Seller must provide all Buyer requires

(c) Changed circumstances: act of God, labor strike

(d) Here, not sure why G is suffering economic difficulty – may have been predictable (e.g. badly run)

(ii) Wrongful threat to breach K? Did G honestly believe it had a defense to performance?

(a) Impracticability (usually best choice): G operating at a loss

(i) § 2-615 Basic Test for Impracticability: Occurrence of contingency, the non-occurrence of which was a basic assumption on which K made ( K not made on continued financial strength, financial difficulties not unforeseen at time (running at loss)

(ii) Insolvency alone not a defense to performance under Impracticability

(iii) Mere lack of profitability for K at issue doesn’t satisfy but if changed circumstance put out of business completely, might be sufficient ( need a changed circumstance that makes K really unprofitable 

(b) Impossibility – Objective Test: Could someone perform K?

(d) Economic Duress – Elements (§ 175):

(i) Wrongful Threat induces manifestation of assent (~ Roth 2nd prong)

(ii) Lack of reasonable alternatives for V

(e) § 176 What’s a “wrongful threat”

(i) § 176(1)(d): Improper threat if the threat is a breach of Gd F and fair dealing under a K with recipient

(f) Ct: Not illegal threat, doesn’t have to be criminal or illegal threat ( Threat to go out of business if didn’t pay higher prices was improper, in violation of Gd F

(i) Bad Faith because G didn’t have Gd F defense to performance obligation

(a) Threat is wrongful if threat is made w/o Gd F belief that relieved of performance obligation

(b) ~ Roth 2nd prong: Did you believe you were relieved or had a defense? If did, made in Gd F

(c) Courts look to Gd F and Economic Duress

(ii) Lack of Reasonable Alternatives

(a) Why couldn’t ( say no?

(i) G the only producer/supplier at the time – would take time for other companies to gear up for production

(ii) ( contacted other suppliers but unsuccessful

(iii) Car companies would have had to stop production

(b) What if K just sued G and recovered $?

(i) $ remedy insufficient in this case: G has no $, ( in breach with car companies, any $ recover from G would go to bar companies

(ii) If feasible for V to sue, can’t show didn’t have reasonable alternatives ( $ damages insufficient

(iii) [K would never get another K again – less convincing because reputation damages usually not covered in expectation damages]

(c) What if G honestly believed had a defense but doesn’t?

(i) Might be enough if Gd F belief but both § 2-209 and Economic Duress have a 2nd prong

(d) UCC Test easier to satisfy than CL Test

(i) UCC Good F Test focuses on whether modification requested to take advantage of shift

(ii) CL broad rule – myopic: whether there is additional consideration to support modification (+ a few exceptions)

Problem 9-3 (Tile installation at Dept. Store)

17. Overview

a. Facts

(1) Wallers have K to install tile

(2) EverWare/Tile maker has severe labor problems ( raise prices by 30%

(3) Wallers want to pass on at least 20% of cost to Dept. store (assume K not as/not profitable)

b. Why would anyone enter K that fixes P if P will fluctuate with market?

(1) Could have K to price that fluctuates with Market

(2) Should party be able to get out of K due to intervening change in circumstances or event because K not profitable?

18. K for Sale of Goods performs Risk Allocation Function

a. Market P

(1) Increases ( Risk Seller bears

(2) Decreases ( Risk Buyer bears

b. Availability of Good on Market

(1) Increasing difficulty to procure due to shift in supply and demand

19. Mistake

a. Mutual Mistake

b. At time K made

(1) Mistake (labor troubles) would develop and affect pricing of tiles – AFTER K was made (Cf. Infertile Cow – mistake at time K was made)

(2) Assume labor troubles prior to K made but Wallers didn’t know

c. Mistake re basic assumption on which K made

(1) Cf. Infertile Cow: infertility of cow was a basic assumption because P different for meat cow v. dairy cow, and pregnant cow even more valuable

(2) Basic assumption that Wallers would install tile, not that relieved of responsibility if tile price increased

d. Has material effect on the agreed upon exchange of performances

(1) Price = Material Effect

20. Impossibility? 

a. No, could perform but would cost more

21. Frustration of Purpose? 

a. No, really Buyer’s defense, therefore N/A

22. Impracticability

a. Waller Bros. Not out of business with 30%

b. Non-occurrence of P increase was not a basic assumption on which K was made

23. Modification

a. Modification under CL

(1) Request for modification: pay 20% more than K requires

(2) Wallers: Rising costs, in a bind, difficult to get work done in time

(3) Dept store in a bind – sent out notices that would open on a certain date

(4) Wallers not promising to do anything additional , therefore not enforceable

(a) King exception: Was price increase due to strike unanticipated? Labor problems not foreseeable

(b) Mutual Rescission exception? Both parties must rip up 1st K

(5) General Counsel can tell to agree while harboring secret plan not to perform modification because know that it is not enforceable but court may use § 89(a) to enforce

(a) Fair and equitable? Wallers proposing to share P increase

b. Modification under UCC

(1) Predominant Factor Test

(2) No consideration needed for UCC, apply Gd F Test ( Roth Test
(a) Unforeseen Economic Exigencies: Would an ordinary merchant request increase/modification if supplier increased P 30%? Yes

(b) Even if economic exigencies, was modification request made in Gd F?

(i) Did Wallers threaten to breach K in Bad F? 

(a) Difficult to claim they requested modification in Bad F – careful re wording

(ii) Did Wallers have Good F belief that they have defense that would relieve them of performance obligation?

(a) No legal defense to performance

(b) Phone conversation – not talking as if had defense

(c) Won’t or can’t perform because has defense (impracticablility, impossibility, possibly formation defenses)

(d) Otherwise just advantage-taking ( sth to police against

c. Economic Duress

(1) Wrongful Threat (threat even though had no belief re legal right to breach) ( would have to imply threat

(a) Waller careful re language – not literal threat – if no price increase, not sure can get K done on time 

(b) Some courts more willing to imply threat

(c) No impracticability defense – wouldn’t put out of business (“we’d like you to pay more”)

(d) Economic Duress not available to Wallers

(2) Lack of reasonable alternatives ( Maybe

(a) Made reasonable efforts to acquire from other companies? Dept store called other suppliers/stores, Wallers are exclusive supplier

(b) Postpone opening? Dept store promoted opening for particular day – embarrassment

(c) $ damages N/A for compensating loss in reputation ( legal remedy inadequate

(3) Obligation of Gd F requires A to request modification in Gd F AND for B to accede to request in Gd F

(a) Acceptor can’t harbor secret intent not to perform modification

(i) Must express intent to litigate and accede to modification under protest

(b) If Dept. Store expresses intent not to perform, Wallers won’t perform ( therefore some courts don’t require to express this intent

(c) Practically no modification – Acceptor waives right to litigate or Breach ( sue me, won’t request modification

(4) UCC requirements easier to satisfy than R

24. Repudiation: Had Wallers repudiated?

a. No, didn’t clearly indicate that wouldn’t perform

b. Careful re wording – difficult to perform in time

Consequences of Non-performance: Breach

B. Overview

1. Breach = failure to comply with any performance obligation (easy to satisfy)

a. § 235(2): “When performance of a duty under a K is due any non-performance is a breach”

b. More interesting Q: Whether and to what extent does breach relieve other party of its performance obligations?

2. Under what circumstances is a non-breaching party relieved of its performance obligations?

a. Other party Repudiates (threat to Breach)

b. Other party Materially Breaches (big enough breach)

c. Express condition covers situation (this type of breach relieves of performance obligation)

C. Anticipatory Repudiation

1. Overview

a. Repudiation = Definite and unequivocal manifestation of an intention not to perform

(1) Earliest time relieved of performance obligation: Before performance required by K

(2) High bar/standard: Intentional

(3) Because performance not yet due, permit to retract repudiation before the other party has acted/relied to its detriment on repudiation or expressed that views repudiation as final

(4) Mere request for Modification  ( Repudiation

(a) Problems created when one party requests modification ( one party feels has no choice – economic duress?

b. Repudiation occurs before time of performance is due under K

(1) Says it, writes it or does sth

(2) Must be crystal clear that don’t intend to perform in order to count as Repudiation / relieve of performance obligation

2. Truman Flatt (K for ( to buy (’s land, contingent on ( getting rezoning)

a. Facts

(1) 3/93 K – contingent on ( getting rezoning for asphalt plant w/n 120 days after K date

(2) 5/21 ( letter: Public Meeting, unlikely to get rezoning, decided to withdraw rezoning request ( made offer to buy at lower price w/o rezoning

(3) 6/9 ( letter refused – not interested in selling for less

(4) 6/14 ( letter accepting original price, follow-up letters 6/23 and 7/6

(5) 7/8 ( letter: ( failure to waive zoning requirement and elect to proceed with K at time rezoning denied + new offer to buy at less than K price = voided K, ( relieved of performance obligation as early as 6/9

(6) (: 1) did not repudiate K and 2) even if did repudiate, timely retraction of repudiation

b. TC agreed with ( ( AC reversed and remanded

(1) Repudiation? § 250, § 2-610

(a) “Repudiation” = clear, unequivocal manifestation of intent not to perform

(i) Mere request for modification ( Repudiation

(ii) Request for change in price terms ( Repudiation, because not clear enough refusal to perform

(b) Here, no clear threat of non-performance – at best ambiguous, therefore Buyer did not repudiate

(2) Argues in alternative: Even if Buyer repudiated, did Buyer timely retract repudiation? 

(a) § 256(/ § 2-611): Repudiation nullified by retraction if notification of retraction comes to the attention of the injured party before he materially changes his position in reliance on the repudiation OR indicates to the other party that he considers the repudiation to be final

(i) Changed position: No change in position by Seller, no actions or Ks to sell to 3rd party

(ii) Indicates to other party that considered repudiation final

(a) Seller: choose to treat K as rescinded/repudiated

(b) Ct: Must tell Repudiator, otherwise eviscerates rule about allowing Repudiator to retract because Promisee would always claim that it had decided to treat repudiation as termination of K

(b)  “Retract” = change mind

(i) Law permits waffling because all events occur before performance is due under K

(ii) Debate over whether Repudiation should even be viewed as a breach / relieve of obligation

(a) Williston had doubts about repudiation: how can you breach when you don’t have obligation to perform yet?

(iii) Counter: Doctrine of Repudiation is necessary/good because if you are positive that other party won’t perform, why should you be required to wait until can sue – puts in unnecessarily tight position

(a) Hochster (K to employ messenger – CL cases on which Repudiation is based)

(i) H: in light of ( employer’s unequivocal repudiation of K, ( had the right to bring suit even before date of performance ( more rational to allow ( to enter into substitute Ks after the other party had clearly expressed intention not to perform

(b) In absence of repudiation, why problematic to turn around and hire another person? Maybe now you’ve repudiated by conduct ( Conduct counts

(c) Repudiation intended to help out promisee but don’t want to provide too much help because performance not yet due, therefore allow repudiator to retract unless really unfair

(i) Promisee detrimentally changed in position (accepted another position) or

(ii) Promisee told repudiator that K terminated

3. Assurances

a. Suppose you represented (s, had received (’s first letter, and (s had received inquiries for potential buyer willing to pay more

(1) Not refusal to proceed unless agree to modification

(2) Repudiation manifested by language or conduct

(3) Classic Repudiation: Sell to 3rd party – unequivocal manifestation of unwillingness to perform 1st K

(a) If wrong re 5/21 letter ( Seller has repudiated

(b) If right, ok to sell

b. CL: no options

c. R § 251 and UCC § 2-609 permit to request Adequate Assurance of Future Performance

(1) Viewed by courts as same standard

(a) Provides relief to party which has questions re other party’s ability or willingness to perform

(b) If B fails to give adequate assurances that A had right to demand, A relieved of performance obligations ( Repudiation, B can still retract Repudiation

(2) § 251 When Failure to Give Assurance May Be Treated as a Repudiation

(a) Lower standard: “reasonable grounds” for insecurity

(b) A party can demand assurance that other party will perform and may treat as repudiation the failure to provide adequate assurances that party had right to demand

(3) § 2-609 Right to Adequate Assurance of Performance

(a) § 2-609(1): a party with “reasonable grounds for insecurity” can demand “adequate assurance of due performance” from the other party - until receives assurance, may if commercially reasonable suspend any performance for which he has not received the agreed return

(b) § 2-609(4): Failure to give such assurances = anticipatory repudiation of the K

(c) § 2-609(2): Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance offered shall be determined according to commercial standards
4. Hornell v. Spry (exclusive distribution K of H’s Arizona Iced Tea in Canada)

a. Facts - Problems with relationship

(1) S supposed to pay w/n 10 days – didn’t, built up inventory ~ $100K by December

(2) S behind on payment obligations = breach, but Q: Enough to relieve H of its performance obligations?

(a) H tells S to get bank financing

(b) 4/94 S’s Letter re Vanguard $1.5m revolving line of credit

(c) 4/15/94 S asked H to speak with Metro

(i) Line of credit v. Factoring Arrangement

(a) Line of Credit: Lender takes security interest in inventory and provides credit as soon as inventory is on site

(b) Factoring: Buy accounts receivable – provides financing but only after A/R created 

(i) Less favorable than line of credit because don’t get $ until after A/R created

(ii) No $ until after S enters K to sell to retailer – later point in time, therefore less favorable arrangement

(ii) S asked H to send letter to Metro, “Factor” obscured

(a) In letter, H wants:

(i) Invoices paid by 14th day (14 day terms – increase from 10 day but sooner than actual payments)

(ii) Max $300K balance

(iii) Metro transferred whole balance to H ( H paid in full, though late

(d) Upon confirmation of payment, S ordered $390-450 K ( S in breach because ordered more than authorized to order

(e) H leans that S operation is a sham – no inventory, nothing on which S can receive financing ( H can’t be paid

(i) S appears to sell on consignment – Supplier prefers payment as soon as delivered

(ii) H writes S acknowledging receipt of payment and confirming $300K line of credit, based on prior representation re $1.5m line of credit

(a) H asks for 1) letter confirming line of credit and 2) personal guarantee and personal financial statements OR irrevocable line of credit (bank = creditor) for $300K

(b) S does not respond – H terminates

(3) Court doesn’t analyze whether S repudiated or materially breached K with H – Why?

(a) S never unequivocally refused – S continues to say want to continue distribution

(b) Inability to Perform – H has better argument but standard is definite and unequivocal

(c) H left with only reasonable grounds for insecurity, therefore demanded assurances

b. Issues

(1) Was there a K? (K Formation issue – have oral agreement)

(2) Was K terminated?

(a) Did H have reasonable grounds for insecurity?

(b) Was H’s demand for adequate assurance reasonable?

(c) Did S provide adequate assurance?

c. Why does Ct. conclude there was a K? 

(1) Performance – as if each bound to other

(2) Writing that would have satisfied SoF (( request letter for financing)

d. What counts as reasonable grounds for insecurity (lower standard than repudiation)?

(1) Q of Fact (buyer’s words/action, CoPerf or dealing between parties, and the nature of the sales K and the industry) AND standard of Gd F applies

(2) § 2-609 Comment 3: Seller has reasonable ground for insecurity when Buyer fails to perform this K or related K

(3) Significant financial difficulties

(4) Unreliable rumors or insignificant risks do NOT count

e. Must request for adequate assurance be made in writing?

(1) UCC § 2-609 requires writing ( Courts do not strictly construe or enforce 

(2) R § 251 doesn’t require writing

f. What counts as adequate assurance?

(1) Q of Fact: determined by commercial context

(2) Demand for assurances must be made in Gd F

(3) § 2-609 Comment 4: Ranges from Verbal guarantee ( Posting bond, depending on circumstances

(a) Verbal guarantee often enough to take Buyer off repudiation hot seat, whether good enough depends on who guarantee comes from

(i) Comment 4 to § 2-609: statement from “a known corner-cutter” might be insufficient

(b) Payment of past due account = adequate assurance

g. Court finds series of grounds for insecurities and series of demands for adequate assurances

(1) Reasonable grounds or insecurity: breach this K or other Ks

(2) H had reasonable ground for insecurity as early as late 1993 because S fell behind on payments

(3) S didn’t deny poor payment history or H’s right to demand adequate performance

(4) Sequence

(a) Initial grounds for insecurity

(b) Demand for Assurance

(c) Assurances forthcoming

(d) Further grounds for insecurity

(e) 2nd demand for assurance ( not met

(5) Ct: 3 reasons creating further insecurity

(a) S ordered more than max amount in contravention of letter agreement

(b) Sham operation – H checked (Unreliable rumors ( reasonable grounds for insecurity)

(c) H never received documentation to substantiate Metro arrangement

(i) S hiding factoring arrangement because not line of credit

(ii) Court noted that S not credible witness ( official comment: assurance from “known corner-cutter” ( adequate

h. Court distinguished Pittsburgh ( agreement not in writing and S unreliable

(1) In Pittsburgh, party with reasonable grounds for insecurity went too far – demanded too much, therefore the other party’s failure to comply ( repudiation

(2) If deem insecure, behave in accordance with reasonable commercial standards

i. Gd F: 1) Reasonable grounds for insecurity and 2) Whether demands for assurances reasonable

(1) Rarely used as private cause of action – informs other doctrines, e.g. Requirements K

(2) Ct: close Q on whether every aspect of H’s demand commercially reasonable or in Gd F but court influenced by history of relationship and S’s lack of credibility

j. Is demand for adequate assurances permissive or mandatory?

(1) R and UCC use “may” ( permissive

(2) Does that mean that if don’t demand, no liability?

(a) Hillman: demand should be mandatory under some circumstances, such as when aggrieved party could otherwise cancel or seek damages – permitting arbitrary cancellation inconsistent with mitigation principles and UCC’s policy of fostering completion of commercial Ks

(b) Case law divided

k. Waiting period

(1) UCC demander must wait “reasonable time” for assurances, max 30 days

(2) R “reasonable time” – no time specified

(3) S never responds to 5/10 letter with 2nd request for adequate assurances

Material Breach

5. Overview

a. § 235(2) Breach: “when a performance of a duty under a K is due any non-performance is a breach”  

(1) Performance is not due “if non-performance is justified for any reason” (Comment b)

(2) Any breach enables other party to receive damages

b. Focus: When does breach relieve non-breaching party of its performance obligations? 

(1) Material Breach – “a really big breach”

(2) Repudiation relieves non-repudiating party of its performance obligations

c. Total v. Material Breach

(1) Difference is a matter of degree

(2) Total Breach = Material plus ( relieves non-breaching party of performance obligations

(3) Material Breach ( does not relieve of performance obligation, can suspend performance

(a) $ value alone not determinative of whether material breach

d. No explicit rule in UCC

e. Doctrine of Total Breach creates new risks for non-breaching party

(1) If correct, relieved of performance obligation

(2) If get it wrong (not total breach) and take steps inconsistent with obligations, may have repudiated (Repudiation = definite and unequivocal manifestation of unwillingness to perform)

(3) What can a party do to protect self?

(a) Request adequate assurances of future performance – lower bar, don’t need to find whether K totally or materially breached to find party has right to demand adequate assurances

(i) ( had reasonable grounds for insecurity by 7/21 – ( a week late and $200 short and explanation: divorce court froze my assets ( perhaps met with oral assurances

(b) Draft into K “time is of the essence” clause

(i) Important to me that we perform on time – basis assumption on which K is made

(ii) But, even if express condition, courts reluctant to enforce

(a) Clause alone insufficient but considered with other factors

(b) E.g. pregnant wife, homeless – court held buyer was relieved of performance obligation

(c) Express Condition ( breach relieves of performance obligations

6. Total Breach = uncured material breach ( § 241 (5 factors) + § 242 (2 factors)

a. § 241 Test for whether failure is Material

(1) Extent to which injured party will be deprived of the benefit reasonably expected

(a) “Extent to which” – magnitude of breach - $ value

(2) Extent can adequately compensate injured party

(3) Extent to which breaching party will suffer forfeiture (from application of total breach)

(4) Likelihood that breaching party will cure (fix like should have been) his failure, taking into account all the circumstances including any reasonable assurances (reference to Repudiation)

(5) Extent to which the breaching party’s behavior comports with standards of Gd F and fair dealing

(a) In contrast, Corbin didn’t like including in balancing whether breach was in Gd F – muddy doctrine ( Restatements rejected Corbin’s view

b. § 242 Total Breach = § 241 factors + 2 factors:

(1) Extent further delay prevents substitute arrangements by non-breaching party

(2) Degree of importance K terms attach to performance without delay

(a) Comment b: “reasonableness of the injured party’s conduct in communicating his grievances and in seeking satisfaction”

c. Hypo: enter K to sell house …Closing 10 am on 5/3

(1) K requires transfer of clean title and clean house

(2) 3 conditions pre-closing 

(a) Judgment lien against house

(b) Cookie crumbs (not broom clean)

(c) Seller not there in time for closing

(3) Late for Closing

(a) Does not seem to be big deal – what if 2 weeks late?

(b) EMD – put in position if K not breached

(c) Two weeks later, could still be no damages

(d) Could recover EMD – relieved of obligation to buy house?

(4) Not broom clean

(a) Clean self or sue for cleaning bill/breach K

(b) Money damages probably sufficient, not big enough breach that can refuse to buy

(5) Lien attached to property – goes to Buyer ( Problems - $ not good enough to put in position as if clean title

7. Jacob & Youngs (( built house for (, K specified co. for pipes) 

a. Facts

(1) (’s architect learned some pipe not made by right co., directed to redo, co. did not, and architect refused to certify house as complete)

(a) Danzig research: wrought iron v. steel pipe – wrought iron superior

(2) (: build with wrought iron pipes, just different manufacturers, fact not Reading pipe ( relieve ( of payment obligation

b. Ct: Breach (any deviation from performance obligation) but insufficient to relieve ( of payment obligation

(1) DOCTRINE OF SUBSTANTIAL PERFORMANCE

(a) If substantially performedh, non-breaching party is not relieved of payment obligation

(b) Minor or immaterial deviation from performance obligation - not enough big enough breach to relieve O of payment obligation

(2) Measure of damages is Market Differential: market value of house as was with breach and market value of house as should have been

(a) Ct: Nominal/no damages ( ~ victory for contractor

(b) Cardozo’s decision deviates from general rule for measure of damages for substantial performance, which is COST OF COMPLETION

c. Whether “Substantially Performed” is Q of F ( Must weigh 4 factors:

(1) The purpose to be served

(2) The desire to be gratified

(3) The excuse for deviation from the letter

(a) Either breach or not breach, don’t examine willfulness

(b) But Cardozo says that WILLFULNESS is relevant: if willfully breach, can’t recover under Substantial Performance Doctrine

(i) Dissent: freedom to K

(ii) But if don’t examine willfulness, incentive for contractors to deviate in immaterial ways so that O still has to pay

(c) Contrast § 241(e): willful breach does NOT automatically bar recovery but motive of breaching party is a factor to consider in determining whether performance substantial

(4) The cruelty of enforced adherence

(a) Contractor has done pretty much all required to do and owner hasn’t paid

(b) If quality basically equal (nominal difference in market value), then to allow O to fail to pay $3700 = HARDSHIP TO BREACHER OUT OF PROPORTION TO BREACH

(c) Disproportionate value of performance obligation

(d) FORFEITURE: contractor already built and expenditures forfeited if owner excused from payment

d. Courts disagree re when performance is substantial 

(1) Magnitude of Defect

(a) Thomas Haverty: doesn’t impair building or structure as a whole

(b) Kreyer: Can only be minor deviation from K obligations

(2) Adequacy of $ Damages: if can be remedied at little expense or hardship, substantially performed

(3) $ Value of Breach

(a) Carefree Building Products: Breach amount nearly 25% of total K price ( Substantial Performance ( doesn’t take big breach

(4) Nature of Breach

(a) City School District: Wooden beams central to aesthetics ( nature of breach different, for Aesthetics don’t need to find substantial difference in quality – issue is how it looks

(b) For Aesthetics, even minor deviation sufficient - $ damages inadequate where aesthetics concerned

e. Divisible Ks

(1) Divisible K: overall K can be divided into a number of part performances and a portion of the K price allocated to each of the part performances

(2) Courts more likely to find substantial performance of at lease part of divisible Ks

(3) Carrig (K to build 35 homes and 20 built)

(a) Ct. allowed contractor to bring action because divisible K (even though 20 v. 15 sounds like material breach)

(b) Whether K divisible depends on intention of parties (language of K, manner in which it was to be performed, the method of payment, and the circumstances attending its execution and operation)

(4) § 240: 2 requirements in order for K to be divisible

(a) Must be possible to apportion the performances of the parties into corresponding pairs of part performances

(b) Must be proper to treat these pairs of part performances as “agreed equivalents”

(i) Intended to protect expectations of contracting parties

8. Sackett v. Spindler (K to buy stock from ( using installment payments, ( terminated)

a. Approach

(1) Q1: Is the other party’s breach material?

(2) Q2: Whether the material breach became total, entitling the other party to be relieved of its performance obligations

b. Whether breach is total or partial depends on materiality of breach

(1) TOTAL BREACH = “uncured material breach” ( non-breaching party relieved of its performance obligations

(a) Doesn’t mean that breaching party has breached all of its performance obligations

(b) Breaching party fails to correct or “cure” the breach within a reasonable period of time)

(c) Injured party entitled to recover actual damages and future damages that will reasonably flow from breach

(2) Substantial Performance and Material Breach are mirror images

c. Apply § 241

(1) Extent to which injured party will be deprived of the benefit reasonably expected

(a) Magnitude of ( not paying $59/85K

(b) 7/21 paid $19,800 about a week late and $200 short – breach but only material breach

(c) 9/1 (’s check bounced because divorce court froze assets

(i) Not impossibility – objective standard: could anyone have performed?

(ii) Not impracticability – financial distress alone not sufficient

(2) Extent can adequately compensate

(a) $ damages should be adequate if $ benefit

(b) ( can’t sell to someone else for $85K, relying on change of ownership to keep newspapers open – lack of influx of cash ( financial difficulties?

(3) Extent breaching party will suffer forfeiture

(a) Equity courts consider the effect of relieving non-breaching party and the effect of non-breaching party’s relief on breaching party

(b) If relieve of performance obligation, will ( suffer forfeiture (out-of-pocket loss, ~ detrimental reliance)? ( out of pocket $29,800

(c) Is breaching party entitled to restitution?

(i) CL: No, breached K

(ii) Mod: Enables certain breaching parties (not all) to recover in Restitution

(4) Likelihood that breaching party will cure his failure, taking into account all the circumstances including any reasonable assurances

(a) Pay amount due or some additional $

(b) ( bounced check, offered different payment plan thru a “liquidating trust” – no $ - no offer of cure and cure seems unlikely

(c) Might be enough if ( had said on 10/6 “The court will free up $59K tomorrow”

(5) Extent to which the breaching party’s behavior comports with standards of Gd F and fair dealing

Express Conditions

9. Express Condition – parties expressly agree that a particular breach will relieve non-breaching party of its performance obligations

a. Rule: Any failure of any express condition relieves non-breaching party of its performance obligations

(1) Courts reluctant to find existence of express condition because legal consequences so harsh

(2) Courts of Law Rule: failure of express condition relieved of performance obligation

(3) Courts of Equity sometimes excused failure of express condition, only 3 excuses

b. Promise v. Express Condition

(1) Promise can be breached but doesn’t automatically relieve of performance obligation

(2) Failure of express condition relieves of performance obligation unless excused

(a) Saw condition in PER: oral condition precedent

c. Focus on obligation that triggers express condition

(1) Obligor – promises to fulfill express condition

(2) Obligee – benefits from express condition

d. Condition Precedent v. Condition Subsequent

(1) Condition Precedent: before K formed

(a) If writing on its face unconditioned but oral condition precedent, relax PER for oral condition precedent and fraud, etc. because goes to formation of K itself – never intended to enter K

(2) Condition Subsequent: after K formed, my performance obligation conditioned on your performance

(3) In this context, doesn’t matter if express condition is precedent or subsequent (only care in PER)

10. Excuses (3) for failure to fulfill Express Condition 

a. Prevention

(1) Other party wrongfully hinders or prevents from fulfilling condition

(2) Must be wrongful preventing (e.g. no duty to drive to closing)

b. Waiver

(1) Waive express condition = voluntary relinquishment of a known right but can be retracted

(2) Can’t retract if other party has detrimentally relied on waiver or retraction comes to late for other party to fulfill condition

c. To avoid Forfeiture

(1) Forfeiture so extreme outweighs benefit non-breaching party would realize

(2) Seems to take wind out of any CL rule that any failure of any express obligation relieves non-breaching party of its performance obligation

(3) Not enough to find forfeiture – must weigh against harm non-breaching party would suffer from failure to adhere

11. Oppenheimer v. Oppenheim (Sublease)

a. Facts

(1) ( had 3 years left on lease, wanted to move

(2) (, potential subleasee, wanted renovation approval – don’t want lease if can’t make renovations, therefore want L’s written consent

(3) Letter Agreement

(a) ¶ 1(a) ( required to get L’s written approval of ( as sublessee

(b) ¶ 4(c) ( required to get written consent of L to (’s proposed renovation – if not received by due date, both letter agreement and sublease “null and void” and neither party was to have “any rights against nor obligations to the other”

(c) ¶ 4(d) parties “agree not to execute and exchange the Sublease unless and until…[4(c)] timely satisfied”

(4) ( satisfied ¶ 1(a) but for ¶ 4(c), ( called and said L consented by modified deadline (oral, not written) – written consent was 23 days late

(a) Parties had expressly agreed that if L didn’t expressly agree to renovations in writing, no sublease

(5) Detailed Jury Findings: Jury found in favor of ( because ( had substantially performed letter agreement

(a) ( had not breached letter agreement

(b) ( did not waive 2/25 deadline or written consent

(6) TC granted JNOV at (’s motion

(7) AC reversed JNOV because substantial performance sufficient

(8) SC reversed and remanded for new trial

b. I1: Does this agreement id a specific breach/express condition?

(1) Court looks at document itself to determine whether ¶ 4(c) was an express condition

(a) Document itself clearly and unequivocally addresses this issue

(b) Clear language of condition: if, unless, until, but (those words not necessarily enough according to N1)

(c) ¶ 4(c) uses language of condition and language makes clear that failure of some event (getting written consent) relieves both parties of performance obligation

(i) If this particular breach, “no rights or obligations to other”

(2) Enough for Express Condition that one party’s obligations relieved (doesn’t have to relieve both parties)

c. How to determine whether Express Condition?

(1) Express v. Constructive/Implied Condition

(a) Express condition – parties themselves agreed to ( must be literally performed, will of the parties

(b) Constructive condition – imposed by court “to do justice” ( substantial performance sufficient because law imposed, can deal with its creation as pleases

(c) § 227(1): if ambiguous language, prefer interpretation that not express condition if forfeiture [unless the event is w/n obligee’s control and the circumstances indicate that he assumed the risk]

(2) Turn to principles of interpretation

(a) Language of K

(b) K overall

(c) Parties’ conduct

(d) Who drafted K

(e) Who suffers (less sympathetic if drafters)

(f) Would forfeiture result? 

(3) If language unambiguous ( language of condition and language that failure of condition relieves of performance obligation

(4) If language ambiguous ( Courts tend to prefer to construe as Promise because of the harsh consequences from finding of express condition (relieves of performance obligation), especially if forfeiture would result

(5) May still be promise – breach, but may not relieve non-breaching party of its performance obligation (turn to § 241 Material/Total Breach analysis)

d. Forfeiture

(1) When arises

(a) Whether express condition intended by parties (higher on decision tree)?

(b) Whether find substantially performed or material breach?

(2) But no forfeiture suffered by ( because indemnification: New L wanted ( to move so badly, in end will hold harmless or indemnify for any loss suffered for breach of its old lease

(3) “Forfeiture”

(a) Oppenheimer: ( must have received some benefit from ( (~restitution)

(b) Other courts: Restitutionary recovery and Reliance MD (out of pocket expenses in reliance on letter agreement

e. Ct: if didn’t like express conditions (modified deadline and in writing), don’t sign it

(1) (’s 3 arguments: Waiver, ( should be estopped, and ( substantially performed

(2) only argument of substantial performance addressed on appeal because jury found no waiver and ( should not be estopped

(3) (: don’t be so literal (gave notice of L consent, L consented and consent timely)

f. H: Substantial Performance is not an excuse for failure to fulfill Express Condition

(1) Consistent with R(2): Comment d to § 237 rejects “substantial performance” qualification to rule of strict enforcement of express condition

(2) Childres wants to reject express condition rule – courts that agree (e.g. Jenkins, Alaska Energy) apply substantial performance to express conditions but often dicta because there’s forfeiture ( not much difference bet. excuse to avoid forfeiture and substantial performance

12. If express condition and failed, non-breaching party relieved of its performance obligation unless Excuse (3) -- substantial performance doesn’t matter 

a. Waiver Excuse

(1) Waiver = voluntary relinquishment of a known right

(a) Only immaterial condition can be waived (can’t waive material express condition)

(b) The more procedural it is, the less likely to call material

(c) You can only waive your right – immaterial express conditions meant to derive to your benefit
(2) No consideration needed for waiver (if consideration to support waiver, becomes modification not waiver)

(3) Can retract waiver if timely and just

(a) Usually waiver of procedural express conditions (e.g. date deadline)

(b) Timing of Retraction for 2/25 deadline

(i) If waive deadline on 2/24 and deadline passes, non-retractible if deadline passes

(ii) If waive on 2/23, can retract on 2/24 (still has time to fulfill)

(iii) If waive on 2/28, waiver immediately effective and can’t be retracted

(iv) Waiver on 2/23 and ( in detrimental reliance on waiver takes vacation and can’t be found ( ( estopped from retracting waiver

(v) If consideration to support waiver, becomes modification ( no retraction

(4) Nanakuli: Waiver v. CoPerf – 2x=CoPerf because unusual circumstances

(5) Here, changing deadline ( Waiver

b. Prevention Excuse

(1) Any wrongful conduct that obstructs or hinders from performance of condition

(2) Condition excused if obligor wrongfully hinders or prevents condition from occurring

(a) E.g. Not excused if locked the doors

(b) E.g. No duty to give ride to closing and thus not wrongful to refuse to give ride (Gd F not available because only applicable to whether K enforced or performed in Gd F, no K to give ride) 

(3) ‘Wrongful” ( Was there a duty to do sth different? Varies from court to court

(4) Oppenheimer referred to Estoppel 

c. Avoid Forfeiture - JNA

13. JNA v. Cross Bay Chelsea ((/L-Foro 10 year lease, possibility of extension ( ()

a. Facts

(1) ¶ 58 of Foro’s Lease: T had an option to renew for 10 year term provided “that T shall notify the L in writing by registered or certified mail six (6) months prior to the last day of the term of the lease that the T desires such renewal.”

(2) Foro sold lease to ( at 4.5 year point – ( wanted 24 year option, L agreed to modification

(3) ( was 5 months late in providing notice of intent to renew

(4) (: L reminded of other deadlines (taxes), L had self-interest in failing to remind of renewal deadline, didn’t have copy of original lease (language of ¶ 58), just had modification and assignment agreement

(5) Notice requirement in ¶ 58 is an express condition – failure of any express condition relieves of performance obligation (regardless of substantial performance) unless some excuse

b. Excuses

(1) Waiver

(a) No, L clearly wants strict compliance with ¶ 58 and failure to remind re deadline ( waiver

(b) Courts reluctant to conclude that extension of time deadline in past = extension of deadlines in future

(2) Prevention

(a) But-for L’s reminder would have fulfilled, but no duty to remind or not wrongful to not remind, therefore not prevention, not excuse

(3) Excuse to Avoid Forfeiture

(a) Upset because L relieved of performance obligation even though clear that ( had paid extra for option to renew from 10 ( 24 years, and if reverts to L, valuable improvements derive to L’s benefit

(b) Forfeiture because made changes/improvements at time of assignment and shortly before 10 year point – out of pocket/reliance/detriment

c. Elements of Forfeiture Excuse

(1) Immaterial Express Condition

(2) Negligent or unintentional delay

(3) Substantial forfeiture

(4) Balance equities between T and L: prejudice L would suffer if express condition not strictly construed v. Forfeiture T would suffer if express condition

(a) L not prejudiced or if is, outweighed by loss T would suffer from forfeiture

d. Application: Balance equities

(1) L had not detrimentally relied on (’s failure to provide timely notice – not certain because TC had excluded certain evidence, that’s why SC remanded

(2) Negotiations with other parties to rent out but no evidence L entered K with another party

(3) T would suffer forfeiture of out of pocket renovation and good will – location important

e. Forks

(1) NY courts followed JNA for option to renew lease but courts reluctant to apply to options to purchase real property

(2) Courts in other states divided on whether a tenant’s negligent failure to give timely notice to renew should be excusable

Problem 11-2

f. NBS-Mason K

(1) M agreed to grant NBS right to do miniseries and to would supervise production

(2) NBS agreed to pay $1.5 m, paid .5 m at time K signed

g. Repudiation – triggered before performance is due

(1) Did M repudiate with 8/31 letter? (Unequivocal manifestation of intent not to perform)

(a) His performance obligations not yet fully due – if justified, not repudiation

(2) Pre 8/1 NBS rendered ability to perform questionable – statement of delay and request for modification

(a) Not Repudiation because not unequivocal statement or impossible for NBS to perform, nor “I will only perform if you extend the deadlines”

(b) Conduct = Repudiation only if clear conduct renders NBS’s performance impossible

(3) Is Mason’s repudiation excused?

h. Express Condition

(1) “NBS shall notify M by 8/1/99” – express condition

(a) Condition precedent to formation of rest of K

(b) If don’t, M keeps $500K and no further obligations for either party

(2) Expressly told that certain types of breach relieves of performance obligation – that condition hasn’t failed

(a) “In the event NBS so notifies M, it shall submit..”

(i) Might be express condition, might require 8/1 deadline OR

(ii) Failure to comply relieves of performance obligation – literally only applies to notification, therefore not express condition

(b) Is it an express condition or a promise?

(i) Text of K

(ii) Conduct: did M conduct self as if regarded NBS failure to produce screenplay, etc. as a breach of an  express condition?

(a) M went to meeting to discuss budgeting – didn’t say “what am I doing here, we have no agreement”

(c) Also construe ambiguous against the drafter, and courts prefer to construe as not an express condition if forfeiture would result for obligee

(i) §227(1): “In resolving doubts as to whether an event is made a condition of obligor’s duty UNLESS the event is within the obligee’s control OR the circumstances indicate that he assumed the risk”

Remedies

D. Overview

1. Know there is a K, no defense and there is a breach ( How much should breaching party pay?

a. EMD

(1) Foreseeability, Causation & Certainty

(2) Mitigation

b. Reliance Measure 

c. Restitution

E. Expectation Measure of Damages

1. Overview

a. Non-breaching party entitled to $ damages even though spent no $ in reliance and conferred no benefit to other party

b. Goal: Put non-breaching party in position would have been in had K been performed / not breached

(1) No worse off because otherwise IMPROPER INCENTIVES for breaching

(2) No better off because don’t’ want to give WINDFALL

c. Farnsworth Formula = Loss in Value + Other Loss  - Cost Avoided – Loss Avoided

(1) Loss in Value

(a) Differs depending on who breaches and type of K

(i) Sale of RE and goods ( Turner (RE Buyer’s breach) and Notes (goods)

(ii) Employment (pure service K) ( Lukaszewski (Emloyee’s breach)

(iii) Construction K (classic hybrid service & goods) ( Schectman (contractor’s breach)

(b) What measure of damages best reflects loss to non-breaching party?

(i) Buyer breaches: Award difference bet KP and Mkt Value (MP)

(a) Breach of K to sell things

(b) Employment K: more difficult because don’t know what an individual is worth

(ii) Seller breaches : Not Honda, $ - same differential

(2) Other Loss – proximately caused damages (incidental and consequential)

(3) Cost Avoided – cost of performance no longer need to complete

(4) Loss Avoided – recoup by reselling or re-using supplies bought elsewhere

2. Turner v. Benson (K for sale of real prop, daycare center)

a. Facts

(1) Buyer late for closing and ultimately never paid

(2) Sellers eventually resold for $1K more than breached KP

b. Rule re Breach of K to sell RE: Seller entitled to difference between KP and fair Market Value at time of breach + any special damages 

(1) Seller’s Damages = KP – Resale P

(a) Resale P is proxy for Fair Market Value, esp. if sold at roughly time of breach (here, one year later but MP flat)

(2) Ct: Difference is nominal, Seller not harmed because $1K more (would be harmed if KP higher than resale P)

(3) What if not resold or if Resale P a year later ( fair market value?

(a) To determine fair market value

(i) Consult Expert or Appraiser – expensive testimony

(ii) Courts often also admit Seller’s or Broker’s testimony re value in residential case, otherwise non-breaching Seller wouldn’t be able to sue (due to cost)

(b) Buyer breaches ( If Mkt P drops (Seller has to sell for less), Seller entitled to difference in order to put in position would have been in had K been performed

(c) Seller breaches ( What non-breaching Buyer gets

(i) Maj/Eng Rule: Only Restitution for down payment because difficult to prove clean title – limited Seller’s breach if in Gd F (didn’t know if title would be clean)

(ii) Am Rule/Mod Trend: EMD for comparable house, need to pay more = Difference between MP and KP

(iii) Specific Performance: Courts willing to force breaching Seller to sell to Buyer because RE/subject of K is unique

c. No actual damages (nominal) but Seller could still recover ~ $14K ( not just loss in value, also proximately caused damages:  Incidental or Consequential Damages

(1) Limitations on EMD? Foreseeable, Causation, Lack of Certainty, and Mitigation

(2) Loss of income from daycare ( No recovery because Seller intended to close day care anyway and recovery of lost income would be windfall for Seller, who would have earned 0 if K had been performed

(3) Seller obliged by K to buy replacement home, Buyer’s breach left Seller stuck with 2 houses ( Court found some expenses Foreseeable (should have known, not actual knowledge)

(a) Interest Seller had to pay ( Yes, because foreseeable to Buyer that Seller would incur these expenses

(i) Had talked re plans, thus Buyer ACTUALLY aware Seller buying another home 

(ii) Floramax: Actual knowledge not required re possibility of proximately caused D

(b) Pre-judgment interest (interest on EMD from time of breach until court enters judgment) ( Yes, because for K, readily ascertainable sum to multiply interest rate against

(i) [Contrast Torts: prejudgment interest usually N/A because don’t know what to multiply]

(ii) Closing to sell house … Closing on Seller’s New House …Resale

(a) Interest didn’t earn between 2 Closings

(b) Interest on amount borrowed bet. Closing on new house and Resale

(iii) Post-judgment interest (after time court enters judgment and ( actually collects from ()

(c) Ad expenses ( Yes, F (Mitigation efforts only have to be reasonable, not ultimately successful)

(d) Plumbing Repairs ( Yes, F

(e) Ins costs and utilities ( Yes, F 

(f) RE commissions ( No recovery, would have had to pay anyway

(g) Fire sale price of car ( No recovery, not F

d. Is breaching party entitled to credit?

(1) Farnsworth: cost/loss avoided – don’t put in better position

(2) Courts changing minds re whether breaching party entitled to restitution

(3) (: down-payment credit ( No credit because express condition in K: don’t get back

(4) (: credit for (’s rental income from other house ( Yes, but only net credit, don’t give Seller windfall therefore off-set Seller’s expenses

(5) (: additional $1K ( received on resale ( No credit

e. How to determine Loss in value non-breaching party suffered (Mkt Diff) and proximately caused damages with limitations

(1) Who breaches K?

(2) Circumstances when actual damages suffered

3. Breach of K for Sale of Goods ( UCC remedy is essentially the same as for RE

a. 700 series – Seller’s remedies for Buyer’ breach and Buyer’s remedies for Seller’s breach

b. § 2-708 Seller’s Remedies for Buyer’s Breach

(1) Same as Turner (K for real property): Difference between MP at time of tender and KP

(2) For some goods, difficult to get appraisal, § 2-706 preferred mechanism to assess damages – Resale difference (KP and Resale P)

(3) Seller can resell to 3rd party and recover from breaching Buyer the difference between Resale P and KP

(a) Possible for Seller to behave strategically – sell well below KP because no incentive – will recover from breaching Buyer

(b) Thus § 2-706 creates obligation for Seller to conduct Resale in reasonable commercial fashion

c. § 2-713 Buyer’s Remedies for Seller’s Breach

(1) Same market differential – P when learned of breach and KP

(2) Buyer can step into market and replicate “COVERS” – difference between Cover P (defined § 2-712) and KP

(3) § 2-712 also requires Buyer to make Gd F Cover, reasonable substitution – replicate

4. Lukaszewski (Employee breaches employment/pure svce. K)

a. Facts

(1) 1 year K as therapist for school ( offer from another school that is closer and pays more

(2) L talks to Bd director, told to submit letter of resignation and does

(3) ( sends warning letter to L and other school – don’t interfere with K

(4) L goes to doctor: hypertension exacerbated ( L’s letter of resignation with dr’s note

(5) Bd finds only 1 qualified applicant – more experience, fewer degrees ( costs more

b. Ct: L breached, awarded difference between salaries for L and new teacher

(1) Bd not overcompensated by providing difference between L’s KP and Replacement KP – any additional value Board received was imposed on it, therefore not benefit

(a) If another comparable replacement available, would have had to hire – Mitigation

(b) If pay more for replacement ( Damages

c. Differs from Speck differential – what paid at new job and KP

(1) Because difficult to figure out Speck’s value, easier to replace L than to replace S ( under-compensates salon O because S was an artist/unique, few can provide S’s services

(2) Specific Performance rare for employment K

(a) 13A involuntary servitude to require to perform service K

(b) Practical reason: how to ensure really doing what injunction says has to do

(3) Replacement differential vastly under-compensates ( Speck measure is an alternative way to assess unique/star’s value: 2nd K is better indication of MP

(4) Speck/ a star: Overcompensation, New K and Old K differential ( Inefficiency

(a) Other co.s may have higher value for star

d. Diff. measures of Expectation Damages when Employee breaches Employment K

(1) Lukaszewski: breached KP and replacement KP

(2) Speck: breached KP and new KP

(3) These are alternatives the courts look to, neither preferred ( courts react to arguments re what over- and under-compensates

(4) Crit. of Speck measure

(a) Might over-compensate non-breaching employer, who may value Speck less than new salon

(b) Disincentive for Speck to ever accept new position ( Inefficient, doesn’t permit possibility of EFFICIENT BREACH (Efficient change if no one is worse off and someone is better off)

(5) Crit. of Lukaszewski measure: under-compensates employer if unique services employee (replacement not as good), therefore use Speck measure

(6) Another alternative – Lost profits measure of Damages

5. American Standard (( hires ( to demolish & regrade ground, ( gets scrap metal)

a. At end, ( would have land that could be redeveloped - ( breaches

b. Rule for Construction K: EMD = Cost of Completion (replicate specific performance)

(1) Not Difference in Value (value of property with and without promised performance) 

(2) 2 exceptions 

(a) Jacobs & Young: Market differential where contractor substantially performed in good F and completion would involve economic waste

(b) Peevyhouse (K for mineral rights, miner breached collateral promised not to dig in a way that would destroy surface): Market Differential where breach of covenant incidental to main purpose of K (sale of mineral rights) and cost of completion provides disproportionately greater value

(3) Here, might claim substantial performance by contractor but clear that (’s breach not in Gd F – neglected obligation completely due to lack of profitability

(a) Compare to Jacobs: attempted to perform, cost of completion involves economic waste

(b) Here, no physical trashing to complete K – just requires to do what promised to do and not to undo anything

(4) Re-grading property was one of 2 main purposes of K – ready to redevelop, not incidental part of K that was breached

c. Does EMD create disincentives for Efficient Breach?

(1) Grossly overcompensates non-breaching O because O would not complete re-grading (had already sold property, that’s why couldn’t receive specific performance)

(2) Posner argued for diminution in value – nothing precludes O from pocketing difference

d. Court awards $90K Cost of Completion

(1) Puts O in place would have been in had performance been completed

(2) But here, O just pockets the difference, therefore over-compensates

e. When does Market Value under-compensate?

(1) Idiosyncratic Value to non-breaching O – value the market doesn’t recognize, only the O recognizes

(2) Emery (K to re-grade family farm – idiosyncratic value): Market differential would under-compensate and create improper incentives for contractor to breach

(3) Crit. of Efficient Theory of Breach – market values don’t fully capture O’s reasons for entering K, Cost of Completion ( public’s interest in completing K

(a) Environmental Concern: ensure completed to reinstate property in pristine condition v. Market: irrational to require to complete because market value won’t be enhanced much

(4) Does Resale P accurately capture value of property?

(a) MP doesn’t capture O’s idiosyncratic interest or valuing in completion of performance obligations

(b) Market Differential creates disincentives to make changes that don’t make sense to market

(i) E.g. Disabilities Ramp – ugly, affects mkt value of property – if contractor knows market differential is EMD, gives incentive to breach K

6. Approaches for Construction K

a. R § 348(2) If breach results in defective or unfinished construction and the loss in value to the injured party is not proved with sufficient certainty, he may recover damages based on

(1) § 348(2)(a) Mkt Diff (Diminution in Mkt Value)

(2) § 348(2)(b) Cost of completion if that cost is not clearly disproportionate to the probable loss in value to him ( broader exception

b. But Courts favor cost of completion

(1) Cost of Completion more necessary in residential context (in commercial, more interested in bottom line, less idiosyncratic)

(2) Some courts use Mkt. Differential

c. Posner, in Groves, prefers Mkt Diff overall as applied on case-by-case basis

Restrictions on Recovery of Expectation Damages

7. Overview

a. Foreseeability, Certainty & Causation

b. Mitigation of Damages

8. Hadley (Mill’s crankshaft broke ( delivery svce.: 2 days but 1 week, K breached)

a. How much $ necessary to put Mill in position would have been in had K been performed?

(1) Actual Loss is small – max is Total KP (cost to ship)

(2) Major item: Proximately caused damages flowing from breach of shipping K – profits would have realized had K been performed

b. H: Damages “as may fairly and reasonably be considered either arising naturally from breach of K itself or as may be reasonably supposed to have been in the contemplation of both parties, at the time they made the K, as the probably result of the breach of it”

(1) Distinguishes between General (actual) and Special (proximately caused/incidental) D

(2) At the time the K made

(3) Special understanding must be communicated by ( to ( at time K made ( allows parties to K around specific Proximate D both parties know about (policy rationale: parties might have specially provided if special circumstances)

c. Ct: Jury wrong, shouldn’t have awarded lost profits

(1) Holding seems wrong because Mill did communicate to delivery service

(2) Enigmatic case given the facts but court didn’t write facts

d. Approaches

(1) CL

(a) General D had to be F

(b) Special D had to be communicated at the time K made 

(2) Holmes’ TACIT AGREEMENT TEST: adds that other party had to consciously assume liability

(3) R § 351(1) Damages are not recoverable for loss that the party in breach did not have reason to foresee as a probable result of the breach when the K was made

(a) Sounds like F limitation – at the time the K made

(b) Shift from Subjective (did you tell breaching party) to Objective (did breaching party have reason to know)

(c) Probable Result ( Is this TYPE of loss foreseeable? (more forgiving than Hadley)

(i) R(2) rule forces to anticipate special circumstances 

(ii) Disclaimers/Limitations on remedies clauses: don’t care whether foreseeable or communicated, refuse to be responsible for consequential D BUT can’t K away liability for injury to persons or property

9. Florafax v. GTE

a. Facts

(1) F = clearinghouse for orders

(2) -GTE K for 3 years, price negotiation after 2nd year, clause re lost profits

(a) GTE had actual knowledge of F-B K, F marketing to get new clients, GTE knew no/little profit from this K (wanted to get into bus. and increased profits if F volume increased as expected) 

(b) K Clause re lost profits: “Termination of cause.  Any non-defaulting party shall have the right to terminate this agreement at any date not less than 45 days after an event of default occurs and so long as it continues.  In the event GTE ceases to perform its duties hereunder after a notice of termination is given or otherwise, F may suffer tremendous damage to its business.  GTE agrees to pay F consequential D and lost profits on the business lost”

(3) When did F view own performance obligations to be relieved? B terminated K, GTE admitted didn’t want F’s business, F set up own call center – meanwhile F losing profits

(4) K formed, GTE breached

b. I: What damages are necessary to put F in position would have been in had GTE performed?

(1) GTE not unique – Difference bet. KP and Setup for new system costs ( But doesn’t restore perfectly – interval of lost profits in between and lost K with B

(2) OTHER LOSS (not actual loss) Foreseeable profits from 3rd party K, therefore Consequential D

(3) All issues on appeal re lost profits –GTE argues:

(a) Lost profits not recoverable on 3rd party K

(b) Not in contemplation of parties at time K executed

(c) Not sufficient certainty

(d) Limited to 60 days because termination 

c. Loss of future/anticipated profit (including from 3rd party K) are recoverable if (3):

(1) If the loss is w/n the contemplation of the parties at the time the K was made (Q of F)

(2) If the loss flows directly or proximately from the breach

(3) If the loss is capable of reasonably accurate measurement or estimate

d. Whether loss was w/n contemplation of parties at time K made

(1) Doesn’t require communication but, here, there was communication, so w/n contemplation of parties at time K executed

(a) Testimony GTE know re B-F K

(b) K clause – GTE accepted responsibility for lost profits

(2) Plenty of facts to support that lost profits were w/n contemplation of the parties

e. Certainty Rule: Lost profits must be clearly ascertainable

(1) Courts take sliding scale approach

(a) Fact of damage must be clear

(b) HOW MUCH profit lost is a jury Q (more lenient)

(2) Loss must flow directly/proportionately from breach and be established with reasonable accuracy

(a) Contemporary Mission (( breached K to promote group of singing priests): Lost profits from record sales clear and went to jury, BUT lost profits from tour too speculative

(b) How to establish lost profits?

(i) Prior deals or history

(ii) Other groups in industry

(c) Ways to calculate lost profits – can only have one

(i) Market Differential in Value of business

(ii) Stream of profit / Present value of future net income

(3) Ct: Fact v. Amount of D –Sufficient proof of Fact of loss (B prez: had GTE not screwed up, B expected long relationship with F), Amount ( Experts ( Jury

(a) F not new business, but amount of damages more speculative because no prior history with particular party

(b) If New Business, amount and fact of damages speculative because many new businesses fail

(i) CL NEW VENTURE RULE: presume, as a matter of LAW, lost profits can’t be established with certainty

(ii) Modern: more flexible – Q of F whether D (must establish with sufficient certainty) and How Much

(a) For new bus., have expert testify re soundness of business plan ( competition of expert witnesses

(b) Possible to find profits had been lost

f. 60 day limit ( Court: 60 days in F-B K, not GTE-F K

(1) If F-GTE K sufficient break in causation but here in 3rd party K, therefore GTE can’t limit because GTE has no cancellation right and has no control over whether they cancel

(2) Speculative to have presumed that B would have terminated in 60 days

(3) B testimony re expectation of long relationship with F

g. Foreseeability, Certainty and Causation applies to both Special and Actual D (although some courts only apply to special D)

(1) Lost profits foreseeable, caused by breach, and that can be assessed with reasonable certainty

(2) Can’t award both Market Differential (value before and after breach)  and Lost Stream of Profit (more speculative) ( double recovery

(3) Even if satisfy FCC, court can limit lost profit damages “if justice so requires in order to avoid disproportionate compensation” [§ 351(3)] ( not warmly embraced, courts don’t know what it means or apply sparingly, use of fine print or disclaimer provision

(a) UCC § 2-719 Disclaimer is binding except if unconscionable – personal injuries and sometimes case by case basis

(b) Fedex blows delivery – package never arrives, lose $10m

(i) CL/Hadley: Actual Loss = delivery price

(ii) Modern: F = whether had reason to know, if not F, no lost profits

h. Breach of K to Loan $

(1) If bank breaches and higher interest rate at another bank, D = difference in interest rates bet. Breached and Replacement K

(2) What if New Co. and Bank should not have given loan and can’t get new loan ( Mkt Diff meaningless, New Co. asks for lost profits

(a) Lost profits available for breached loan agreement only if can’t obtain new loan

(b) If can replace loan on market, must under mitigation

i. Breach of Employment K

(1) US courts reluctant to award D for lost reputation (~lost profits)

(2) English courts more likely

Mitigation

10. Overview

a. Mitigation/minimization of D / Doctrine of Avoidable Consequences 

(1) ( cannot recover for injurious consequences of (’s breach that ( could have avoided by own reasonable action

b. Cost and Loss Avoided

(1) Cost Avoided: Because of breaching party’s repudiation, relieved of expending whatever additional sums to complete its own performance (inaction – stop work)

(2) Loss Avoided: Recoup some expenditures already made by reselling materials already purchased or applying them to some other job (must do sth – sell supplies bought, get comparable position)

11. Rockingham v. Luten Bridge (( construction co. K with county to build bridge)

a. Facts

(1) County told to stop work

(2) ( builds anyway and sues for EMD

(3) County admits K and breach but disputed amount of D - ( could have just not built at all, county had repudiated (manifested inability or unwillingness to carry out K)

b. Ct: County had repudiated (before ( started construction)

(1) If wrongly thought K repudiated, you yourself could have repudiated

(2) If wrongly conclude that K not repudiated and continue to perform, screwed because violates Mitigation

c. Court limits D to that which county would have sustained at time county told him to stop ( Rule: Failure to Mitigate results in reduction of EMD

(1) Usual measure for construction K: Net Profits + unreimbursed expenses

(2) Court only allows to recover for Net Profits (not unreimbursed expenses)

d. Policy Purposes of Mitigation

(1) Avoid Waste

(2) L&E – Efficient – non-breaching party not benefited but harm to breaching party

(a) Hypo: K $500,000, Expected Cost of Completion $450,000 – O repudiates, ( builds anyway

(i) W/o Mitigation, contractor recovers $50,000 profit + 450,000 unreimbursed expenses = $500,000

(ii) W/ Mitigation, contractor recovers $50,000 profit

(iii) Same net recovery to contractor but O pays $500,000 w/ M and $50,000 w/ M 

(iv) O getting more in 1st scenario but O didn’t want it and said didn’t want it – no benefit to O

(b) Efficiency Analysis: contractor no worse off but O much better off with Mitigation

(c) Mitigation meant to benefit breaching party

(d) Farnsworth Costs Avoided (incentives created to stop because O repudiated, avoid cost of completing performance obligations under K) v. Loss Avoided

12. Boehm v. ABC (wrongful termination of VP of ABC Radio)

a. Facts

(1) Jury awarded damages to B

(2) JNOV for negligent infliction of ED

b. Q on appeal: Mitigation – Was B not entitled to recover entire jury amount because he refused to accept post-termination employment offer?

(1) B: phony position – new position offered would have had him reporting to his replacement and cut out commissions from compensation 

(2) Has B mitigated? Required to make reasonable efforts to find comparable position

(a) B didn’t get another job

(b) But, BURDEN OF PROOF is on breaching employer – must show comparable or similar position available to employee and didn’t take it

(3) Court defers to jury (Q of F re comparable position) – enough evidence to support jury’s findings

(a) (: B’s failure to show up at meeting ( Ct: Q of F, goes to reasonableness of B’s efforts, not sufficient as a matter of law

(b) (: B retired and moved to Pebble Beach, removal from job market must terminate lost compensation ( Ct: goes to reasonableness of his efforts, Q of F

(c) Reasonableness of Mitigation is Q of F

c. FORKS

(1) Other courts agree with Boehm that breaching employer has burden of proof 

(2) Other courts go further – virtually impossible for employer to meet: Show employee did nothing AND if employee had made such efforts, would likely have been successful
(3) Comparable Job
(a) Parker (Shirley MacLaine sues for breach of K for lead role in movie)

(i) Studio offers another starring role in another movie and she turned down – 1st was feminist role and 2nd was in traditional role 

(ii) Ct: Not comparable position

(iii) B dispute re comparable position because not offered exact same position but, if were comparable, would have to accept 

(b) Fair v. Red Lion (car accident ( returned ( fired)

(i) Turned down getting job back because wanted promise of job security and commitment re maternity leave

(ii) Ct: Just get old job back, not sth better

(iii) Duty to Mitigate – get old job back period where no special circumstances (e.g., sexual harassment claim – fired and then offer to reinstate if drop claim

(4) If take another position, even if not comparable, wages from new job mitigates

(a) Creates disincentive for taking job that is not comparable

(b) Hurts those in lower strata with financial constraints ( Crit Legal Studies argument that should only mitigate if comparable position

(5) Mitigation only requires that your efforts be reasonable, don’t have to be successful ( incentive to attempt to mitigate by, for example, hiring a headhunter because will recover if couldn’t find comparable position

d. UCC has no particular provision re Mitigation but subsumed throughout

(1) § 1-106 Remedies

(2) § 1-203 Gd F

(3) § 2-712 “Cover” by substitute purchase, difference between KP and cost of cover “less expenses saved in consequence of the seller’s breach” (~mitigation)

e. Property – L doesn’t always have to mitigate if T walks out

(1) CL: lease = conveyance, L had no duty to mitigate (NY)

(2) Mod: Yes, L has duty to mitigate

13. Jetz v. Salina (( washer/drier supplier to apt. bldgs. – lease w/ ( apt. mngr.)

a. Facts

(1) ( rents basement space from (
(2) (  = LOST VOLUME LESSEE (ability to enter multiple Ks at one time)

(3) ( boots out 16 months prior to end of lease

(4) (: ( 1) failed to mitigate D, 2) failed to prove required elements to recover lost profits, and 3) ( earned $ at another location for same machines – should reduce D

b. K entered into by non-breaching party is Mitigation if breach of original K made performance under 2nd K possible

(1) But if could perform under both Ks, 2nd K not mitigation of 1st K

c. Elements (3) to establish as “LOST VOLUME SELLER” (Rodriguez v. Learjet):

(1) Can non-breaching party perform 1st and 2nd K (does supply exceed demand?)

(2) 2nd K profitable

(3) Probably would have entered 2nd K whether/not 1st K breached (problem if could enter 2nd K only because 1st breached)

d. H: ( was Lost Volume Lessee

(1) Has large stock and always have too many (supply > demand)

(2) Always looking for new places to supply

e. § 2-708(2) Seller’s D: If EMD under Mkt Diff inadequate, then entitled to lost profits

(1) Why would Mkt Diff be insufficient to put non-breaching party in position if K not breached?

(a) If K performed, Lost Volume Seller would sold to breaching party and to new buyer because supply > demand

f. Trickier to apply Lost Volume to Ks for personal service or construction K

(1) Rule for Personal Service K: An individual cannot be in two places at same time for personal services K and replacement K is always Mitigation ( 2 exceptions: 1) moonlighting and 2) hire co. not the person

(a) Moonlighting 

(i) Day v. Night Job: Bourne (wrongful termination of civil servant, liquor store from 5 pm –2 am) ( Physically possible to do both jobs

(ii) Summer v. Academic Year Teacher: Cuyahoga ( teacher could work elsewhere during summer

(2) Accounting: 

(a) Variable costs differ depending on number of performances and should be deducted from gross receipts

(b) Fixed costs should not be deducted

(3) Construction K – whether can perform both depends on how K set up

Reliance Damages

14. Overview

a. Entitled to EMD OR Reliance OR Restitution 

(1) EMD is preferred

(2) Reliance is 2nd best (when can’t get EMD) because capped at EMD, especially if K would have been unprofitable

b. R(1): Rel M not recoverable in excess of KP ( Fuller and Perdue Crit:

(1) R(1) places excessive limitations on recovery of Rel D (that Rel M shouldn’t exceed EMD) – if Losing K, should reduce but mere fact that out of pocket exceeds KP doesn’t mean K would have been a Losing K

(a) Essential v. Incidental Rel D

(i) Essential Reliance = actual loss ( limit by KP

(ii) Incidental Reliance ( ~ consequential D) = proximately caused by but don’t directly flow from performance of K ( should not limit by KP

(b) E.g. Construction K: $500,000 KP, $510,000 Cost of Completion ( Contractor will lose $, O totally breached before K completed and contractor relieved of performance obligations

(i) Non-breaching Contractor’s EMD = Net Profit + Unreimbursed Expenses

(ii) Essential Rel D: if contractor fully performed, would be out of pocket $510,000

(iii) O: Losing K – just because I breached doesn’t mean that contractor has choice between EMD and Rel MD

(iv) EMD = Rel D

(a) $510,000 Cost of Completion (Essential Reliance D) – 10,000 Expected Losses = $500,000

(b) In order to complete its obligations, contractor must spend $510,000

(v) Would T breach if bought no inventory? No, therefore Incidental Rel D

(2) Whenever Essential Rel D > KP, would have been Losing K – but, that doesn’t mean that if spend more on Incidental Rel D than KP, Losing K

(3) Breaching party has BURDEN TO PROVE K would be LOSING K

(a) By shifting burden of proof, non-breaching party may not be able to prove EMD/profits with sufficient certainty BUT can still recover Rel D – just have to prove out-of-pocket and breaching party has to prove Losing K

(4) Nurse v. Barnes (6 mo. Lease, L breached, T invested in inventory for bus.)

(a) Non-breaching party ought to be able to recover for reliance even if reliance costs exceed KP, not necessarily losing K

(b) EMD N/A due to New Venture Rule (if new bus., lost profits N/A because difficult to establish)

(c) Even if can’t recover EMD, entitled to Rel M: Rent T paid already – but not enough to put in position he was in before he entered K – meant to compensate for out-of-pocket

(d) Court awarded, even though value of inventory may have been more valuable than value of lease/rent

(i) L: not appropriate because T would have lost more – losing K because inventory cost more than lease agreement

(ii) Profit (sell widgets, hope sell for more than price bought them for) ( has nothing to do with how expensive widgets are, depends on how much more can sell it for, therefore Fuller says comparing apples and oranges

(iii) L: Mitigate Rel M by attempt to sell to 3rd party ( Mitigation applies to both EMD and Rel D but L precluded from arguing Rel recovery precluded

c. R(2) § 349 adopts Fuller/Perdue distinction between Incidental v. Essential Rel D

(1) If Incidental Rel D > KP, harder for breaching party to prove K would have been a losing one

d. Profitable K: $500,000 – 450,000 Expected Cost of Completion = 50,000 Expected Profit – 10% complete, $30,000 materials resold for $20,000 (Loss avoided)

(1) If O breaches construction K: EMD = Net Profits + Unreimbursed expenses

(2) EMD (put in position WOULD HAVE BEEN IN had K been performed) = 50,000 + (30,000 – 20,000) + .1(450,000) = 105,000

(3) Reliance D (Out of Pocket - Put in position WAS in before K breached)

(a) To what extent was O enriched? $45,000

(b) Wrought In Rule – supplies must inhere

15. Wartzman v. Hightower Productions (“Woody Hightower” scheme)

a. Facts

(1) Plan to get into world records for flagpole sitting from 4/1 – 12/31

(2) Hightower sues lawyer, whom had hired as corporate attorney to set up corporation – attorney forgot about state securities laws (blue sky)

(3) ( cancel project and sue lawyer

(4) Actual Loss from lawyer’s breach = attorney’s fees (KP is the max for actual loss) but this not enough, Lost Profits

(a) New Business Venture – speculative

(b) Foreseeability is not the problem, it’s the certainty – H can’t prove fact of D/Lost profit w/ certainty, therefore H can’t get EMD

(5) Reliance Measure – money obtained from shareholders ( Should this be limited because K was always going to be a loser?

(a) Expenses = Essential or Incidental Rel D?

(b) Would H have been in breach if had not spent $? No, therefore Incidental Rel D

b. Rule: If Essential Rel D > KP, clearly Losing K and therefore D capped at KP

(1) Incidental Rel D > KP doesn’t tell whether Losing K, Breaching party must prove Losing K thru other means

(2) If show Losing K, subtract amount would have lost from K

16. Walser v. Toyota (Theory of Recovery called Promissory Estoppel)

a. Facts

(1) ( applied to be Lexus dealer, told ltr of agreement would be and was approved, a few days later told was not approved and needed additional financial assurances ( negotiations broke down

(2) After told “you’re approved,” ( bought real property

(3) Jury only permitted PE – difference between what paid and true market value (had decreased afterwards)

(4) (: Court should have allowed to consider $7.5m EMD

b. AC: No, w/n discretion of TC to decide whether Rel MD or EMD appropriate when PE is the theory of recovery

(1) PE – promise made, on which ( had detrimentally relied and “justice can only be avoided by enforcement of promise” ( many understood to mean full EMD but this court: § 90 leaves to discretion of TC

(2) § 90: “remedy granted for breach may be limited as justice requires” ( at discretion of TC

(a) TX and Hawaii: Rel M is all that can be recovered if PE is theory of recovery

(b) Here, AC upheld Rel D as not abuse of discretion on limiting to Rel MD

(i) Dealership far from certainty – still in negotiation stages, difficulty meeting financial requirements, and conditions

(ii) ( could only have reasonably relied for 2 days

(3) Compare Wartzman – straight breach of K, can show what out of pocket even if not profits

c. Courts have discretion where PE is theory of recovery: EMD, Reliance MD, specific performance

Restitutionary Damages

17. Overview

a. Last semester, alternate basis for recovery in sth ~K but distinct from classical K law, didn’t need expres of implied agreement ( recovery for unjust enrichment even though no agreement between the parties (e.g. Crisan – unconscious woman in hospital)

b. Here, easy case for Restit recovery where no agreement between the parties – harder case for where there was a K in some sense

(1) Blair and Lancellotti both had K

(a) Blair awarded Restit at (’s request, (’s total breach rescinded K between the parties, basis for court to award Restit recovery

(2) EMD and Rel MD ltd. to extent Losing K – presuppose continued existence of K

(3) With Total Breach, no K ( Restit, not ltd. by EMD and no reduction if Losing K

c. Goal: Provide non-breaching party with compensation for benefit conferred
(1) Where K profitable: EMD > Rel MD > Restitution

(2) Where Losing K (and breaching party can meet burden of proof)

(a) EMD = Rel MD

(b) Restit > EMD/Rel MD

18. Coastal Steel v. Blair (govt. K, ( contractor supposed to pay for crane, didn’t)

a. Options for non-breaching party if K is Losing K

b. Facts

(1) ( materially breached by insisting that ( pay for crane, even though K said ( would 

(2) ( hasn’t been paid $37,000 but ( would have lost $37,000 or more if K performed: Cost of Completion > KP ( Losing K

(a) EMD = 0, Rel MD = 0 because would have lost more if performed

(b) Restitution ( ( completed 28% of performance obligations, conferred benefit on breaching party

c. Ct: Restitutional recovery not ltd. by EMD and not measured by KP (28% of K ( value of benefit conferred)

(1) Restit not affected by whether Losing K because it is for market value of services – usually assessed at actual cost incurred in conferring benefit

(2) KP $100,000 – Value of Work Performed $60,000 – Cost of Full Completion $150,000 (know it’s a Losing K), Amount unpaid $37,000

(a) EMD = 0

(b) Rel MD = EMD because capped at EMD

(c) Restitution = Value of Work Done = $60,000

d. What justifies rule that Restit MD shouldn’t be limited by EMD?

(1) EMD and Rel MD flow from K breached

(2) Restit. from rescission of K – only available where breaching party has committed total breach ( relieved of performance obligations, therefore no K

(3) Unfair to allow to retain benefit if unjustly enriched – doesn’t matter if it would have been a losing K

(4) Losing K – didn’t know at time K made (e.g. calculation mistake), therefore ask for modification – O breached perhaps because viewed request for modification as repudiation

(5) Commentators criticize rule of Restit recovery

(a) Formalistic – 0 for EMD or Rel MD but if call “Restit” then completely different – there was a K, just by calling “Restit” get $ and if don’t, no $

(b) Non-breaching party ultimately seeking D for breach of K, therefore normal rules should apply, including that non-breaching party should not reap windfall

(6) Constantino (( cleaned 24/33 tanks, ( breached and ( sought Restit/Quantum Meruit)

(a) Reasonable value of services $69,000 – Ultiimate KP $30,000

(b) TC valued according to pro-rata portion of KP – unusual, most courts assess according to fair market value of services rendered/replacement – highly controversial for commentators but courts still do it

(c) If had completed all 33 tanks, limited to recovery of KP

e. Restitution available to non-breaching party if total breach

(1) Usually Market Value of services, not pro-rata of KP

(2) CL limitation: Non-breaching party can’t elect Restit when completed performance – remaining obligation is payment owed

f. Breaching party

(1) CL: breaching party not entitled to any Restit recovery

(2) Lancellotti/Mod trend: permit breaching party in limited situations to recover in Restit

(a) Whether breached in Gd F?

(b) Whether breached intentionally or negligently?

(c) Although modern trend, MA and NY don’t follow ( breaching parties not entitled to Restit

19. Ventura v. Titan

a. Facts

(1) Pre-Bloom period – worked under (2) oral Ks as wrestler and commentator

(2) Post-Bloom (agent) – written K, Bloom asks T for royalties and was told never pay royalties except for “feature” performers

b. Restit recovery N/A to extent seeking Restit for services covered by K – if already negotiated deal to render certain services, can’t recover in Restit

c. Post-Bloom Claim for Restit easier, even though had negotiated re royalties – fraud ( Court grants rescission based on fraudulent misrepresentations ( made

(1) For Formation Defenses, V asks that K be rescinded if V establishes defense ( literally no more K and therefore Restit appropriate and, in fact, the only $ damages appropriate

(2) Be careful: If rescission of K, only entitled to Restit

(3) But if rescinded due to Changed Circumstances (Impossibility), court measures according to benefit to (
(a) Construction K: entitled to Restit for value of services performed

(i) Poured cement ( benefits (
(ii) Bought lumber, not incorporated – courts don’t allow recovery because not yet incorporated into project and no benefit to ( ( Ltd. to Restit., no reliance (even if can’t be resold) – defense: no one could have foreseen govt. reg, no one at fault

(b) Trad: Limit to Restit and Wrought in rule

(c) Mod: Allow recovery for expenses made in reliance on K but Restit Rel only available in 2 limited situations:

(i) § 158 Mistake

(a) § 158(1) General rule: Mistake ( Restit

(b) S 158(2) Gives court discretion, can grant Rel

(ii) § 272(2) Impracticability (includes Impossibility)

(a) § 272(1): CL rule: Impracticability, Impossibility and Frustration of urpose ( Restit

(b) § 272(2): If Restit insufficient to avoid injustice, court has discretion to award reliance measure but only to avoid injustice

(iii) Only for Mistake, Impracticability, Impossibility and Frustration of Purpose

(iv) Not for minority ( unconscionability - § 376, 377 different ways to confer benefit but Rel MD N/A)

(d) Courts stretch Restit to include lumber but R(2) provisions broad enough to allow courts to award reliance

d. Pre-Bloom – no discussion of royalties – Court grants Restit because royalties not addressed by parties – under Erie, because Minn law has not addressed, adopts tort of publicity and awards Restit

20. Approaches

a. CL: Restit. Limited to (’s increase in wealth

b. Mod trend: Restit can also be measured by Value of Service rendered – but not all courts follow modern trend

(1) Hypo: $5000 KP to paint house – paint job only increases market value of house by $2000

(a) Trad rule: To what extend has O’s wealth increased? $2000

(b) Mod rule: Value of service rendered? Cost of replacement painter, O enriched more than by fair market value of enhancement

(2) Maglica (~ Watts, cohabitants break up) – illustrates irony that mod rule reduces recovery

(a) Jury - $84m (half of the value of the co.)

(b) AC reversed – won’t measure Restit. Recovery by (’s increase in wealth (CL) – measure by value of services rendered - $100,000

c. § 371 Measure of Restit recovery is at discretion of TC - on case-by-case basis, depending on the equities

(1) Value of Service rendered – replacement cost

(2) (’s increase in wealth

(3) § 90 theory of PE (~Toyota) gives court discretion between Rel and EMD

d. Some limits on Restit – Certainty

(1) ATAC: Restit. limited by doctrine of certainty, can’t have purely speculative grounds for measuring unjust enrichment

(a) Dispute re expert testimony – TC denied EMD and Value of Svce. Rendered as too speculative

(b) AC: Rev re Restit. and remand to allow to introduce experts re reasonable value of technical services (Q of L whether wrong for TC to exclude experts)

(2) Ventura: expert testimony, high standard for reversal of jury findings – AC left it

e. Modern Trend: breaching parties entitled to Restit. (exceptions – NY)

Specific Performance

21. Equitable Remedy – 2 requirements:

a. Irreparable injury ($ damages won’t remedy injury – remedy in court of law inadequate)

b. Discretionary Authority – Don’t have to do anything

(1) Considers conduct of non-breaching party (“clean hands”)

(2) Considers hardship will exert on breaching party and parties not before it

(3) Considers public interest in granting SP and public interest in not granting (hardship on 3rd party or public interest generally)

(4) If too difficult to supervise, won’t grant SP even if remedy at law inadequate

(5) Often declined SP if promise is too indefinite

22. City Stores (( assisted ( with zoning application and given option to lease)

a. Facts

(1) ( RE developer needed zoning variances to build shipping mall, were interested in ( as an anchor T

(2) ( Store O wrote letter ( zoning approval – proof project will be successful, have T lined up

(3) ( letter: “You have our assurance that in the event we are successful with our application, that we will give you the opportunity to become one of our contemplated center’s major tenants with rental and terms at least equal to that of any other major department store in the center.”

b. Ct: Promise executed, supported by consideration and letter signed by ( satisfies SoF

(1) Promise v. Statement of Present Intent? 

(a) Ltr. Strong enough, in part based on Par Ev

(b) Other opportunities arose for ( - Sears, might draw in more customers

(2) Court accepts that there was a K and it had been breached – Why SP and not EMD?

(a) EMD – lost profits, malls were new, anchor T in mall was a new concept ( New Venture Rule – difficult/impossible for ( to establish lost profits with certainty

(b) SP available only if remedy at law inadequate

(3) Court concludes $ insufficient because

(a) Proof of damages impracticable

(i) Can’t prove lost profits with sufficient certainty – No EMD

(ii) Probably hasn’t relied sufficiently for Rel D

(b) Subject of K is UNIQUE

(i) Letter Agreement = option for lease, not lease – presume each parcel of land is unique, therefore $ inadequate to remedy breach

(ii) Even today, if could prove lost profits with certainty, not same because unique location

(4) (: Lost profits shouldn’t be awarded because option too indefinite for court order of SP

(a) CL Rule of Formation – need sufficient DEFINITENESS to conclude K, whether too difficult to supervise or not – low standard at law, higher at equity

(b) Ct: Terms of letter agreement – lease of a kind similar to other anchor T – other anchor T had signed lease agreements, therefore not too indefinite

(5) (: Construction K, not lease (typically courts of equity don’t like to supervise construction) ( Ct: Will do it here because

(a) Have spec.s for construction for other Ts

(b) If K to build on contractor’s real property, also K for sale of land, therefore $ insufficient

(6) (: Hardship – more $ if enter into K with 3rd party and 3rd party’s hardship ( Ct: Sears more profitable ( Hardship

(a) Court requires ( to suffer forfeiture and Sears hasn’t entered K – no actual hardship

(7) (: (’s inequitable conduct – laches (sat on its rights, waited too long) ( Ct: No laches, ( pressed as soon as could as a practical matter

(a) Ripeness – only after other leases entered into

(b) Inappropriate to put ( in catch-22 – too early/late

23. ABC v. Wolf (Negative Injunction)

a. Negative Injunction – most important in employment context because SP N/A (involuntary servitude, difficult to supervise)

b. Facts

(1) Agreement – expired 3/5

(a) Gd F Negotiation provision: 90 days negotiate in Gd F, 45 days exclusive with ABC

(b) First-Refusal provision: For 3 months after K expires, right of 1st refusal (~ option K) – ABC entitled to match any offer W receives

(2) 12/6 –3/4 Negotiate in Gd F, 12/6-1/19 exclusive with ABC

(3) 1st refusal period ended 6/3 and W allowed to accept any job opportunity after 6/4

(4) W met with CBS in early October, 2/1 W-CBS oral agreement – signed 2/4 and held open until 6/4

c. Ct: W breached express obligation to negotiate in Gd F but not 1st refusal provision

(1) First refusal provision required W for period AFTER 3/5, to refrain from accepting an offer of employment or first submit offer to ABC – didn’t apply to offers accepted by W prior to 3/5 

(2) Can’t specifically enforce injunction for W to work – Negative injunction to prevent from working for CBS

(a) Before expiration of K, not difficult

(b) After 3/5, when W began to work for CBS, difficult to get an injunction

(3) Need express term that W wouldn’t compete with ABC after K ended – none – therefore court refuses negative injunction

(4) ABC best off bringing Tortious Interference of K against CBS, EMD difficult under certainty
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