I. Mutual Assent—Offer and Acceptance

A.
MUTUAL ASSENT

Lonergan v. Scolnick: D trying to sell some land quickly.  Made offers to several people. P thought they had a deal but there never was one.  D manifested an intent not to be bound

Rule: there can be no contract unless the minds of the parties have met and mutually agreed upon some specific thing. 

 


Form letters fall into the same category as ads and circulars.

1) Objective Theory of Contracts

a) Mutual assent is ordinarily arrived at by a process of offer and acceptance. 

i) Objective theory, whether there is assent is determined by asking what a reasonable person in the position of one party would be led to believe by the words and conduct of the other party.

ii) This is usually a question of fact. 

(1) If reasonable persons can reach only one reasonable conclusion, it is a question of law.

(2) Manifestations of intent are from reasonable person Point of View.

iii) Superior knowledge: if the party has superior knowledge the standard is what a reasonable person with that knowledge would be bound to.

2) Intending Legal Consequence.

a) The parties needn't intend legal consequences to be legally bound,

b) If the objective evidence makes it clear that they do not intend to be bound there is no contract.

c) Some courts will enforce a contract where it is unfair not too {promissory estoppel}

d) Groups presumed not to be Bound:
i) Social invitations

ii) Husband and wife {while living amicably} allowance agreement

3) Intent to Formalize Agreement

a) If the parties reach basic agreement on a transaction but agree that they will not be bound unless and until they sign a formal agreement, they will not be bound until that time. 

Winston v. Mediafare Entertainment Corp: P was go-between for two contracting companies.  P wanted brokers fee.  Two sides almost had a deal but reserved the right not to be bound until they were ready to sign a contract.  

Rule: There is no binding contract if the sides do not intend to be bound by a preliminary agreement or a verbal agreement reached.


Quibbling over language does not show the intent to give up the right to be bound by written document only

b) If they intend the future writing to be merely a convenient memorial of their prior agreement, they are bound whether or not such a writing is executed.

c) Things to look for:

i) Reservation of the right not to be bound

ii) Partial performance

iii) Essential terms

iv) Magnitude of transaction

d)  Intent is often a question of fact.

4) Missing or Open Terms

a) Contract for sale of goods does not necessarily fail for indefiniteness if one or more terms are missing.  If parties have intended to contract and there is reasonably certain basis for appropriate remedy, the court can use gap-fillers.

B.
OFFER

1) What Constitutes an Offer?

a) An offer is a promise to do or to refrain from doing some specified thing in the future conditioned on the offeree's assent to the terms that will burden the offeree. 

b) To amount to an offer, the promise must justify the other party, as a reasonable person, to conclude that his or her assent is invited and will conclude the process of offer and acceptance. 


Lucy v. Zehmer: D offered to sell farm to P.  D asserted he was joking.  P did not know.  Sued for specific performance.
Rule: Both parties must be of a like mind to form a contract.  The Offeree is not responsible for the offeror's secret intention.  

If there is the appearance of a contract and one party did not understand that the offer was made in jest, and if was reasonable to believer it was a serious agreement, there is a contract because courts will look to outward manifestations not secret intentions.

c) It is possible, but very unusual, to have a non‑promissory offer.

2) What Is a Promise?

A promise is a manifestation of intent that gives an assurance {commitment} that a thing will or will not be done.

a) Not Offers: 

i) Expressions of opinion, words of reassurance: {reasonable person test has Doctor made promise or stated opinion?}

ii) Inquiries or invitations: {“I could not possibly sell unless I got $10,000 cash}

iii) Statements of intention: {Intentions or hopes are not offers}

iv) Ads

v) Catalogues

vi) Circular Letters

b) Terms of the invitation are part of the contract.

Craft v. Elder & Johnston Co.: P saw a sewing machine advertised for $26.  She tendered money store refused to give her one. 

Rule: An ordinary newspaper ad is not an offer, but an offer to negotiate, an offer to receive offers or an offer to chaffer.


· Ads can be offers sometimes need specificity as to:

· who offer is to

· quantity

· price

i) Price Quotations: {usually intention to sell at a given price, NO quantity term = NO offer}

ii) Offer at Auction: {“with reserve” auctioneer free NOT to accept.  “Without Reserve” goods may be withdrawn until first bid is made.  Both cases bidder is free to withdraw bid before hammer falls.  A bid terminates all previous bids}

iii) Preliminary Negotiations: {any communications before operative offer.}

3) Types of Contracts

a) Unilateral -- offeror makes a promise, offeree does not.

b) Bilateral -- Both parties make promises.

c) Reverse Unilateral – Offeror performs and requests promise from offeree.  Offeree then makes promise. 

i) Example: Insurance Co. – for payment of premium, company promises to pay in the event of fire, theft death . . . . 

d) Series of Unilateral contracts -- Offer is continually good for each time performance is done, until offeror revokes.

e) Between Husband and Wife -- Generally held to not be contracts on the theory that the parties did not intend legal consequences.  

i) N.Y. Domestic Relations Law: above are held to be contracts if they are fair at time of creation, and not unconscionable at time to be fulfilled

ii) Must be notarized.

f) Illegal Bargain -- its formation or performance is criminal, tortious or contrary to public policy.

i) Illegal Bargains are unenforceable.

g) Contract of Adhesion -- Most contracts we encounter are adhesion contracts.  Enforceable if fair and reasonable.

h) Estimates -- Normally do not have legal effect unless the person holds himself out as an expert.

i) How long Contract is good for? -- If not provided for, terminable at will.

j) At Will Employment -- Employer may fire for good cause or no cause.  May not fire for bad cause.

i) An offer looking to a unilateral contract asks for a performance. 

(1) Offer to a unilateral contract may not be accepted by a promise. 

(2) Offeree does not become bound when starting to perform the act requested by an offer in a unilateral contract.

ii) An offer looking to a bilateral contract invites a promise. 

(1) Offer to a bilateral contract may not be accepted by performance. 

(2) May be accepted by express or implied promise. 

iii) Ambiguous Offer: general view is that it looks to Bilateral Offer.

iv) UCC & Restatement {Second}: Changed common law rules.

C.
ACCEPTANCE

1) Relationship to Offer

a) The offer creates the power of acceptance in offeree. 

b) The acceptance creates a contract and terminates the power of revocation that the offeror ordinarily has. 

c) The acceptance must be a voluntary act.

2) Acceptance by Authorized Party

a) Only the person or persons to whom it is made may accept an offer. 

b) Offeror is master of the offer.  Controls who has power of acceptance.

c) Offeree may not transfer {assign} the power of acceptance to another. {Irrevocable offer may be transferred if transfer is consistent with rules governing the assignment of contracts.}

d) EXCEPTIONS:

i) Options: option contract, the irrevocable offers may be assigned consistent with rules governing assignments.

ii) Undisclosed principal: offeror refuses to deal w/specific party, agent for that party may not accept offer.

3) Knowledge of Offer

a) Unilateral contract, the offeree must know of the offer in order to accept. 


Broadnax v. Ledbetter: Reward posted for capture and return of criminal.  P did so, but did not know of the offer at the time.  Could not collect reward.

Rule: Notice or knowledge of the existence of the offer of a reward required when the recapture was made is essential to the right to recover.


If performer finds out about offer after partially performing and completes performance with knowledge of offer, P is entitled to the reward.

b) Bilateral contract, the rule that the offeree must know of the offer may come into conflict with the objective theory of contracts. If so, the objective theory prevails.

4) Intent to Accept

a) Unilateral contract: offeree must subjectively intend to accept.

b) The offer need not be the principal inducement for performing the act. 

c) The Restatement {Second} has substituted a more objective test; 

i) Intent to accept is presumed unless the offeree disclaims intent to accept. 

d) An offeree to a bilateral contract can accept even if he or she has no subjective intent to accept; all that is required is an outward manifestation of intent to contract.

5) Necessity for Communication of Acceptance

a) To create a bilateral contract, the offeree's promise must be communicated to the offeror or his or her agent. 

Fujimoto v. Rio Grande Pickle Co: P worked for D.  D gave P a raise and a contract. P signed but never returned the contracts.  Contracts found to be valid.  No express way of accepting.

Rule: The court held that the contracts were valid, as no specific language in the contract called for the return of the signed portion of the contract

Mode of acceptance is of little consequence as long as the offeror knows of the acceptance by the offeree.

b) Offeror may dispense with the need for communication by manifesting such an intent.  

i) Offeror, as master of offer, may dispense with need to communicate acceptance.

6) Necessity of Notice in Unilateral Contract
a) Unilateral contract arises on performance.

b) Three views on whether the offeree must give notice of performance to the offeror. 

i) Notice is not required unless requested by the offer. 


Carill v. Carbolic Smoke Ball Co: Responding to ad {that WAS deemed an offer} P used D’s product, got sick and sued for collection of the money offered. 

Rule: Proper procedure for accepting a contract that on its face has no need to make specific acceptance is performing the task set forth and notifying only if necessary.

Performance of conditions set forth in ad can be acceptance in certain situations.

ii) If the offeree has reason to know the offeror has no adequate means of learning of performance, failure to exercise reasonable diligence in giving notice discharges the offeror from liability, unless the offeror learns of performance within a reasonable time or the offeror expressly or by implication indicates that notification is not necessary.

(1) Prevailing view First and Second restatements 

(2) Offeror has duty to inquire unless inquiry is not feasible.

iii) This view is the same as the second view except that no contract is consummated unless and until notice of performance has been sent. 

7) Acceptance of an Offer Looking to a Series of Contracts

a) If an offer looks to a series of contracts, a contract arises each time the offeree accepts. 

b) As to the future, the offer is revocable unless the offer is irrevocable.

c) Whether an offer looks to one or a series of acceptances is a question to be determined under the reasonable person test. Care must be taken to distinguish an offer looking to a series of acceptances from an offer looking to one acceptance with a number of performances.

8) Acceptance by Silence

a) General rule is that silence ordinarily does not give rise to an acceptance of an offer or a counteroffer. 

b) Exceptions: 

(1) Offeror has given the offeree reason to believe silence is acceptance and offeree intends by silence to accept 

(2) Parties mutually agree silence will operate as consent 

(3) Course of dealing shows that silence has come to mean assent; 


Hobs v. Massasoit Whip Co: P sent eel skins to D.  D, as in past, remained silent.  On this occasion D did not use skins and let them rot.  P sued D.  

Rule: Court held that silence is consent in the face of a preexisting relationship, and no action to the contrary by the receiving party. 


Where parties have established a course of dealing in the past the expectation is they will continue until one party changes the arrangement.

(4) Offeree accepts services with reasonable opportunity to reject them, and should reasonably understand that they are offered with expectation of payment.


Day v. Caton: P built party wall; D used it; D knew P wanted to be paid for his work. D kept silent and did not pay.

Rule: Silence is consent when one party has knowledge of the others intentions and expectations in the face of specific performance of a task



Rules:

a. Deliverer of service expected payment

b. Receiver of service knew of the expectation of Deliverer

c. Receiver could have but chose not to speak as to his rejection

9) Acceptance by Act of Dominion

a) Act of Dominion: exercise of power over property as if one were the owner.

b) In exercising dominion offeree is deemed to manifest intent to accept.

i) Offeree takes possession of offered goods but indicates that terms are not acceptable = tort of conversion

(1) Conversion is the wrongful act of dominion over the personal property of another. 

c) Offeror has the option to treat the conduct as rightful, suing on a contract theory and estopping the offeree from claiming to be a wrongdoer. {Some authority that this option is not available if the offered terms is manifestly unreasonable.} UCC § 2-606 {1} {c}
10) Unsolicited Sending of Goods

a) An exception exists:

i) A person who receives unsolicited goods may treat them as a gift. {Postal Reorganization Act of 1970}

11) When Is an Acceptance in a Bilateral Contract Effective {Mailbox Rule}?

a) Ordinarily acceptance in bilateral contract must be communicated.

b) If Offeror expressly prescribes how acceptance is to be made no other acceptance is valid.  {even if it comes to the attention of the offeror}

i) Other acceptance may be looked at as a counter-offer, which the offeror may or may not accept

c) Courts reluctant to find express means of acceptance.

d) UCC & Restatement {second}: Acceptance need only be “reasonable” to be valid.  

i) Applies only when there is no prescribed means of acceptance.

ii) Restatement {Second}, even if an unreasonable means is used or care is not taken in transmission, the acceptance nonetheless will be effective when sent, provided it is received within the time a seasonably dispatched acceptance sent in a reasonable manner would normally have arrived.

iii) UCC § 1-201 {38}: similar to restatement but does not cover unreasonable means of acceptance.

e) Parties at a distance: “Mailbox Rule”  {Does not apply to Option Contract}

i) If medium of communication is reasonable, acceptance is effective when sent even if lost or delayed.

ii) Likely to be reasonable if same medium used by offeror. {unless otherwise expressly specified}

iii) Communication will not be effective when sent if proper care has not been taken in transmitting it {e.g. incorrectly addressed}. 

iv) Offeror may negate Mailbox rule by expressly stating that acceptance is good upon receipt.

f) Unreasonable means of acceptance: if used acceptance is good upon receipt if offer is still open.

12) Prescribed Method of Acceptance

a) Master of the Offer: 

i) If the offer prescribes an exclusive method of acceptance, no contract arises if the offeree utilizes another means of acceptance even if the acceptance comes to the attention of the offeror. 

13) Parties in the Presence of One Another

a) When the parties are in the presence of one another, an acceptance is inoperative unless the offeror hears or is at fault in not hearing. 

b) Even if the offeror is at fault in not hearing, there is no contract if the offeree knows or has reason to know that the offeror has not heard.

14) Withdrawal of Acceptance

a) Even if the offeree is able to regain possession of the letter pursuant to postal regulations, the letter of acceptance is effective.

Morrison v. Thoelke: Land to be sold between two parties.  There was mailed acceptance the next day a phoned in rejection. 

Rule: Court held that simply because one had the ability to intercept the mail did not give one the right to repudiate the acceptance.


Offeror is better person to bear the burden of the lapse in time between when offeree accepts and the offeror is notified. {Offeror is already willing to be committed}

15) Offeree sends both acceptance and Rejection

a) Rejection sent first: acceptance sent after rejection is sent is not effective until received, and only if received before the rejection.

i) Rejection sent, acceptance sent, rejection received, acceptance received.  

(1) No Contract.  Acceptance is counter-offer.

ii) Rejection sent, acceptance sent, acceptance received, rejection received. 

(1) There is a contract.

b) Acceptance sent First: 

i) Acceptance sent, rejection sent, rejection received, acceptance received

(1) Contract is formed according to restatement.

(2) Offeror that relies on rejection, offeree is estopped from claiming contract.

(3) Restatement view: overtaking rejection may be looked at as offer to rescind the contract or repudiation.

c) Lost or Delayed Acceptance:

i) Majority Rule: Mailbox Rule applies to lost or delayed acceptance.

ii) Restatement Second: offeror is not in breach unless offeror receives notice from offeree that there is a contract.

d) Withdrawal of Acceptance: simply because one has the ability to intercept the mail does not give one the right to repudiate the acceptance. 

16) Risk of Mistake in Transmission by an Intermediary

a) An intermediary makes the mistake; {e.g. a telegraph company}.

b) A message that is received but is garbled or otherwise incorrectly transmitted. 

i) The majority view: message as transmitted is operative unless the other party knows or has reason to know of the mistake. 

ii) The minority view: no contract if the offer or acceptance is not the message authorized by the party.  The one who hires the intermediary is not liable for its negligence.

c) Liability of Intermediary: injured party has a cause against the intermediary. {they generally limit their liability}

D.
TERMINATION OF REVOCABLE OFFERS

· A revocable offer may be terminated in a variety of ways. 

1) Lapse of Time

a) An offer is terminated after the lapse of time specified in the offer.

i) Usually this time is measured from the time the offer is received. 

(1) If the acceptance is delayed and offeror has reason to know it, acceptance should be measured from the date it should have been received.

ii) If no time is specified, the offer is open for a reasonable time.

(1) Reasonable time is generally a question of fact.

(2) Depends on if transaction is speculative, manifest purpose of offeror.

(3) Restatement Second adds whether or not offeree is acting in good faith.

b) Face to Face Offer

i) Offer made where there are direct negotiations {e.g. face to face, telephone} the offer is deemed, in the absence of a manifestation of a contrary intention, to be open only while the parties are conversing.

ii) Offer can be kept open by offeree reserving rights {e.g. I’ll take it under advisement}

c) Termination Upon Happening of a Particular Event

i) If the offeror stipulates that the offer shall terminate upon the happening of a certain event and the event occurs before acceptance, the power of acceptance is terminated.

ii) True even if the offeree does not know of the occurrence of the event.

d) Effect of a Late Acceptance

i) Three views

(1) Late acceptance is an offer that can be accepted only by a communicated acceptance. 

(2) The original offeror may treat the late acceptance as an acceptance by unilaterally waiving the lateness. 

(3) If late acceptance is sent in what could be considered to be a reasonable time, the original offeror has a duty to reply within a reasonable time.

(a) Failure to do so creates a contract by silence. {Duty to speak because it is not clear to offeree acceptance is late.}

2) Death of Offeror

a) Majority View: If the offeror dies between the making of the offer and the acceptance, the offer is terminated.

i) This holds even if the offeree is unaware of the offeror's death. 

b) Minority View: death terminates the offer only if the offeror is aware of it.

3) Incapacity of Offeror

a) Adjudication of Incapacity

i) Majority Rule: Where the property of the offeror is placed under guardianship, any unaccepted offer made by the offeror is terminated. 

(1) Majority view, even though the offeree is unaware of what has occurred.

ii) Minority Rule:

Swift & Co. v Smigel: D requested series of performances.  P shipped goods to D even after D was adjudicated incompetent.  P did not know of D’s condition.  

Rule: Where the one party is ignorant of the incompetence, but parts with valuable consideration, the offer is still valid.  The offer is not terminated.


If performance has begun, majority rule says that the offer is terminated after the first performance.  The estate is responsible only for the first performance.

b) No Adjudication
i) Supervening mental incapacity in fact terminates the offer if the offeree is or should be aware of the incapacity.

Ortelere v. Teachers’ Retirement Board: P was hubby of incompetent.  {Not adjudicated.}  Took her retirement money in a lump sum. 

Rule: An otherwise irrevocable election may be avoided for known mental incapacity which resulted in the decision. If there is knowledge of the mental incapacity then there can be no contract.

Traditional test is the cognitive test.  Does the party have the ability to understand the nature and consequences of the transaction

4) Death or Incapacity of the Offeree

a) The supervening death or adjudication of incapacity of the offeree terminates the offer.

i) Offeree’s representative may not accept the offer. {only party offered may accept the offer}

5) Revocation

a) Direct Revocation

i) Majority Rule: a communicated revocation terminates the offeree's power of acceptance and is effective when it is received {except in a few states where statutes provide that it is effective on dispatch.}

(1) Written communication is received when it comes into possession of addressee or its agent, or it deposited in a place authorized by addressee.

ii) Common Law, even if the offer says it is irrevocable, it is still revocable unless consideration or the equivalent is given for the promise of irrevocability.

iii) Unilateral Contract:

(1) If offeree is coming to accept an offer and the offeror knows it and announces “I revoke” even a split second before offeree accepts, the offer is revoked.


Patterson v. Pattberg: D owned mortgage on P’s house.  Said if you make lump payment I will give you a discount.  P went to perform.  D revoked before P could perform.

Rule: The court held that the offer for a unilateral contract could be withdrawn up until the performance is done. The only remedy might be quasi-contractual.

  

The promise to pay does not fulfill the performance end of the contract.  Unilateral contract relies on the performance not acceptance of the offer.
b) Equal Publication
i) When an offer is made to a number of persons whose identity is unknown to the offeror {e.g. a reward offer in a newspaper}, the offer may be revoked by giving equal publication of the revocation as was given to the offer.

(1) Same medium, same size, same running date….

ii) If the offeror knows of the identity of a person who is taking action on the offer, the offeror must communicate the revocation to that person.

c) Indirect Revocation
i) Occurs when the offeree acquires reliable information from a third party that the offeror has engaged in conduct that would indicate to a reasonable person that the offeror no longer wishes to make the offer. 

ii) Information is reliable only if it comes from a reliable source and is in fact true.

(1) Must be objectively and subjectively reliable.

(2) Objective = true

(3) Subjective = from a reliable source.

(4) Unreliable source may be ignored

iii) Limitations of the doctrine:

(1) First Restatement limited it to cases involving sale of land and specific chattel.  

(2) Restatement second removed these limitations.

d) Revocation of an Offer Looking to a Unilateral Contract    
i) Three views

(1) The traditional {obsolete} rule is that the offer can be revoked at any time until the moment of complete performance. 

(2) A bilateral contract is formed upon the beginning of performance. 

(3) The modern/prevailing view is that once the offeree starts to perform or tenders performance the offer becomes irrevocable. {An irrevocable offer is synonymous with an option contract}. 

(a) Offeree is not obligated to complete performance, but cannot claim offeror’s performance without completing in a reasonable time.

(b) If offeror repudiates after beginning of performance, offeree has cause of action. Failure to complete is excused.

(c) This rule requires the actual beginning or tender of performance and not merely preparation. Extensive preparations for performance might, however, trigger a finding of promissory estoppel.

(d) Preparation v. Performance: under 3rd view, offer is irrevocable only if offeree has started to perform.  Preparation is not enough.  {applies to second view as well}

(e) Promissory Estoppel: Preparation for performance by offeree may create right to relief under this theory.

6) Death or Destruction

a) Death or destruction of a person or thing essential for the performance of the offered contract terminates the offer.

7) Supervening Illegality

a) If, between the making of the offer and the acceptance, a change of law or regulations renders the proposed contract illegal, the offer is terminated.

8) Rejection or Counter-Offer

a) Common Law
i) A rejection or a counter-offer terminates an offeree’s power of acceptance unless the offeror or the offeree manifests a contrary intention.

b) Rejection or Counter-Offer by offeree
i) A rejection is a statement by the offeree that he or she does not wish to accept the offer. 

(1) A rejection is effective when it is received. 

ii) A counter‑offer is a response to the offer that adds qualifications or conditions. 

(1) A counter‑offer acts as a rejection even if the qualification or condition relates to a trivial matter {ribbon matching, or mirror‑image rule}.

(2) A counter‑offer, in turn, can be accepted.

c) Counter—Offer Distinguished From Other Communications
i) A counter‑offer must be distinguished from:

(1) A makes B offer to sell object at $100.

(a) Counter-offer. 

(i) I’ll pay $80

(ii) Terminates the offer. 

(iii)  Later attempted acceptance is ineffective.

(b)  A counter‑inquiry 

(i) Will you take $80? 

(ii) Does not terminate offer.

(c) A comment upon the terms, 

(i) The price is too high

(ii) Comment on the terms, not a rejection.

(d) A request for a modification of the offer 

(i) Send lowest cash price

(ii) Not a rejection

(e) An acceptance coupled with a request for a modification of the contract. 

(i) I accept, but would appreciate 5% discount

(ii) Requests or suggests addition of term to modify contract

(f) A "grumbling assent" that falls short of dissent, 

(i) I accept but this is a bad deal for me.

(g) An acceptance plus a separate offer, 

(i) I accept, please also ship one hand saw at the list price

(ii) Contract. This is a separate offer not a counter-offer.

(h) A future acceptance. 

(i) General contractor accepts subcontractors bid only if general gets the contract.

(ii) Parties not presently bound.

(iii) Once future event occurs both parties are bound.  No need for additional manifestation to contract.

(i) If an acceptance contains a term that is not expressly stated in the offer but is implied therein there is an acceptance and not a counter‑offer.

(i) I accept if you can convey good title.

1. Good title is implied, so there is acceptance not counter-offer.

d) UCC § 2-207{Purpose of Neutrality}
(1) Designed to negate the mirror image rule in cases involving the sale of goods.

(a) Mirror Image Rule: common law rule that required acceptance’s terms to correspond exactly with the offer’s terms in order for a contract to be formed.

(2) Changed common law “last shot rule”  

(a) Last person to send additional or different terms before delivery got their terms.

(3) Under the UCC "a definite and seasonable expression of acceptance ... operates as an acceptance even though it states terms additional to or different from those offered, ... unless acceptance is expressly made conditional on assent to the additional or different terms."

(a) Subdivision 1: whether there is a contract by virtue of the communications of the parties is determined under subdivision 1
(b) If there is a contract.  Subdivision 2 determines terms of the contract.

(c) If no contract by communications of parties: subdivision 3 determines if a contract can be formed by conduct and what the terms are.

(4) Most companies will have terms favorable to them.  {Battle of the forms.}

(5) NY courts hold arbitration is material term

ii) Subdivision 1: provides that even though alleged acceptance contains additional or different terms there is acceptance provided:

(i) Alleged acceptance amounts to a definite and seasonable expression of acceptance

(ii) Acceptance is not expressly made conditional on assent to the additional or different terms} {If expressly conditional on assent it’s a counter offer under UCC}
(b) At common law there would be a counter-offer.

(2) Definite Expression of Assent:


(a) What constitutes one is not precisely clear.  

(b) Is clear that alleged acceptance must purport to be an acceptance.

(c) Additional terms do not prevent communication from being acceptance

(d) Majority of cases: if acceptance diverges significantly from dickered terms there is not definite expression of acceptance

(i) Dickered terms include:

1. Description of goods

2. Price

3. Quantity {most important dickered term}

4. Delivery times

(3) Not Conditional On Assent:

(a) Majority of cases: Unless acceptance is expressly made conditional on assent to the additional terms . . . is to be taken literally.

(4) Structure reemphasized.

(a) After it is decided there is a contract.  Proceed to subdivision 2 to ascertain if additional or different terms incorporated into the acceptance become part of the contract.

iii) Subdivision 2:

(1) Makes distinction between merchants and non-merchants.

(2) Additional terms Non-merchants:

(a) If either party is not a merchant additional terms are to be construed as proposals for addition to the contract.

(b) Additional terms do NOT become part of the contract unless the offeror agrees to them.

(3) Additional term Merchants

(a) If BOTH parties are merchants additional terms become part of the contract UNLESS:

(i)  The offer expressly limits acceptance to its terms

(ii)  They materially alter the terms {arbitration clause is material}

(iii) Notification of objection has already been given or is given within a reasonable time after they are received.

(4) Different Terms:

(i) Different terms contradict terms of the offer.

(ii) Additional terms introduce new terms

(b) Different terms: Two views:

(i) Comment three to UCC § 2-207 different terms should be treated as additional terms.

1. They should be treated as additional terms {N.Y. View}

a. Between merchants would automatically get ejected under subdivision 2C {Notification of objection has already been given or is given within a reasonable time after they are received} 

b. Non-Merchants - only become part of the contract if the offeror agrees 

2. Different terms cancel each other out. {Favored by Perillo}

a. Replaced by gap-filler from code

iv) Subdivision 3:

(1) Acceptance by conduct where the communications of parties do not amount to a contract.

(a) Changes last shot principle of common law. {Acceptance with additional term is a counter offer, shipment plus act of dominion by buyer is acceptance of counter-offer. Last shot rule says last form before buyer takes delivery governs terms of the contract.}

(b) If the communications of the parties do not produce a contract but the conduct recognizes the existence of a contract there is a contract.

(c) Terms:

(i) Those which the writings of the parties agree {§ {3} rejects additional terms}

(ii) Supplemented by terms incorporated by other provisions of this act.

(iii) NOTE: if there are continued negotiations after contract by conduct, related to seller’s terms, buyer is deemed to impliedly assent to those terms not objected to.

e) Confirmation: {where there is an underlying contract}

i) Language of the statute:

(1) UCC § 2-207 also governs confirmations.

(2) A written confirmation sent within a reasonable time operates as acceptance even though it states terms additional or different from those agreed upon. {go through § 2-207 analysis}

ii) Application of the Rule:

(1) Applies in two situations:

(a) Agreement has been reached orally or by informal correspondence, one or both parties send acknowledgement forms, and additional terms are introduced in the memo.

(i) If there is no conflict between the additional terms above, additional terms apply.

(b) Conflicting additional terms do not become part of the contract.

(i) Terms are: 

1. Those originally agreed upon

2. Terms the confirmations agree upon

3. Terms supplied by the Act including § 2-207
f) Restatement second:

i) UCC § 2-207 applies only to contracts for the sale of goods.

ii) Restatement has borrowed it to apply to non goods contracts

iii) Mirror Image Rule is still common law rule.

E. 
IRREVOCABLE OFFERS—OPTION CONTRACTS {interchangeable terms}
1) What Makes an Offer Irrevocable?

a) An offer can be made irrevocable by 

i) Consideration 

ii) Statute

iii) Part performance or tender of performance under an offer to a  unilateral contract 

iv) The doctrine of promissory estoppel  

v) Virtue of a sealed instrument {only in some jurisdictions}.

Plantation Key Developers v. Colonial Mortgage: Loan agreement for construction and for buyers.  Option to extend contract.  D acted in bad faith raising its rates. P paid consideration for arrangement.

Rule: An option contract requires the optionee to hold the offer open for a stated period of time.





Option contract is a binding offer.





The optionee need not accept.





The optionor is bound by the terms


Marchiondo v. Scheck: Time limit on offer to find buyer for property. Seller revoked offer for commission. At last minute broker found buyer.

Rule: Where offer invites offeree to accept by performance, option contract is formed, conditional on full performance


Partial performance by an offeree makes a unilateral contract binding on condition that the offeree completes the full performance of the contract.

2) Statutes

a) UCC §2-205—empowers an offeror to create an irrevocable offer w/out consideration. The requisites are: 

i) A signed writing 

ii) Language assuring that the offer will be held open 

iii) The offeror must be a merchant 

iv) The period of irrevocability may not exceed three months 

v) If the language of irrevocability appears on the offeree's form it must be signed twice, once to make the offer and once to provide for the irrevocability.

(1) Rejection does not constitute termination of the offer.

b) NY-GOL § 5-1109
(1) Written irrevocable offer {for anything other than goods}. Except as otherwise provided in § 2-205 of the uniform commercial code with respect to an offer by a merchant to buy or sell goods, when an offer to enter into a contract is made in a writing signed by the offeror, or by his agent, which states that the offer is irrevocable during a period set forth or until a time fixed, the offer shall not be revocable during such period or until such time because of the absence of consideration for the assurance of irrevocability
ii) When such a writing states that the offer is irrevocable but does not state any period or time of irrevocability, it shall be construed to state that the offer is irrevocable for a reasonable time. 

c) Restatement 2nd—
i) Option contract is valid if it recites a purported consideration

ii) § 45—option contract arises when offeree begins performance of a unilateral contract.
3) Terms Are Synonymous

a) For the most part, the terms "irrevocable offer" and "option contract" are synonymous. An option contract is an offer that is also a binding contract; the offer cannot be revoked.

4) Termination of Irrevocable Offers

a) Irrevocable offers are terminated by: 

i) Lapse of time 

ii) Death or destruction of a person or thing essential for the performance of the offered contract

iii) Supervening legal prohibition. 

b) Irrevocable offers not terminated by: 

i) Revocation or rejection 

(1) Earlier View—rejection terminated irrevocable offer 

(2) Modern View—rejection does not terminate because offeree has usually paid a consideration. A tender of performance does not usually terminate contract rights.

(a) Counter offer does not usually operate as a rejection where the offer is irrevocable.

ii) Death or supervening incapacity of the offeror or the offeree {as long as offeree or offeror are not essential to the performance under the contract}. 

Swift & Co. v Smigel: D requested series of performances.  P shipped goods to D even after D was adjudicated incompetent. P did not know of D’s condition.  

Rule: Where the one party is ignorant of the incompetence, but parts with valuable consideration, the offer is still valid.  The offer is not terminated.


This is the minority view. According to this Court, where the offeree does not know or have reason to know of the adjudication, acceptance of the offer constitutes a valid acceptance. 

5) When Is the Acceptance of an Irrevocable Offer Effective?

a) Contrary to the "mailbox rule" {employed for acceptances of revocable offers}, an acceptance of an irrevocable offer is effective when received.

F.      UCC § 2-206
a) § 2-206 Offer and Acceptance in Formation of a Contract
i) Unless otherwise unambiguously indicated by the language or circumstances 

(1) An offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances. 

(2) An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt/current shipment of conforming or non-conforming goods,

(a) Shipment of non-conforming goods does not constitute breach if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.

ii) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance. 

1) Introduction

a) This section de‑emphasizes the common law distinction between a unilateral and a bilateral contract. 

b) Also has made changes in the "mailbox rule," the rule that is referred to as the "unilateral contract trick" and the rules on the effect of part performance.

2) Distinction Between a Unilateral and Bilateral Contract
a) Classic contract law—

i) Except in unusual cases, the offer looked either to a unilateral or a bilateral contract. 

ii) If the offer was unclear as to the manner in which it should be accepted, it was presumed that the offer invited a promise. 

b) UCC § 2-206—

i) Substituted for this common‑law presumption the notion that in the vast majority of cases the offeror is indifferent as to the manner of acceptance. 

(1) Offer may be accepted by:

(a) Act

(b) Promise

(c) Beginning performance

(2) Unless the offeror expressly specifies a manner of acceptance.

(3) Illustrated in subsection {1}{b} which states: 

(a) "An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance by a prompt promise to ship or by prompt or current shipment of the goods."  

(i) Conforming or non-conforming

(ii) If acceptance by performance, failure to give notice is ground for rejection ONLY if material delay in shipment or a loss ensues.

(b) Offeror still has the power to clearly insist upon a particular manner of acceptance.

(4) Unilateral contract trick:

(a) Common law sending non-conforming goods was considered a counter-offer.

(i) Was accepted by taking and keeping goods.

(b) Under UCC non-conforming goods is acceptance and breach at same time.

(i) No contract if seller seasonably notifies buyer the non-conforming goods are only offered as an accommodation.

(5) Subdivision 2:

(a) Four propositions:

(i) Whether the beginning of performance is a reasonable mode of acceptance

(ii) Whether beginning performance unambiguously expresses offeree’s intent to contract.

1. If offeree within a reasonable time after beginning performance notifies offeror of absence of intent to be bound there is no acceptance.

(iii) If 1 &2 are affirmative, beginning of performance binds offeree

1. Offeror is not bound unless notice is given within reasonable time.

2. UCC Comment says notice must be given in every case.

3. If timely notice is not given offeror may say no contract.

(iv) Whether offeror may revoke after offeree has begun performance

1. Determined by common law rules relating to revocation of unilateral contract offer.

3) The Mailbox Rule
a) The "mailbox rule"—The acceptance of an offer to a bilateral contract {e.g. a letter} is effective when it is put out of the possession of the offeree provided it is sent in an authorized manner. 

b) The UCC—substitutes the words "by any manner reasonable in the circumstances" for the word "authorized." 

i) The concept of reasonableness is intended to be more flexible than the concept of an "authorized" means of transmission. 

ii) This provision of the UCC has become general law, finding its way into the Restatement {Second} and the case law.
c) Restatement 2nd—even if unreasonable means are used, the mailbox rule will still apply provided that the dispatch was seasonable.

4) Beginning of Performance
i) Under UCC § 2-206, "where the beginning of performance is a reasonable mode of acceptance," the offeree is bound when the offeree starts to perform, provided that "the beginning of performance unambiguously expresses the offeree's intention to engage himself." 

b) The basic notion is that the offeror is not bound unless notified, but the offeree is bound on beginning performance.

i) Even though the offeree is bound, the offeror is not bound to perform unless notice of beginning performance is given within a reasonable time. 

ii) If timely notice is not given, the offeror, even though not bound to perform, may waive the lack of notice and hold the offeree to the contract. 

5) Restatement {Second}
a) The Restatement {Second}, follows the lead of UCC § 2-206 with some variations. 

i) Section 2-206 relates only to contracts for the sale of goods. 

ii) The Restatement {Second} relates to all types of contracts.

Marchiondo v. Scheck: Time limit on offer to find buyer for property. Seller revoked offer for commission. At last minute broker found buyer.

Rule: Where offer invites offeree to accept by performance, option contract is formed, conditional on full performance


Restatement {second} §45.

G.
Certainty

1) Common Law—

a) Intro—

i) An offer must be so definite as to material terms or require such definite terms in the acceptance that the performance to be rendered by each party is reasonably certain.

(1) Indefiniteness as to an immaterial term is not necessarily fatal

(2) The more terms that are indefinite, the more likely the parties did not intent to contract

b) Material terms are—

i) Subject matter 

ii) Price

iii) Payment terms 

iv) Quality 

v) Quantity

vi) Duration 

vii) Work to be done

· Example:
· In construction contract involving $1,000,000, a term involving $9,300 was left open.  This was held to be an immaterial term, because it is not significant in proportion to the contract price.

c) When is a material term reasonably certain—

i) It depends on:

(1) Subject matter 

(2) The purposes and the relationship of the parties 

(3) The circumstances of the agreement  

ii) A term need not be set forth with utmost certainty

iii) It is enough that the agreement is sufficiently clear for the court to determine the respective obligations of the parties.

· Example:
· A makes an offer to sell from 1 to 10 copies of a specified book at a certain price and adds: “State the number in your acceptance.”  B replies “I’ll take five.” The contract is definite because the offer asks for the offeree to supply the missing term.

d) Indefiniteness can be cured by—

i) Subsequent conduct of the parties 

ii) Subsequent agreement of the parties

iii) Courts will also cure indefiniteness by forging a good unilateral contract out of a void bilateral contract.

iv) Recovery can be gained through the doctrine of promissory estoppel when the offeree has only prepared, not performed.

· Example:
· A promise to make a tailor-made suit for B for $400, without specifying the material.  A commences making the suit with cotton cloth and B acquiesces.  At the outset, the agreement was too vague and indefinite to be enforced, but the conduct of the parties cured the indefiniteness.  Therefore, A is entitled to the agreed contract price--$400.

· A promises to pay B “well and enough” on retirement.  When B retired, A promised to pay B $200 per week. B agreed.  The initial indefiniteness was cured by the subsequent agreement of the parties.

e) Types of Indefiniteness—

i) Three categories:
(1) Where the parties have purported to agree on a material term but have left it indefinite {not reasonably certain};

(a) Common Law—no room for gap-fillers or implication; therefore the agreement is void.

Bettancourt v. Gilroy Theater Co: P sold lot to D on condition that D would build a first class theatre on the site. D claimed “first class” was too vague a term making the contract fatally indefinite.

Rule: Modern View—saying the agreement was sufficiently definite, citing the following points:
a. Law leans away from killing a contract for ambiguity

b. Especially where there has been part performance

c. Evidence of subjective intent was properly admitted

d. P’s purpose of receiving “enhancement value” could be served by erection of theater

e. Less certainty is needed when action is for damages than when it is for specific performance

ii) Where the parties are silent as to a material term;

(1) Term may be implied from: 

(a) Surrounding circumstances / gap-filler {a term the court feels the parties could have agreed upon had it been brought to their attention, or because it is a term which comports with community standards or fairness.}

(b) Course of Performance

(c) Course of dealing

(d) Trade Usage.

(2) If silent as to kind or quantity of goods or specifications, courts will not supply because no objective standard exists.

(3) If no time is stated, a reasonable time is assumed.

(4) In sale of goods where no price is set, courts assume parties contracted on a reasonable price.  The UCC has followed this rule.

2) Examples:
a) A hires plumber w/out setting price term.  Court supplies gap-filler that is a reasonable price to be paid or, according to some courts, what he is usually paid.

b) A and B agree A will work for B for $52,000 per year.

(i) Majority—this is a hiring at will

(ii) Minority—reference to “per year” creates inference that the hiring is a binding contract for one year.

(2) Corollary to At-will Doctrine—

(a) Agreement may be terminated for good cause

(b) No cause 

(c) Even for immoral cause.

(3) Exceptions—

(a) Can’t be terminated if it goes against public policy 

(b) In violation of the implied covenant of good faith and fair dealing 

(c) Cases where promissory estoppel would apply.

Wagensellar v. Scottsdale Memorial Hospital: P went on a camping trip with her boss, refused to participate in “questionable activities.”  Was fired shortly thereafter.  Sued for wrongful termination and breach of contract {she was an at-will employee}

Rule: At-will employees can sue for termination that goes against public policy.  There is no good faith covenant in an at-will employment.

Unless there is a contract the employer does not need good cause to fire worker, Can’t do it for Bad cause.

(4) Where employer promises permanent employment: 

(a) Majority—says this is at-will because the duration of the term is too vague.

(b) Minority—employee entitled to work at least until retirement age, so long as employee is able to do the work properly and that employer is still in the business for which employee was hired.

(c) All—if consideration over and above the employees services is given, the employment is deemed not at will, 

(i) Settlement of a tort claim, where claimant accepts permanent employment and drops the claim

(5) Where employer promises lifetime employment:

(a) One view—promise amounts to hiring at will

(b) Other view—term should be taken literally

(6) Most non-employment cases, where no duration is specified in the agreement, the court will imply that the contract will last for a reasonable time.  

(a) Some courts will conclude that the arrangement is at will especially when there is no way to determine what is a reasonable time

(7) A service contract is made for a one-year term.  After expiration of the term, parties continue to perform.  In absence of a contrary agreement, court will rule that the contract has been renewed for another one-year term

ii) Where the parties have agreed to agree on a material term.

(1) Traditional Common Law Rule—agreement to agree as to a material term doesn’t make a binding agreement. It is not a case where the parties are silent.  

(a) Because parties manifested an intent to fill gap themselves, no gap-filler will be used

(b) Distinguish “agreement to agree” from agreement to negotiate in good faith.

(2) Modern View—some modern cases which did not rely on UCC and/or Restatement 2nd have recognized agreement to agree serves a valuable commercial purpose and that the traditional rule may operate unfairly where the party uses the rule to defeat an agreement that the parties intended to be binding.  

(3) Some courts use gap-fillers in agreements to agree.

(4) Others have held there is a duty to negotiate in good faith even though there is NO such provision in the agreement.

(5) UCC and Restatement 2nd are generally in accord with these views.

· Examples:
a) A and B agree to all terms but price, which they say they will set later.

i) Traditional View—such agreement results in fatal indefiniteness

ii) Modern Common Law—court could use a reasonable gap-filler.

iii) UCC—the price would be a reasonable price at the time of delivery

iv) UCC §2-305—if the parties did not intend to be bound unless agreement was reached on price, there still would be no contract.

Joseph Martin, Jr. Delicatessen, Inc. v. Schumacher: Option to renew commercial lease at a price to be agreed upon later.  The parties failed to agree to a price.

Rule: NY ruling: mere agreement to agree in a contract is unenforceable.  Option to renew is an offer, not a contract. Unclear material term = void


Modern Common Law View—valid agreement, w/rent set at reasonable level.

· However, the P has option to purchase real property at $23,500 “on payments and terms to be negotiated provided the same is exercised by June 1.”  On May 15th P sought to exercise the option. P offered to pay $5,300 in cash and to assume two mortgages in the combined amount of $18,200.  D changed his mind about selling and refused to negotiate.  This is not a case where parties agreed to negotiate in good faith.

(i) Traditional View—agreement too vague and indefinite

(ii) The court found that parties were obligated to negotiate in good faith and that D’s refusal was a breach, 

1. Court decreed specific performance because the proposal would satisfy a reasonable person.  This is an advanced case beyond most precedents.
2) Uniform Commercial Code

a) Introduction

i) The provisions of the Uniform Commercial Code relating to indefiniteness are of two types. 

(1) There is a very important general provision 

(2) There are provisions relating to specific problems which can be generally categorized under the heading of gap‑fillers.

b) Specific Gap–Fillers

i) The UCC has specific provisions that supply reasonable terms in various circumstances. 

ii) These include: 

(1) Price 

(2) Time for delivery 

(3) Place of delivery 

(4) Shipment

(5) Payment 

(6) Duration of contract 

(7) Specification of assortment

(a) Place of Delivery—if not stated, it is the seller’s place of business or, if seller has none, then seller’s home.  If the goods are identified and the parties know the goods are elsewhere, that location is the place of delivery.

(b) Time for Shipment or Delivery—“reasonable time”

(c) Time for Payment—if not specified, C.O.D.

Southwest Engineering. v. Martin Tractor: Parties agreed to contract for sale of tractor but did not agree on the payment terms.  D tried to say contract was void for missing material terms.

Rule: The omission of terms of payment does not make a contract vague enough to nullify it.


That when the terms of payment are left out of a contract the law assumes that payment on delivery will be the method of payment.  Court imposes C.O.D. under §2-310{a} / {c}

(i) § 2-310. Open Time for Payment or Running of Credit; Authority to Ship Under Reservation.
1. Unless otherwise agreed 

a. Payment is due at the time and place at which the buyer is to receive the goods even though the place of shipment is the place of delivery; and 

b. If the seller is authorized to send the goods he may ship them under reservation, and may tender the documents of title, but the buyer may inspect the goods after their arrival before payment is due unless such inspection is inconsistent with the terms of the contract {Section 2-513}; and 

c. If delivery is authorized and made by way of documents of title otherwise than by subsection {b} then payment is due at the time and place at which the buyer is to receive the documents regardless of where the goods are to be received; and 

d. Where the seller is required or authorized to ship the goods on credit the credit period runs from the time of shipment but post-dating the invoice or delaying its dispatch will correspondingly delay the starting of the credit period.

(ii) See also, § 2-305. Open Price Term
1. The parties if they so intend can conclude a contract for sale even though the price is not settled. In such a case the price is a reasonable price at the time for delivery if 

a. Nothing is said as to price; or 

b. The price is left to be agreed by the parties and they fail to agree; or 

c. The price is to be fixed in terms of some agreed market or other standard as set or recorded by a third person or agency and it is not so set or recorded.

2. A price to be fixed by the seller or by the buyer means a price for him to fix in good faith. 

3. When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through fault of one party the other may at his option treat the contract as cancelled or himself fix a reasonable price. 

4. Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not fixed or agreed there is no contract. 

a. Buyer must return any goods already received or if unable so to do must pay their reasonable value at the time of delivery 

b. Seller must return any portion of the price paid on account. 

(d) Failure to Specify Assortment—

(8) Example:

(a) S agrees to sell and B agrees to buy 5,000 gallons of W brand motor oil, SAE 10-70.  This term designates 7 weights of oil. The price for each weight is definite.  Before any weight specifications were submitted, B repudiated the agreement. 

1. Under UCC § 2-311, there is a contract.  

a. The buyer is bound to specify and the seller is bound to let the buyer specify.

b. Specifications are to be made in good faith and w/in limits of reasonableness.

c. When the party who has the duty fails to specify, the other party may proceed in any reasonable manner, such as making the specification and treating the breach as total.

c) General Provision

i) Even if one or more terms are left open, a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy. 

(1) UCC § 2-204(3). The test is not certainty as to what the parties were to do or as to the exact amount of damages due to the plaintiff. Rather, commercial standards on the issue of indefiniteness are to be applied.

ii) § 2-204 Formation in General.

(a) A contract for sale of goods may be made in any manner sufficient to show agreement, including conduct by both parties, which recognizes the existence of such a contract. 

(b) An agreement sufficient to constitute a contract for sale may be found even though the moment of its making is undetermined. 

(c) Although one or more terms are left open, a contract for sale does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy. 

(2) Example:
(a) A agrees to sell and B agrees to buy widgets, “the quantity to be agreed on from time to time.”

1. Traditional Common Law view—fatally indefinite

2. Modern Common Law and UCC—fact that price, duration, etc. are missing is not necessarily fatal because gap-fillers can be used. 

a. An agreement to agree is not necessarily fatal.  

(ii) Under 2-204{3} the questions to ask are:

1. Did parties intend to contract? {Fact question}

2. Is there a reasonably certain basis for giving an appropriate remedy?  

a. Usually, no reasonable remedy for a missing quantity term.

d) Discussion of General Provision

i) This provision is designed to prevent, where it is at all possible, a contracting party who is dissatisfied with the bargain from taking refuge in the doctrine of indefiniteness to wriggle out of a contract.

ii) This section is designed to change the traditional common law approaches. 

(1) A gap‑filler would be available even though the parties purported to agree upon a term or made an agreement to agree with respect to it. 

(2) The section goes beyond gap‑fillers and permits a court to use any reasonably certain basis for giving an appropriate remedy.

e) Questions of Fact and Law

i) Whether the parties intended to contract, is a question of fact. 

ii) Whether there is a reasonably certain basis for giving an appropriate remedy, is a question of law.

3) Restatement {Second}
a) Compared to UCC
i) The Restatement is in general accord with the UCC, but Article 2 of the UCC applies only to a contract for the sale of goods. {Sometimes it is applied to other types of contracts by analogy.}

ii) The Restatement {Second} applies to all types of contracts.

b) Trend

i) The trend is toward the rules of the UCC and the Restatement {Second}.

II. Consideration and its Equivalents

A.
INTRODUCTION

1) What Promises Should be Enforced?

a) Gratuitous promises—promises not supported by consideration—are not enforced

i) Such promises may be enforced under the doctrine of promissory estoppel or under certain statutes. 

b) Moral obligation, in certain instances, may make a promise enforceable. 

c) Delivered sealed instrument is enforceable without consideration but this rule has been changed in most states by statutes including the UCC.

B.
CONSIDERATION

· Promise not supported by consideration or its equivalent is not enforceable.  

· Three elements  needed for consideration :

1) In General

a) Restatement 2nd—Three elements needed to find consideration:

i) Promisee must incur legal detriment—

(1) Do or promise to do what the promisee is not legally obligated to do, or refrain from doing or promise to refrain from doing what the promisee is legally privileged to do.

(a) Can be legal detriment to the promisee or benefit to the promisor

(b) Does not matter from whom or to whom the detriment moves so long as bargained for and in exchange for detriment

(c) Someone other than the promisee may suffer the detriment.

ii) Detriment must induce {bring about} the promise. 

(1) The promisor exchanges the promise at least in part for the detriment to be suffered by the promisee;  {in other words: the promise is given so the other party will act.}

(a) Promise to make a gift is not enforceable  {under restatement 2d.}
(b) Promisor need only exchange the promise in part for the detriment.

iii) Promise must induce {bring about} the detriment. 

(1) Promisee must know of the offer and manifest an intent to accept.

(2) Offeree is induced to act because of the promise.

Broadnax v. Ledbetter: Reward posted for capture and return of criminal.  P did so, but did not know of the offer at the time.  Could not collect reward.

Rule: Notice or knowledge of the existence of the offer of a reward required when the recapture was made is essential to the right to recover.


Two views:

1. One states that the reward is a gratuity promised for the rendering of the service and 

2. One who performs the service is justly entitled to that gratuity.

· However, Broadnax is the old view. 

· The modern view is that people often have several motives for doing something. 

a. Knowledge of the offer just needs to be one of the motives for performance. 

b. In addition, {Perillo said that} the Broadnax holding could also be explained by the fact that there was no consideration to support the reward offer.

· Examples:

(1) A says to B, “If you paint my house according to my specifications, I promise to pay you $5,000.”  A is the promisor and B is the promisee-offeree.  B’s detriment is performing the act of painting.  Reasonable to conclude that A was exchanging promise for the act of painting and that B painted with the knowledge of the offer and an intent to accept.  Thus, A’s promise is supported by consideration. 


Kirksey v. Kirksey: D promised his sister a place to live if she would come to his home.  She was moved after she performed.

Rule: To be enforceable, sufficient and bargained for consideration must support an executory promise

Gift making state of mind does not show intention for legal consequences. The result would have been different if D had asked P to come and act as a housekeeper, because selfish benefit to the promisor is an indication of bargaining rather than gift-giving state of mind.

· Expenses P incurred here are conditions necessary to accept the gift.

Hamer v. Sidway: Uncle {decedent} offered to pay nephew $5000 if he did not smoke, drink or gamble until he was 21.  Nephew accepted and performed.  Uncle’s executor would not pay the money claiming no detriment to the nephew.

Rule: Legal detriment does not have to be one party suffering.  Giving up a right {even if it is beneficial to the offeree} is bargained for consideration. Forbearance is valuable consideration

Valuable consideration may be some right, interest, profit, or benefit.

ii) Where there is no consideration look for:

(1) Option contract

(2) Promissory estoppel

(3) Moral obligation

(4) Material benefit

(5) Unliquidated debt

b) A promises B to pay B $5,000 if B’s son, C, paints A’s house.  A = promisor, B = promisee, and C = offeree.  

i) Although the detriment comes from C, B may enforce A’s promise. The result would be the same if, under the offered terms, C were to paint D’s house, D being someone other than the promisor.

2) Past Consideration and Motive {Not Consideration}

a) Past consideration is not consideration 

i) One cannot make an exchange for something that has already occurred.

ii) In the past, the promisee neither knew of offer nor had intent to accept at the time of performance.

b) A promisor's motive in making a promise is not related to the question of detriment, but is relevant on the issue of exchange.

· Examples: 

(1) F says to S, “In consideration of the fact that you named your child after me, I promise to pay you $5,000.”  The promise did not induce detriment because S did not know of the offer, if, indeed, there was one, or intent to accept when the child was named.

(2)  “In consideration of the fact that you are not as wealthy as your brothers, I will pay you $5,000 in 30 days.”  Not enforceable because promisor has neither requested nor induced anything in exchange.

{Three Issues concerning Consideration: 1) Adequacy, 2) Sham Consideration and 3) Token/Nominal.}
3) Adequacy of Detriment

a) Any detriment no matter how small or how economically inadequate will support a promise if the detriment is in fact bargained for. 

i) Economic inadequacy may constitute some circumstantial evidence of fraud, duress, overreaching, undue influence, mistake or that the detriment was not in fact bargained for. 

ii) Adequacy of the detriment may also be considered under the doctrine of unconscionability.

b) The Exceptions

i) A promise to exchange a specific amount of money or fungible goods for the same or a lesser amount of money or goods at the same time and place {e.g., “in consideration of $1 each to the other paid”} is not legally enforceable.

(1) Court notes value of what is exchanged but doesn’t indulge in the normal presumption of equivalence between detriment and promise.

(2) Restatement second omits this exception because an agreement of this kind is highly unlikely.

(3) The exception does not apply where a sum is exchanged for a promise to return a larger sum on the happening of a contingency.

ii) The court will review the equivalence of the exchange under the doctrine of Unconscionability

iii) The court can always review the fairness of a lawyer’s fee agreement or other agreement with a client.

c) Examples:

i) A promises to pay B $10,000 for the surrender of a piece of paper which is in fact worthless.  Because surrendering the paper constituted detriment, and the surrender of the papers is bargained for, A’s promise is enforceable.

d) Mixture of Gift and Bargain—

i) Detriment to be surrendered need not be the sole or even predominant inducement, but it must be enough of an inducement to be bargained for.

e) Example:

i) A is induced by friendship to offer B a $5,000 horse for $1,000. Promise is enforceable because there is an element of bargained-for exchange.

ii) Restatement 2nd—Objective Theory—if promisee does not know that the promisor has introduced detriment as a pretense, then the promise should be enforced under the objective theory; 

(1) However, if it is clear that the consideration is a pretense then the promise will not be enforced.

(2) Unless both parties know the purported consideration is a pretense, it is immaterial that the promisor’s desire for consideration is incidental to other objectives and even that the other party knows this to be so.

4) Sham and Nominal Consideration


a) Sham Consideration--

i) Where an instrument falsely recites that a consideration has been given, it is sham consideration. 

ii) Where parties know that gratuitous promise is unenforceable and attempt to make it enforceable by cloaking it in the form of a bargain:

(1) Majority view—such a recital does not make a promise enforceable. 

(a) Contrary view that relates only to option contracts {see below} and credit guaranties.

(2) Minority Views—

(a) Estoppel—parties are estopped from showing that consideration didn’t change hands

(b) If dollar has not been paid, implied promise and the court will enforce the promise.

iii) Restatement 2nd —

(1) Option Contract: an offer is binding  as an option contract if:

(a) It is in writing and signed by the offeror, 

(b) Recites a purported consideration for the making of the offer 

(c) And proposes an exchange on fair terms within a reasonable time.

(2) Guarantee:  Same requirements except there is no need for an exchange on “fair terms.”  This typically applies to a situation where the creditor has already extended credit so that the consideration is past.

b) Nominal {Token} Consideration--

i) Parties have attempted to make a promise enforceable by cloaking a gratuitous promise with the form of a bargain. Two views:

(1) Minority—The promise should not be enforced because the alleged bargain is a pretense. 

(2) Overwhelming majority—

(a) Option contracts and guarantees involving the use of nominal {token} consideration are generally upheld. 

(b) Where the promise is basically a promise to make a gift, it is unlikely to be upheld.

ii) Restatement first —token consideration is sufficient to cement a bargain.  Sufficient to use “form” of bargain.

iii) Restatement second —“Form” is not sufficient; therefore the agreement is not binding because there is no “bargained-for” element.

iv) Perillo on the case-law re: Token Consideration—Two categories:

(1) Commercial—option contracts are where the issues usually comes up. 

(a) Courts strongly support nominal consideration in these situations.

(2) Non-commercial—usually family situations. 

(a) Courts do not support nominal consideration.

Eleanor Thomas v. Benjamin Thomas: P, wife, given choice by late husband to take upon his death either the use of their dwelling house so long as she remained a widow or $100 from his personal estate.  She chose the dwelling, but after the death of Thomas, their sons agreed to allow the choice stating the consideration for the agreement between H and W was motive of the husband.  They added a provision to the conveyance for $1/year in ground rent. Surviving brother, D, refused to make the conveyance stating there was actually no consideration for the promise.

Rule: Motive is not sufficient consideration, but the payment of $1/year is new term to the agreement and provides the good and valuable consideration needed to sustain the conveyance.

Court can find consideration anywhere in the contract it does not have to be where the parties intend it to be, or think it is.

5) Invalid Claims

a) There are a number of views on the issue of whether the surrender of or forbearance to assert an invalid claim is detriment. 

i)  These rules do not apply in a quitclaim case {Example #2 below}.

(1) Earliest view {now obsolete}—surrender of an invalid claim does not constitute detriment.

(2) More Modern View--The surrender of the invalid claim serves as detriment if 

(a) The claimant has asserted it in good faith and 

(b) A reasonable person would believe that the claim was well founded. 

(3) NY and Other courts—only requirement is good faith.  Some of these courts {NY?} hold that the invalidity of the claim must not be patently obvious.

(4) Restatement second—Either good faith or objective uncertainty as to the validity of the claim is sufficient. 

b) Caveat: This discussion only considers whether the surrender of an invalid claim constitutes detriment.

i)  If it does, one must still confront the question of whether this is what is bargained for. 

(1) Example: in a particular case is the promisor bargaining for the surrender of an invalid claim or the surrender of a worthless piece of paper? This presents a factual question.

c) Examples:
i) H, a married man, died insolvent and was liable to P on a note. P agreed to return the note in exchange for H’s widow’s promise to pay H’s obligation. 

(1) Majority of cases find the return of the note, even though it is an un-collectable claim, constitute detriment.

(2) The next question is whether it is bargained for. {See above}.

ii) A, and insurance company, requests B, who has been injured, to execute a release in exchange for $200 because it wishes to close its file.  B was not asserting any claim and in fact believes that no valid claim exists.  The execution of the release constitutes consideration, because A sought the release for its own purposes and with knowledge that the claim was invalid.  This is similar to a situation involving a quitclaim deed. A is bargaining for a piece of paper.

d) Perillo: In determining validity of a promise, it is important to determine what is bargained for.

Fiege v. Boehm: D promised to pay money if P would refrain from instituting bastardy proceedings, D determined that P’s claim was invalid and refused to pay.

Rule: Forbearance to assert an invalid claim may serve as consideration for a return promise if the parties at the time of the settlement reasonably believed in good faith that the claim was valid.


An invalid claim made by the contracting parties is not a good faith claim if one party knows it to be false. A claim that is made where both parties believe in good faith what they are bargaining for is a good faith bargain.
C.
THE PRE–EXISTING DUTY RULE

1) Pre–Existing Duty and Promises  {Rule in decay and reformulation}

a) A party who does or promises to do only what the party is legally obligated to do is not providing consideration  

i) No legal detriment = no surrender of a legal right. {Purpose is to avoid hold-up game}.  

(1) Promise for additional benefit or to avoid harm is distinguishable.

(2) Remember: Promise not paid for with bargained for exchange is unenforceable.

b) Rule applies even if the duty is imposed by law rather than by contract. 

c) Modification of contract

i) Where the parties modify an existing agreement and one party does not suffer new detriment, usually the modification is not enforced.

(1) There are cases that, on a wide variety of theories, have enforced such a modification. 

ii) The Restatement {Second} upholds such a {voluntary} modification {where contract not fully performed on either side} if it "is fair and equitable in view of circumstances not anticipated when the contract is made." {RS 2d §89, adopted in Angel v. Murray {garbage collection} is seldom adopted}}.

Angel v. Murray: D had a contract to collect garbage for P.  The size of the town expanded more than had been thought.  D asked for more money P granted it.  Citizens of P then sued for the money back.

Rule: Where the modification of a contract is voluntarily agreed to, where the terms are not completed, the need for modification was unanticipated at the formation of the contract and it is fair and equitable the amendments to the preexisting contract are legal.


UCC § 2-209 states that an agreement modifying a contract for the sale of goods needs no consideration.  In the comments under this section it is made clear that the parties must meet the good faith test and no duress must be present.

d) One minority view is promisee gives up right to breach.  

i) Flawed since breach is not legal right.  

e) Other say promissory estoppel applies.

f) Employment Case: If rescission and new contract simultaneous, 

Schwartzreich v. Bauman-Basch, Inc: Employee signed contract then wanted a new one.  Employer tore up old one and gave a new one.  Employer then reneged on the new contract saying no consideration.

Rule: so long as the old contract was revoked before or simultaneously to the signing of the new one, there is consideration for the new contract.


Parties can come together and mutually agree to rescind the old contract in favor of a new one. Rescission of old is consideration for new agreement

g) To avoid pre-existing duty in written contract context:

i) Mutually rescind {and subsequently reform},

ii) Change duties {additional consideration} 

iii) Contract with another party to modify contract to benefit a 3rd party.  

iv) Otherwise, the modifications are at-will.


h) 3 Party Cases
i) Where a 3rd party promises to compensate a party bound by a contract to perform a pre‑existing duty under a contract, there are two views. 

(1) The promise is not enforceable; 

(2) The promise is enforceable because there is less likelihood of coercion in the three party cases {and the pre-existing duty not owed to promisor}.


i) Examples:

i) If A makes B offer to unilateral, C’s offer to induce B to perform is enforceable since B had no pre-existing duty {unilateral offers only 1 party is bound}.

(1) Third party promise to A & B not to rescind is enforceable.  

ii) Also, marriage settlements enforceable w/out consideration in Promissory Estoppel sense {reliance to detriment – See DeCicco}

(1) In NY, third party promise to A not to breach contract is void.

j) Agreement to accept part payment of debt.

i) Part payment of a liquidated {settled amount} is NOT detriment to support a promise by creditor to discharge the entire amount.

(1) True even if there is a purported discharge of the debt.

(2) Debtor paying part is only doing what he is already bound to.  {Foakes v. Beer}

(a) Debtor doing what he is not legally bound to do, {early payment}, is consideration.

(b) Rejected by small minority.

(c) Majority follows it.

ii) Foakes v. Beer does not apply if there is bargained for detriment along with the part payment.

(1) 3 Exceptions

(a) RS § 89 unanticipated circumstances

(b) Donative intent

(c) Promissory estoppel

2) Accord and Satisfaction


a) Liquidated and Unliquidated Claims

i) Liquidated debt: agreement on what is owed.

ii) Unliquidated debt: no agreement as to what is owed.

iii) Dispute could be over:

(1) Amount

(2) Payment terms

(3) Liability

iv) The rule of Foakes v. Beer applies only to liquidated claims.  

v) If there is a dispute as to liability, the claim is unliquidated even if the assertion is incorrect, 

(1) Assertion must be made in good faith.

b) Accord and Satisfaction  {Tie in UCC 1-107 and NY 15-303 releases if applicable}

i) 3 elements:  

(1) Have the parties gone through a process of offer and acceptance? 

(a) offeror must make it clear that the offeror seeks a total discharge, 

(b) Otherwise any payment will be treated as a part payment. 

ii) Accord = agreement to accept performance in satisfaction for obligor’s existing duty.

iii) offer must be conspicuous to evidence objective manifestation of assent to accord 

Kibler v. Frank L. Garrett & Sons, Inc: P harvested wheat for D.  P sent bill that D thought was outrageous.  D sent check for amount D thought was fair.  P cashed check.  Missed fine print saying cashing would be payment in full.

Rule: There must be a meeting of the minds to have accord and satisfaction.  Both parties must be aware of the offer and the intended settlement.


1. Must be consideration.

2. When creditor cashes check no further recourse.

3. Only applies to unliquidated debts.

a. Liquidated debts require new consideration.

(2) Has the accord been carried out? 

(a) Cashing of check or holding for unreasonable time is acceptance of accord and satisfaction.  

(b) Creditor can reject.  


(i) Under UCC, a merchant must give “conspicuous disclaimer” as to different address for disputed claims and tender money back w/in 90 days of receipt.

(c) Reserving Rights:

(i) Common law rule: trying to accept under protest is invalid 


RMP Industries. v. Linen Center: Accord and satisfaction where the creditor wrote, “all rights reserved” on a check intended to be payment in full.  Disallowed by court.

Rule: The tendering and cashing of a check of an unliquidated amount makes accord and Satisfaction.


Creditor adding terms to the check does not reserve the rights for a later suit for full payment.

(ii) UCC 1-207 allows person to cash check and reserve rights {conflicted w/ common law}, was amended in 1990 not to apply to accord and satisfaction.  

1. Sensible since debtor does not know of protest until check cashed and should apply in waiver situations.  

2. NY is alone in non adoption of amendment 


a. 1-207 alters common law in NY.  

b. Debtor must write void if altered on check in NY.

3. Note that UCC does not apply if predominant factor of transaction is services.

(3) Need consideration to have accord and satisfaction

(a) Compromise on the disputed amount of debt is consideration.

(i) No consideration for accord if liquidated debt due to Foakes v. Beer.

(ii) Some variations:

1. If debtor pays only what he thinks is due {no compromise}, there is discharge by weight of authority since cashing check in violation of condition attached is deemed assent similar to exercising dominion over personal property.

2. Where there is prior agreement on amount, sending/depositing check is satisfaction.

3. Fiduciary relationship does not permit part payment.

4. Independent liability:  

a. Payment of admitted liability is not consideration for discharge of wholly distinct claim.  

b. If separate claim closely related, payment of undisputed may discharge both.  

c. Exception: NY labor law says no conditions can be attached to payment of wages.

3) UCC Inroads on Pre–Existing Duty Rule  {Post Sale Promises}

a) History: 

i) @ Common law, consideration needed to modify a contract to avoid problems of coercion and duress.  

ii) Consideration served evidentiary function.  

(1) UCC § 2-209 eliminates consideration for modification in goods context, relying on good faith and duress provisions for policing {Competing Concerns}

b) UCC § 2-209
i) Subsection 1, 

(1) Modification of a contract is binding without consideration {even if it is oral,} 

(2) Under subsection 2 

(a) a writing is required 


(i) May be dispensed with by waiver {e.g., course of performance}.

(3) Note, where consideration is needed to modify, an agreement for a second contract may support modification of first.  {Austin Instruments}

Austin Instrument v. Loral Corp.: Subcontractor tried to hold up general contractor for more money and next contract by threatening to withhold production on present contract.

Rule: threat of breach of present contract to secure a new contract is economic duress.


Economic duress deprives one party of its freedom.  Not enforceable contracts.

(4) Sales contracts can be modified even after goods delivered and paid for.  

(a) Ex. Warranties 

(b) Arbitration clauses

(5) Argued that accepting part payment for liquidated debt is valid modification under §2.209 {circumventing Foakes v. Beer}.  

(a) HOWEVER, a discharge is not deemed a modification.

ii) Subsection 2:  

(1) To be effective it must be in writing in two situations

(a) Statute of Frauds {Under subsection 3}

(b) Signed writing that excludes modification or rescission except by writing cannot be modified other ways.  {No oral modification clause}

(i) Between two merchants, the other party must separately sign this type of requirement.

1. Contrary to common law
2. Non-merchant who signs a form sent like the above is not bound unless they sign that particular section.

iii) Subsection 3:

(1) Statute of Frauds must be satisfied.  

iv) Subsection 4:

(1) Attempted modification does not satisfy requirements under subsection 2 that it may act as a waiver.

(a) Even if it is not in a signed writing it may act as a waiver.

(b) Waiver is retractable unless there is estoppel.

(i) Reliance on promise made in the modification.

v) Subsection 5:

(1) Waiver may be retracted by reasonable notification.

(a) Despite performance under the modification agreement, a party {as to the unperformed part of the agreement} may reinstate the original terms.

(i) Unless it would be unjust or unfair due to reliance by the other party.

(2) §{5} qualifies the waiver in §{4} for the executory portion of the contract.  

vi) Bad Faith and Duress

(1) Bad Faith

(a) Under §2-103, any contract or modification made under undue pressure/coercion is invalid 

(i) Exception: if it is made in good faith. 

(b) Mere technical consideration cannot support a modification extracted in bad faith.

(c) §2-209 conditioned on §2-103 requirement of good faith. 

1. Good faith is honesty in fact and observance of reasonable commercial standards of fair dealing.   

(ii) Fair dealing:  

1. Threatened breach fair if unforeseeable 

2. Market changes lead performance to involve loss.

(iii) Honesty in Fact:  

1. Threatened breach is coercive conduct 

a. Evidence of bad faith, is rebuttal. 

Roth Steel Products v. Sharon Steel Corp: D agreed to sell steel at under market price.  They attempted to change the deal when it was unfavorable to them. Were selling to themselves to make a profit.

Rule: Modifying a contract that imposes hardship on the other party, which is not made in good faith, is void.  Court found coercive conduct to be breach.





Two tests:




{1} Was action consistent with reasonable commercial standards of fair trade? 

{2} Were the parties motivated by good faith belief that they needed to modify the contract?

(2) Duress

(a) UCC § 2-209 and RS 2d change the common law rule with respect to duress. 

(i) Traditional common law rule: a threat to breach a contract does not constitute duress.  

1. Today, both UCC and RS 2d would find duress if the threatened breach violates the duty of good faith and the requirements established in Austin are met.  {Does not apply to Angel v. Murray, type cases}

Austin Instrument v. Loral Corp: Subcontractor tried to hold up general contractor for more money and next contract by threatening to withhold production on present contract.

Rule: Threat of breach of contract to secure a new contract is economic duress.





Contract voidable by duress if shown 

a. Free will is overcome, 

b. No reasonable alternatives {can’t get goods elsewhere} 

c. Breach of contract is not valid remedy.  

vii) Release/{Discharge} UCC § 1-107 and Past Consideration

(1) The pre‑existing duty concept led to: 

(a) A release of a duty is ordinarily ineffectual without consideration. 

(b) UCC § 1-107 provides that a written signed and delivered release will be effective to discharge an alleged breach in whole or in part even though the release is not supported by consideration.  

(i) Depositing check marked payment in full:  it is signed, in writing, but delivery requirement is questionable
(2) UCC § 3-408 {Past Consideration} An instrument given for pre-existing debt is binding.  {It is the same debt but procedural advantages attach due to negotiable instrument}.  

viii) New York Statutes
(1) N.Y.G.O.L. §5-1103:  

(a) A modification or discharge permitted without consideration must be in writing & signed by a party to be charged.  

(i) Writing designed as evidence to show act of the will.  

(ii) Applies to goods and non-goods.

(2) §15-303: 

(a) A release of any claim is valid if written and signed by releaser.  

(b) Depositing check marked “payment in full” does not show deliberateness the writing intended to insure.  Not a release in NY.

(3) §5-1105:  

(a) Signed writing expressing past consideration proven to have been given is binding if consideration would have been valid but for the time it was given.

C.
UNCONSCIONABILITY

1) Unconscionability in Equity/Law

a) For centuries, equity has refused to grant specific performance of contracts that were unconscionably obtained or unconscionable in content.  

i) UCC § 2-302, courts of law in sales cases and in non‑sales cases have exercised the power to strike down or limit contracts or contract clauses on grounds of unconscionability. 

2) What Constitutes Unconscionability

a) A UCC comment indicates that there are two kinds of unconscionability.

(1) First, "unfair surprise," termed by some as "procedural" unconscionability. 

(2) Second, "oppression," termed by some as "substantive" unconscionability.

(3) Do not confuse with contract of adhesion, which explains most contracts. 

(a)  If contract of adhesion, court scrutinizes for unconscionability.

ii) Unfair Surprise {Procedural Unconscionability} {Party unaware}

(1) A burdensome clause that does not come to the attention of a party adhering to a contract will be struck down if:

(a) A reasonable person would not expect to find it in the contract and the reason it was not noticed was its burial in small print 

(b) Or the inability of the adhering party to comprehend the language.

(i) Coat check limitation of liability.  Absence of meaningful choice by one party

iii) Oppression {Substantive Unconscionability}  {Term harsh}

(a) Provisions of a contract that are assented to but are grossly one‑sided may be invalidated or modified by the court. 

(b) A contract that suffers from total overall imbalance -- one that is grossly one‑sided, may be invalidated.

(2) Court can refuse to enforce:

(a)  The entire contract 

(b) The remainder 

(c) Limit application of the clause.


Brower v. Gateway 2000, Inc: Gateway had arbitration clause in their contract with buyer’s that was cost prohibitive.  Filing for hearing cost more than the computer was worth.



Rule: Terms unreasonably favorable to one party can be struck down as unconscionable.





Contracts of adhesion are not automatically unconscionable.

iv) The Hybrid–Surprise and Oppression

(1) Analytically surprise and oppression cases can be distinguished where unconscionability has been found, the facts contain a mixture of lack of knowledgeable assent and a clause or contract that unduly benefits the party who has drafted it

(2) Franchisor requires gas station to indemnify for injuries caused by franchisor employees on franchisee property.  Shifting risk of negligence is unconscionable where unknown.  

3) Judge Versus Jury

a) Unconscionability is a question of law for the court, not for the trier of fact. 

i) The court must allow evidence of the commercial setting and purpose of a provision before ruling on the question. 

ii) Almost always impossible to read a contract and decide that it, or any part of it, is unconscionable. 

iii) Extrinsic evidence is necessary before deciding.

4) The Irrelevance of Hindsight

a) Unconscionability must be judged by looking at the circumstances existing at the time of contracting without reference to future events. 

b) Supervening oppressiveness is governed by the doctrine of impracticability.

5) Consumer Protection

a) Great majority of cases in which unconscionability has been found, the party protected by the finding has been a consumer. 

b) Generally, businessmen and business organizations are expected to protect themselves. 

i) There have been a few cases protecting a small business against a corporate giant.

D.
SPECIAL PROBLEMS IN BILATERAL CONTRACTS
1) Is One Promise Consideration for the Other?

a) A promise in a bilateral contract is consideration for the counter‑promise only if the performance that is promised would be consideration {legal detriment}.

i) Look to each promise and ask “Does this promise constitute consideration” and “Is it supported by consideration from other party” 

ii) Contrast in unilateral sense where actual detriment by promisee is the consideration.

2) Mutuality of Obligation
a) Introduction:

i) The doctrine of mutuality of obligation /consideration:

(1) Each party must supply consideration for both to be bound.  

(2) If one party has not suffered legal detriment, neither party is bound to perform.

(a) If B's promise is not consideration B may not enforce A's promise. Conversely A may not enforce B's promise even though A's promised performance is consideration.

(3) Example: Promise to pay a prior debt for promise to forbear.  For the promises to serve as consideration the underlying action must be detrimental {one is legally obligated to pay their existing debt, thus the promise is not consideration for the counter-promise}.

ii) Modern court less likely to defeat contract if parties intended to contract.  

b) Unilateral Contracts   
i) Doctrine of mutuality does not apply since offeree not bound.  {The offeree’s performance is both acceptance and consideration for offeror’s promise.}

(1) Promise to pay a liquidated debt for hat.  Offeror’s promise is not detrimental {pre-existing duty} but still enforceable.  Offeree can sue on debt contract or hat contract.  

c) Voidable and Unenforceable Promises

i) Examples:

(1) Fraud

(2) Duress

(3) Lack of capacity

(4) Mistake

ii) Promise is unenforceable when its enforcement is subject to Statute of Frauds or the statute of limitations.

(1) Voidable or unenforceable promise is consideration for a counter promise.

(a) If not agreement would be void.  

(i) Law prefers to enforce contracts rather than void them.

(ii) Party that has right to void may ratify instead.

iii) If doctrine applied contract would be void and minor could not elect to enforce.

d) Illusory Promises

i) An illusory promise is an expression cloaked in promissory terms which upon closer examination, reveals that the promisor has made no commitment. 

(1) The modern decisional tendency is against finding a promise illusory and in general against defeating agreements on the technical ground of lack of mutuality. 

(2) To circumvent the illusory promise problem, courts may imply the requirement of good faith and/or reasonable efforts where the facts show commercially serious transaction is contemplated

(a) This way nature of promise is not left to whim of promisor.

ii) Exclusive agency where agent not expressly required to do anything carries implied duty to use reasonable efforts {evidenced by agent assuming duties & financial interest}.  

(1) See UCC 2-306{2} for exclusive dealing arrangements – require best efforts by both parties.  

Wood v. Lucy, Lady Duff-Gordon: Exclusive contract between P & D for placement of endorsements on clothing.  D placed some of her own violating contract.  Claimed P was not really bound.

Rule: An implied promise to perform was good enough to bind the parties.


Days of strict interpretation of the contract’s words are gone and have been replaced by a looser interpretation of the meaning of the contracting parties.

iii) Franchisor has ability to reject orders.  Not illusory due to good faith/honest judgment.  

(1) Purchase “acceptable” receivables.  Imports business meaning and not whim of buyer.

(2) Right to terminate contract if market conditions undesirable since absolute discretion implies reasonable and good faith discretion.  

e) Right to Terminate in Contract {Alternative promises:  Perform or give notice for x time}

i) To have consideration each alternative must be detrimental

ii) UCC § 2-309:

(1) Termination of contract by one party on happening of an agreed event requires reasonable notification is received by the other party

(2) Agreement dispensing with notification is invalid if it would be unconscionable.

(a) If unconscionable – term should be stricken -- reasonable time substituted.

iii) Traditional Approach {Common law view}
(1) If a party reserves the right to terminate the arrangement by giving notice at any time or without giving notice at all, the older cases held that the party was not suffering detriment. {Miami Coca-Cola: where their ability to cancel the contract allowed Orange Crush to avoid performance}.

Miami Coca-Cola Bottling Co. v. Orange Crush Co: Coke had exclusive rights to produce and market Orange Crush.  They had a no notice termination clause. Crush terminated

Rule: Where a party does not promise to do anything in the contract, it is unenforceable. Where one party can cancel the contract at any time, the promise is illusory

UCC would govern in this case now, but it was not in effect then.  {UCC § 2-309}

iv) Modern View

(1) The later cases lean to the view that there is detriment in giving notice. 

(2) When the provision is for termination without notice, modern cases ignore the provision by a process of interpretation and require reasonable notice.

(3) For goods cases, UCC § 2-309{3} states that indefinite contract’s require reasonable notice to terminate 

(a) "Termination of a contract by one party except on the happening of an agreed event requires that reasonable notification be received by the other party and an agreement dispensing with notification is invalid if its operation would be unconscionable."

v) Under §2-309, unconscionability is tested at time of termination.  

(1) Focus on retail franchise and wholesale distributorships; also, requirements contract of indefinite duration. 

vi) Issue of whether notice is bargained for detriment is ignored by courts to make enforceable.  

vii) 2 questions for unconscionability:  

(a) How long would it take to make another agreement? 

(b) How long for party to recoup investment?

viii) If party terminates due to contract right or because other party’s promise is illusory, they can recover for prior performance due to forging {executed portion} or quasi-contractual relief.  

(1) Aggrieved party may argue that the offer was unilateral and RS 2d 45 says irrevocable upon commencement {flawed if series of unilaterals} or promissory estoppel {detrimental reliance}.

f) Conditional Promises

i) If a condition is attached to a promise, it does not make it illusory if the condition is outside the control of the party who makes it, or if it relates to an event that is outside of the promisor's unfettered discretion. 

ii) Illusory promise problem can be avoided by treating the express language of condition as carrying an implied promise to use reasonable efforts to bring about the happening of the condition.


Mezzanotte v. Freeland: Contract for purchase of land depended on P being able to get a good mortgage. D claimed illusory contract, as P was not bound to anything.

Rule: Contract was backed by valid consideration because the contracting party is bound to act in good faith to obtain the financing it needs.  


The contract is not illusory if the promisor promises to make reasonable efforts to bring about the contingent event, and to use good faith in so doing.  This promise is enforceable by the promisee, and constitutes legal detriment to the promisor

g) Aleatory Promises

i) Are conditional on the happening of a fortuitous event, or an event supposed to be fortuitous.

ii) An aleatory promise is not illusory, because the condition is based upon an event outside of the control of either party.

h) Implied promise and consideration:

i) Promise is implied by entire fact pattern not by language of the condition.

(1) Implied promise = constructive promise

i) UCC § 2-306{2}  Best Efforts in Exclusive Goods contract

i) "A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of goods concerned imposes {unless otherwise agreed} an obligation by the seller to use best efforts to supply the goods and by the buyer to promote their sale." 

ii) This section is about more than consideration; it imposes the kind of obligation that courts have sometimes inferred. 

j) Agreement Allowing Party to Supply Material Term

i) If a bilateral agreement permits a party to supply a material term, the promise at common law sometimes was deemed to be illusory and, therefore, the bilateral agreement void under the mutuality doctrine. 

ii) The UCC {and modern cases}, with its insistence on good faith, changes the common law rule relating to the right of a party to supply a term.

(1) Ties into indefiniteness cases above.

k) Void Contract Is Not Always a Nullity – Forging 

i) Although a wholly executory void contract is a nullity, not necessarily true if there is performance 

ii) Under a void bilateral contract, the case should be treated as if an offer looking to a unilateral contract or a series of unilateral contracts was made. 

iii) If this cannot be done, a quasi‑contractual action for reasonable value may be available.

iv) Requires 

(1) Requisites of mutual assent 

(2) Performance by the party seeking to enforce the contract must be detrimental. 

v) Forging a good unilateral out of a bad bilateral.

Texas Gas Utilities Co. v. S.A. Barrett: Contract for supplying gas.  When D was evicted from the land, they called in to question the contracts' validity. No mutuality of obligation.

Rule: Promise to supply available material is enough to bind the contracting parties on theory of mutuality of obligation.  Both parties are bound.

Void bilateral was forged into good unilateral due to performance.  Had there been pre-existing duty to supply there would be no forging as there would be no detriment.

vi) Goods case: A agrees to sell X and B agrees to buy w/out mention of quality.  If B accepts shipment, they forge good unilateral out of void bilateral {cure indefiniteness}; alternatively, acceptance by dominion over A’s goods {subsequent conduct cure’s indefiniteness}.

(1) Issues:  

(a) If promise is still indefinite after performance, you can’t forge. 

(b) Offeror may revoke unilateral offer prior to offeree’s commencement.

vii) Watch out for lengthy contracts. 

(1)  Unless contract is fully performed, no forging one single unilateral contract 

(a) {I.e. can’t forge for executory portion of contract}. 

(b) Likely to be series of unilaterals that may be revoked prospectively {Unless RS 2d   § 45 applies}.

viii) Anytime you have quasi-contractual relief due to void bilateral, there is forging.

ix) Covenants not to compete  {general issue of reasonableness}

Case Example: Covenant signed after hire date {Central Adjustment Bureau}: P Promises continued employment {illusory since at-will} and D promises not to compete.  D not initially bound.  Nevertheless, if P substantially performs in retaining D for continued employment and allowing beneficial change in employee status, Court forges good unilateral from void bilateral {Offer to performing party}.

· Also, enforce on promissory estoppel.  Employer retained D in reliance on covenant.  

· Court’s generally enforce where reasonable and employee has trade secrets {steal consumers}

E.
REQUIREMENTS AND OUTPUT CONTRACTS

1) Introduction

a) Requirements contract 

i) The quantity term may be measured by the requirements of the buyer 

b) Output contract

i) The quantity term may be measured by the output of the seller. 

2) Validity

a) Under the UCC, it is clear that these contracts are binding.

3) How Much Is a Requirements Buyer Entitled to?

a) At common law, two views:

i) Buyer entitled to actual good faith requirements

ii) Buyer was entitled to his regular requirements.

b) Buyer estimates had no effect unless made in bad faith.

i) Operated as a maximum to seller’s liability.

c) UCC § 2-306, 

i) Measures the quantity by the output of the seller or the requirements of the buyer. This means the actual output or requirements as they occur in good faith EXCEPT any quantities unreasonably disproportionate to stated estimates or normal or comparable output or requirements if no estimates were stated.

d) The buyer in a requirement contract is entitled to good faith needs w/ two exceptions. 

i) If estimate is stated buyer is not entitled to any quantity unreasonably disproportionate to the estimate.

(1) The disproportionate quantity only applies where the quantity has increased disproportionately from the estimate, not where the amount is reduced or cancelled. 

(a) Reduction and cancellation assumes good faith {see #4 below}. 

Canusa Corp. v. A & R Lobosco, Inc: Output contract for all of D’s ONP8.  They produced very little and eventually none.  D alleged that they were responsible only for the amount they produced.

Rule: The estimate in an output contract is not binding. It is subject to good faith execution by the parties.  “Too expensive to maintain the contract” is not good faith.


If the loss is more than trivial, then the seller can cease production in good faith. The standard is good faith, not the estimate. Compare this to a fixed price contract where if you don’t order the said amount, you have breach regardless of the circumstances.

ii) If there is no estimate or maximum or minimum stated in the contract, the buyer may demand only "any normal or otherwise comparable prior requirements."

(1) Buyer cannot demand an amount disproportionate to the quantity reasonably foreseeable at the time of the estimate.

4) May a Requirements Buyer Diminish or Terminate Requirements?

a) Under the UCC, the buyer may go out of business or change methods of doing business in good faith. This is so even if the reductions are highly disproportionate to normal prior requirements or stated estimates.

i) Comment two indicates that a shut down to curtail losses is not good faith

ii) Some cases indicate that it is good faith if the losses are more than trivial.

5) Does requirement buyer have to promote the goods?
a) UCC § 2-306{2}:

i) In an exclusive dealing contract, the buyer has to use best efforts to promote the sale of goods.

ii) Requirements contract is normally an exclusive dealing contract.

(1) The question of promoting goods is only one for resale of goods.

iii) Comment 5 suggests that duty exists only if the buyer is an agent with an exclusive territory.

F. 
MUST ALL OF THE CONSIDERATION BE VALID?

1) General Rule – 

a) All of the purported considerations need not be valid.

2) Conjunctive Promises

a) If one of the conjunctive promises is consideration, it is sufficient to support a counter-promise.

i) E.g., a debtor promises to pay a past due debt and to perform additional services. The debtor's promise provides consideration for a counter‑promise.

G. 
ALTERNATIVE PROMISES

1) Where the Choice of Alternatives Is in the Promisor

a) Each alternative must be detrimental 

i) Unless, according to the Restatement {Second}, there is a substantial possibility that events may eliminate the alternative that is not detrimental before the promisor exercises a choice.

2) Where the Choice of Alternatives Is in the Promisee

a) If the choice of alternatives is in the promisee, the alternative promises supply consideration for a counter‑promise if any of the alternative promises are detrimental.

H. 
MORAL OBLIGATION

1) Introduction

a) A promise made in recognition of a prior moral or legal obligation is not enforceable.

i) There are exceptions

ii) Where a promisor makes a promise because of an antecedent moral or legal obligation, it is clear that the promise is not enforceable under the doctrine of consideration because of the rule that past consideration is not consideration.

2) 7 Classes of Exceptions

a) Promises to pay liquidated debt:

i) Early Common Law:

(1) Promise to pay an existing debt was enforceable, despite the fact that the consideration was for the promise in the past.

(2) Two views {if the exception continues}

(a) Promise is enforceable if it is co-extensive with a pre-existing liquidated debt.

(b) Promise is not enforceable

(3) Question of validity of the exception is academic if suit may still be brought on the original claim.

b) Promise To Pay Fixed Amount for Services Previously Requested Where No Price Fixed

i) The majority view is that if B performed the service w/o expectation of payment, the promise is not enforceable. If B expected payment, but there was no agreed upon price prior to the performance, if A later offers to pay some amount, and B accepts, A’s promise is enforceable. B’s acceptance serves as the consideration for A’s promise. 

ii) The minority view says that A’s promise is only enforced to the extent it is not disproportionate to the value of B’s services. 

c) Promise To Pay When Services Not Requested

i) Promisee entitled to quasi-contractual recovery:

(1) If the service is not requested the performing party is entitled to recovery in certain circumstances.  

(a) If the benefiting party promises to pay the rule in b. applies.

ii) Promisee not entitled to quasi-contractual recovery:

(1) Majority rule:

(a) A promise to pay a fixed amount is not enforceable.


Harrington v. Taylor: husband and wife were fighting.  Wife swung ax at husband.  Third party blocked the ax swinging at Husbands head, mangling her hand.  Husband vowed to pay her damages.

Rule: An humanitarian act like this is not good consideration to support a promise to pay after the fact.


Promise was made after the heroic deed; therefore, there was no consideration, past consideration not good consideration.  No legal duty to pay.

(2) Restatement {second} {Minority view}

(a) Promise is enforceable to the extent it is necessary to prevent injustice.

(b) Some states this view has been extended to compensate for injuries received by promisee.

Webb v. McGowin: P avoided dropping a brick on D at cost of P’s ability to work.  D offered to pay $15 every two weeks.  After D died, estate stopped paying.

Rule: A moral obligation is valid consideration in supporting a promise to pay when the promisor has already received the benefit of the promisee’s actions.

Benefit to the promisor or injury to the promisee is good consideration for the promisor’s agreement to pay for services rendered.

(3) NO recovery if the benefit was meant as a gift. {even under minority}

(4) NO recovery where the services did not convey an economic/material benefit to party benefiting from the services.

d) Promises to Pay Debts Discharged by the Statute of Limitations

i) If a claim is discharged or rendered unenforceable by operation of law {statute of limitations} a subsequent promise to pay is enforceable despite the absence of consideration.

(1) Discharge in bankruptcy:

(a) Recent federal Bankruptcy Act makes a promise to pay a debt discharged in bankruptcy unenforceable.

(i) Does not apply to debts discharged under the prior law.

(2) Statute of Limitations:

(a) A promise to pay all or some of a liquidated or unliquidated obligation starts the running of the statute of limitations anew. 

(b) The following acts serve as promises to pay: 

(i) An acknowledgement of debt is promise to pay unless otherwise indicated; 

(ii) A written promise; 

(iii) Part payment of interest or principal or giving collateral. 

(c) The action is limited to the terms of the new promise {i.e. until Debtor is able to pay}. But you can’t make the promise in the original contract or before the debt has matured.  

e) Promises to Perform a Voidable Duty

i) Is enforceable despite the lack of consideration as long as the new promise does not suffer from an infirmity that would make it voidable.

(1) Party whose promise is voidable may void it or ratify it.

(a) Effective ratification terminates the right to avoid the contract.

(b) Does not generally apply to void contracts.

(i) This promise is enforceable w/o consideration because the party is choosing to ratify the contract instead of avoiding it. 

f) Promises to Pay a Liquidated Debt that’s Overdue

i) majority view,

(1) The promise to pay a pre-existing debt is enforceable w/o new consideration. 

ii) minority rule:
(1)  It is not enforceable. 

iii) UCC § 3-408:
(1) A promise to pay a pre-existing debt in an instrument {note or check} is enforceable w/o new consideration.

g) Promises to Pay More than an Existing Contract Calls For

i) Rest. § 86 {f}:
(1)  If the benefit conferred is pursuant to a contract, a promise to pay more than the contract calls for is not binding. 

ii) NY GOL 511.05- Past Consideration Statute: 

(1) If the promise is made in writing and recites a past consideration which is proven to have been given, then you can enforce promise to pay more than the contract calls for. This NY statute is most commonly used w/ guarantees to a new party after the contract is formed.

h) Statute of Fraud

i) If a party chooses to ratify an agreement that is known to violate the statute of fraud, it must be in writing, cannot be oral.

i) Miscellaneous Promise Supported by antecedent events:

i) Include:

(1) A subsequent promise of a surety or endorser who has been discharged on technical grounds.

(2) Promise to repay sums collected by erroneous but valid judgement

(3) Promise to pay for benefits received under an illegal bargain where the illegality does not involve moral turpitude.

j) To whom the promise must be made:

i) Majority rule:

(1) A new promise to pay an antecedent obligation must be, made to obligee or obligee’s agent.

I.
PROMISSORY ESTOPPEL

1) Introduction

a) The doctrine of promissory estoppel was created as a separate and specific doctrine in the Twentieth Century. 

i) Prior to that, the doctrine was employed, although not so labeled, in a limited number of cases-

(1) Family promises 

(2) A promise to make a gift of land 

(3) Gratuitous agencies and bailments 

(4) Charitable subscriptions 

(5) Marriage settlements. 

2) Restatement § 90, First:  

a) “ A promise which the promisor reasonably expects to induce action or forbearance of a definite and substantial character on then part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by the enforcement of the promise.”

b) First Restatement, the elements required: 

i) A promise is required. 

(1) Statement of intention is not enough

ii) The promise must be one that the promisor should reasonably anticipate would lead the promisee to act or forbear. 

(1) The same thought could be expressed by saying that the promisee must justifiably rely on the promise. 

iii) The reliance must be of a substantial character. 

iv) The promise will be enforced only if injustice can be avoided by the enforcement of the promise. 

v) Although not stated, the notion is that the promise will be enforced as made or not at all.

(1) Full recovery or none at all.

3) Restatement § 90 {Second}
a) four important changes 

i) In the text, it has eliminated the requirement that the reliance be definite and substantial.

(1) However, a comment indicates that these are still factors to be considered except as indicated below. 

ii) It added a new sentence permitting flexibility of remedy. 

(1) Thus the promise need not be enforced as made but may be enforced to the extent of reasonable reliance. 

iii) It provides for the contingency of reliance by a third party. 

iv) It contains a provision that a charitable subscription or a marriage settlement is binding without proof that the promise induced action or forbearance.

b) Four factors you must have to apply the doctrine: 
i) The first three are questions of fact; the fourth is a question of law. 

(1) A promise, not a statement of intent. 

(a) Though the promise can be implied through words or conduct. 

(2) The promise should be one that the promisor reasonably expects will lead the promisee to act or forbear. 

(3) The promisee must be reasonable in relying on the promise and the reliance must be injurious. 

(4) The promise will be enforced only if injustice can be avoided by the enforcement of the promise. 

(a) Can be flexible and only award reliance damages.

4) Present Approach to Gift Promises

a) Initially the courts used promissory estoppel as a substitute for consideration 

i) The present tendency is to use promissory estoppel in just about any case where the necessary elements are present. With the impetus given to the doctrine by the two Restatements.

5) Not limited to gratuitous gifts:

a) Doctrine has been used:

i) To make an offer irrevocable (Restatement § 45)

ii) To enforce a promise that is part of an otherwise unenforceable or defective contract

iii) To enforce a promise made during preliminary negotiations.

6) Areas Where the Doctrine is Commonly Used in the Business Context

a) Reliance on offers – 

i) Typically, it is reliance on offers for unilateral contracts. 

ii) The exception w/a bilateral contract is when a contractor receives a low bid from a subcontractor. The bid must be more than an estimate, and the bid cannot appear to be a mistake. Realize that the subcontractor is bound to the offeree, but the contractor is not bound to accept the subcontractor’s offer until the condition occurs, being awarded the contract. Promissory estoppel will not apply if the contractor engages in bid chiseling or bid shopping. 

Drennan v. Star Paving Co: P relied on D’s low offer while looking to secure a general contract.  When P went to tell D about the contract, D revoked the offer.

Rule: Reliance on an offer in good faith, where the offeror does not reserve the right to revoke may result in an irrevocable offer.


Between the subcontractor who made the bid and the contractor who relied on it, the resulting loss should fall on the party who caused the problem.

Grouse v. Group Health Plan, Inc: P relied on a job offer made by D.  In reliance on the offer, he turned down a different offer and quit the job he held at the time.

Rule: Any reasonable reliance on a promise to a party’s detriment is estoppel.


Court ruled that a party has a right to be given a good faith opportunity to prove his worth to the company and therefore had he been fired after one day he would have an action too.

b) Under indefinite agreements: 

i) Where a bilateral contract is void for indefiniteness, and you cannot forge a good unilateral contract because the promisee has only prepared, not performed. 

(1) If the party knows the contract is void, it is unjustified in relying on it. 

(2) Another example- where the term permanent employment in a contract is indefinite.

c) Promises made during the course of preliminary negotiations,

Arcadian Phosphates v. Arcadian Corporation: Contract for sale where P relied on the negotiations and spent money to fix docks.  D breached obligation to negotiate in goo faith.

Rule: no contract unless both parties intend to be bound. However, where one party detrimentally relies on the negotiations they may be entitled to recovery.


For promissory estoppel, there must be a clear unambiguous promise, reasonable reliance on that promise and injury sustained due to the promise and reliance.

d) Agreements disclaiming legal consequences:
i) Personnel manuals that disclaim legal consequences. 

ii) Employers that try to revoke benefits after the employee retires or dies.

III. 
LEGAL CAPACITY
A.
INFANTS

1) Who is an Infant?

a) A person remains an infant until the first moment of the day preceding his 18th  birthday 

b) Remains an infant despite emancipation and despite marriage.

2) Is Infant's Promise Void or Voidable?

a) An infant’s contract and executed transactions {sales, conveyances, releases . . .} are voidable, rather than void. 

b) Public policy says that certain infant agreements are not voidable:

i) Promise to support an illegitimate child}. 

c) The UCC gives the infant the same disaffirmance rights as common law with one exception- sale of goods 

i) UCC says that an infant cannot disaffirm when there is a bona fide purchaser for value. 

(1) Bona fide refers to the fact that the third party did not know they were dealing w/an infant. 

d) An infant can disaffirm a contract anytime before ratification. 

i) The whole contract must be avoided. 

ii) With real property, can reclaim from a subsequent good faith purchaser who had no notice that infant had preceded the vendor in the chain.

3) Tort Liability

a) An infant may avoid a contract, but is liable for torts. 

i) At times, it is difficult to distinguish tort liability from contractual liability, such as in the area of fraud and warranty.

4) Avoidance and Ratification

a) Avoidance

i) The infant may avoid {disaffirm} the contract at any time prior to ratification. 

(1) The avoidance may be made during the period of infancy and once made is irrevocable. 

(2) In the case of real property, the majority rule is that the infant's promise may be avoided only after majority.


b) 3 Ways to Ratify

i) Effective ratification cannot take place until attainment of majority.

ii) The ratification is not effective if the infant is unaware of the facts upon which his liability depends. 

iii) The majority view is that the infant does not have to know the law that allows the infant to disaffirm after majority {see part c below}. 

iv) Ratification is irrevocable. 

v) Three ways to ratify:

(1) Express ratification- if contract is fully executed, acknowledgement or other words consistent with an intention to stand on the contract is sufficient to ratify. 

(2) Ratification by conduct- Retention and enjoyment of property received for more than a reasonable time after attaining majority is normally ratification.    

(a) Examples include retaining property for more than a reasonable time 

(b) Receiving performance from other party {this is after majority is reached} 

(c) Part payment by the infant is not enough for ratification. 

(3) Failure to make a timely disaffirmance- an infant can disaffirm until a reasonable time after reaching majority. 

(a) What is a reasonable time is a question of fact.

(b) Also, consider what’s equitable, 

(i) I.e. has the other party performed.

vi) Where the infant has gained no benefit from the contract {which has not been performed} there is no reason to bar the infant from disaffirming at any time up to the statute of limitations has run.

vii) Where fully performed it would generally be inequitable to allow the infant to retain the benefits of the performance for a long period of time and then disaffirm.

viii) Majority Rule:

(1) Above rules apply to real property, many cases hold that in the absence of estoppel, the former infant has the right to avoid a conveyance until the statute of limitations has run.

c) Ignorance of Law and Fact

i) Ratification is ineffective if the former infant is unaware of the facts upon which the ratification depends. 

ii) There is a split of authority as to whether the infant must know that the law gives a power of avoidance.

(1) Majority view:

(a) Presumes everyone knows the law.  Lack of knowledge is immaterial.

5) Torts connected to contracts:

a) Infants may not be liable in contracts; they are liable in torts.

i) Three problems for tort/contract interplay:

(1) Infants tort stemming from contract:

(a) Other party may not sue infant if the suit is essentially a breach of contract suit.

(2) Effect of Misrepresentation of Age

(a) The majority view is that infants can disaffirm even if they misrepresented their age, unless elements of fraud are present.

(b) The minority view is that if infants disaffirm here, they must place the adult party in status quo ante. 

(c) Split authority as too tort liability for misrepresentation of age.

(3) Torts and agency relationships:

(a) Majority view: infant may avoid liability for torts of its agent.

(i) So far as the tort stems for the doctrine of respondeat superior.

1. Respondeat superior: common law doctrine holding principle liable for agent’s actions, including torts done in scope of employment.

6) Restitution After Disaffirmance

a) Infant as defendant- 

i) The infant must return any tangible benefits received and retained. If the infant has sold the property, and the proceeds of the sale can be traced, the infant is liable for the traceable assets. 

b) Infant as plaintiff- 

i) {Petitt v. Liston} the consideration will be returned to the infant minus the value of the use and depreciation of the property. 

Petitt v. Liston: Infant bought a motorcycle, paid part down.  Wrecked it and tried to disaffirm the contract.

Rule: If the minor has not been mislead into a contract, and the contract is fair, and the minor has paid part of the money, taken and used the item he should not be allowed to return it and recover the amount actually paid.  


Some Courts: feel that the minor should be allowed to keep the item for an indefinite period of time and then recover the amount paid, without allowing the seller to recover anything for the use or depreciation of the item. 

Other Courts: feel that the minor, if he has not been mislead by a businessman, and the deal is fair can not recover the payments without allowing the dealer to recover for use and depreciation of the item.

ii) This rule will not apply if the seller committed fraud, if the contract was unfair, or if the contract is executory. Whether the seller was unfair is a jury question. 

iii) The modern/NY view if the infant has received services: the infant can only recover to the extent he can restore status quo ante. In addition, since services cannot be returned, an infant’s service contract is not disaffirmable. Whereas an infant can disaffirm a credit transaction because this is an executory contract.

7) Necessaries

a) An infant is liable for the reasonable value of necessaries under quasi-contract. 

b) There are 2 requirements: 

i) Although the infant’s liability is quasi-contractual, there must be a contract w/ the infant, as opposed to the parent or third person.

ii) There must be a need for the item because the parent or guardian is not supplying it.

B.
MENTAL INCOMPETENTS

1) General Info:

a)  Most of the time the promises of the mentally infirm are voidable. 

b) Many jurisdictions hold the promise void if the person is adjudicated an incompetent and a guardian is appointed.

2) Testing for Mental Incompetence: 

a) Traditional rule/Common law: must be established that the person with the infirmity did not understand the nature and consequences of the transaction.

i) Subsidiary test: transaction would be void if party suffered from insane delusions but was otherwise rational.

b) The Restatement 2d represents the modern view- 

i) A contract is voidable if the person passes the cognitive test of ability to understand the transaction, but can’t act in a reasonable manner in relation to the transaction and the other party has reason to know of the condition. 

c) This test applies to:

i) Senility 

ii) Retardation

iii) Intoxication

iv) Medicine’s side effects

Ortelere v. Teachers’ Retirement Board: Retiring teacher took a lump sum payment of benefits.  She was not adjudicated incompetent but was never cleared to work after her breakdown.  D should have known she was incapable of forming contract.




Rule: If there is knowledge of the mental incapacity, there can be no contract. 


If a person enters a contract because of mental incompetence, the contract is voidable. If the other party has reason to know of the mental incapacity, the contract is voidable.

d) Cognitive test:

i) Does the party have the ability to understand the nature and consequences of the transaction?

ii) Cognitive Test = Traditional test.

3) Restitution: 

a) In the case of an un-adjudicated person, contracts that are executory or based upon grossly inadequate consideration are voidable. 

b) If the other party did not take advantage of the incompetent, and had no reason to know of the infirmity, the contract is not voidable unless the other party can be placed in status quo ante. 

Swift & Co. v Smigel: D requested series of performances.  P shipped goods to D even after D was adjudicated incompetent.  P did not know of D’s condition.  

Rule: Where the one party is ignorant of the incompetence, but parts with valuable consideration, the offer is still valid.  The offer is not terminated.


Restitution to status quo ante not possible as the contract was for food.  Therefore the contract stood. 

c) If incompetence would be obvious to a reasonable person, there is no obligation to make restitution if consideration has been consumed or dissipated.

d) Minority view: appearance of sanity is immaterial and only consideration still in incompetent’s possession need be restored.

4) Ratification: 

a) The incompetent may ratify the contract after capacity is restored. 

b) Can ratify through words or conduct, and the ratification is irrevocable.

5) Necessaries:

a) A mental incompetent is liable in quasi-contract for necessaries.

6) Restrictions on Power of Avoidance

a) The promise of an un-adjudicated incompetent that is still executory is voidable

b) Executed transactions are not voidable {contrary to infancy cases} unless the incompetent can restore the other party to the status quo ante.

c) If the incompetence was obvious, however, the incompetent must make restitution only to the extent that tangible benefits remain.

7) Intoxication: 

a) When a party is so intoxicated that he does not understand the consequences of the transaction, the afflicted party may avoid the transaction under circumstances similar to those under mental infirmity.

b) The Restatement 2d says that contracts by an intoxicated person are only voidable if the other party has reason to know that the drunk is unable to act in a reasonable manner in relation to the transaction or lacks understanding of it.

c) Exploitation:

i) Mental infirmity, intoxication, feebleness of intellect may exist to a lesser degree than required by law for avoidance of a contract.

ii) Cases usually involve 

(1) Duress 

(2) Fraud

(3) Undue influence 

(4) Overreaching.

(5) Generally, some combination of a. and b {directly above} will make a contract voidable.

iii) Cases may be dealt with under doctrine of unconscionability.

IV.
 PROPER FORM, WRITING, AND INTERPRETATION

A. 
PAROL EVIDENCE RULE

1) Rule

a) common law: 

i) A total integration {writing intended to be final and complete} may not be contradicted or supplemented. 

ii) A partial integration {final but incomplete} may not be contradicted but it may be supplemented by consistent additional terms. 

2) What types of evidence does the Parol Evidence rule exclude? 

a) Rule excludes evidence of certain terms agreed upon prior to an integrated writing. 

i) Whether written or oral terms.

b) Williston and majority of cases:

i) Excludes a terms agreed upon contemporaneously with the writing but only if it is an oral term.

ii) Does not exclude written contemporaneous terms.

iii) Contemporaneous writing deemed part of the integration.

c) Prior oral and written agreements, contemporaneous oral agreements. Although contemporaneous written agreements are considered part of the integration.

3) How to Determine Finality 

a) Finality is a question of fact determined by the judge. 

b) Any relevant evidence is admissible. 

c) The writing does not have to be signed to be final. 

d) The more complete and formal it is, the more likely that it was intended as an integration. 

e) The key requirement is that the parties regard the writing as the final embodiment. 

i) Example of a non-final writing: a memo prepared by one party and not shown to the other.

4) How to Determine Completeness – 6 Approaches

a) Four Corners Rule: 
i) If the instrument is complete on its face it is considered to be a total integration.

ii) The trial judge determines completeness solely by looking at the instrument. 

iii) This approach is losing favor, it is impossible to tell about completion simply by looking at the face of the instrument

b) Collateral Contract Rule/ Wigmore: 

i) Two versions:

(1) If the term offered does not contradict the writing it may be received in evidence.

(a) Means writing is only partial integration

(2) Important issue is whether the term offered relates in subject matter that is dealt with in the writing.  

(a) If the term offered is dealt with there is total integration.

(b) If the term is not dealt with the writing is partial integration.

ii) This approach is also losing favor.

c) Williston’s view – Majority Approach: 
i) There are three rules. 

(1) If there is a merger clause, it establishes a total integration unless the document is obviously incomplete or the merger clause is a result of fraud or mistake.

(a) Merger clause: If the writing expressly states that it is a final expression of all the terms agreed upon and that it is a complete and exclusive statement of these terms.

(b) Merger clause does not prevent enforcement of a separate agreement supported by separate consideration on both sides.

(2) In the absence of a merger clause, looking at the writing makes determination.

(a) Consistent additional terms may be proved if the writing is obviously incomplete on its face.

(3) Where the writing appears to be complete expression of the rights and obligations of both parties it is deemed a total integration unless the alleged additional terms were such that it would be natural and reasonable to omit them for the writing.

(a) This would be a partial integration.


Lee v. Joseph E. Seagram & Sons, Inc: P sold distributorship to D.  P arranged for a different shop to be sold to his partners.  D defaulted and claimed it was not in the contract.

Rule: Under certain circumstances if the oral contract is not written into the contract it can still be enforceable.


Main question to ask: Is the term in question a contradictory term?

d) Corbin’s view: 
i) You need to know the parties’ actual intentions rather than some presumed intent.

ii) Admit all relevant evidence, including prior negotiations. 

iii) Rule should not apply to contemporaneous agreements. 

iv) A merger clause is only one of the factors to consider.  Corbin assumes a partial integration.

e) UCC § 2-202: 

i) § 2-202. Final Written Expression: Parol or Extrinsic Evidence

(1) Terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented 

(a) By course of dealing or trade usage {§ 1-205} or by course of performance {§ 2-208}; and 

(b) By evidence of consistent additional terms unless the court finds the writing to have been intended also as a complete and exclusive statement of the terms of the agreement.

(2) Clause b: 

(a) States common law rule that a total integration may not be contradicted or supplemented, it does not determine the existence of a total integration according to the previously discussed rules.

(b) 2 ways to overcome the partial integration presumption: 

(i) The parties intended the writing to be a total integration {Corbin}. 

1. You could prove this intent w/ a merger clause. 

2. More modern view is that a merger clause should only have an effect if it is a dickered merger clause. 

(ii) If it were certain that parties similarly situated would have included the term in the writing.

1. Variation on Williston’s third rule.

(c) Follows Williston's rule with respect to contemporaneous agreements, giving same treatment to such agreements as is given in prior agreements.

(3) Clause a:

(a) Even if the writing is deemed a total integration, a course of dealing or trade usage can be used to supply a consistent additional term because it is natural not to include these in the writing {like Williston}.

(i) Only thing to determine is if the evidence of course of dealing or trade usage contradicts the integration. 

(b) A merger clause does not rule out a course of dealing or trade usage unless specific reference is made to this type of evidence.

(4) Confirmations: 

(a) Under common law, a confirmation often acts like a total integration if the other party makes no response to it prior to performance.

(b) A confirmation, unless objected to, is presumed to be a partial integration, unless the parties intended it to be final and complete, or similarly situated parties would have included the alleged terms in the confirmation.

f) Restatement 2d: 
i) Pretty much Corbin’s rule. 

(1) Find out parties’ actual intent. 

(2) Even if there is a total integration, consistent additional terms are still admissible if: 

(a) The agreement has separate consideration. 

(b) The offered term is not w/in the scope of the writing.

(c) If the offered term might naturally be omitted from the writing. 

ii) The Restatement 2d makes it almost impossible to have more than a partial integration. 

iii) The Restatement 2d takes no position on contemporaneous agreements.

5) Approach of Trial Judge:

a) If the judge decides that the parol evidence rule applies, the judge excludes the offered term not because it was not agreed upon but because it is legally immaterial.

b) If judge decides that parol evidence does not apply, the judge admits the term agreed upon in to evidence, but leaves to the jury the issue of fact as to whether it was actually agreed upon.

6) Subsequent Agreement

a) The parol evidence rule never excludes subsequent agreements. 

b) The only way to exclude a subsequent agreement is by a no oral modification clause in the contract.

7) Separate Consideration 

a) If the offered term has separate consideration on both sides, there is at most a partial integration. 

b) The only question is whether the offered term contradicts the writing. 

8) Is the rule one of substantive law or procedure?

a) Modern cases look at it as substantive law rather than procedure.

b) Has both aspects to it.

i) Procedural because it excludes evidence

ii) Substantive because it helps determine terms of the contract.

c) If it is substantive the majority says the issue of parol evidence can be raised on appeal for the first time.

9) Is the Offered Term Contradictory or Consistent?

a) Little consistency on this question:

i) Cases have found the offered term inconsistent in the following cases:

(1) Where it contradicts an express term of the contract

(2) Where it contradicts a merger clause

(3) Where it contradicts an inference that all of the seller’s obligations were listed in the contract

(4) Where it contradicts an implied in fact term

(a) Implied in law term may be contradicted

b) Modern cases and the UCC lean to the view that an offered term must contradict an express term {i.e. a merger clause} of the integration. You are allowed to contradict an implied in law term, but not an implied in fact term. Though there is no clear distinction between the two. 

10) Undercutting the Integration

a) Always allowed to use evidence to show that an agreement was a sham, induced by fraud, duress, etc. 

b) Why? The parol evidence rule does not apply until it is known that a contract exists. You may want to show that the agreement was not meant to be operative until the condition precedent occurred. This rule is applied to UCC cases.

i) Number of cases hold that such evidence is not admissible if the basis for the attack on the writing is a term that contradicts specific language in the writing.

B.
INTERPRETATION

1) What Is Interpretation?

a) Interpretation is the ascertainment of the meaning of a communication or a document. 

b) In interpreting, there are two fundamental questions: 

i) Whose meaning is to be given to the communication—in technical language, what standard of interpretation is to be used? 

ii) What evidence may be taken into account?

c) Construction relates to the legal effect of the manifestations of intent.

d) Difference is not clear to courts or anyone else.

2) Variety of Views

a) Plain Meaning Rule: 

i) The judge determines whether there is a plain meaning or ambiguity by looking at the writing. 

ii) If the writing/term appears to have a plain meaning, then the plain meaning is used without resorting to any extrinsic evidence. 

iii) If there is a latent {not apparent on its face} or patent {apparent on it face} ambiguity, all extrinsic evidence is admissible. 

(1) Extrinsic evidence includes:

(a) Prior talks 

(b) Contemporaneous talks 

(c) Subjective intent

(d) Trade usage

(e) What the parties said to each other 

(f) Course of dealing, etc.

b) Williston’s Rule for an Integration: 

i) The reasonable person standard

(1) A reasonably intelligent person familiar w/all the relevant usages and circumstances surrounding the writing. 

(2) Excludes what parties said to each other about meaning or what parties subjectively believed the writing meant at the time of agreement.

c) Williston’s Rule for a Non-Integration: 

i) When there is no ambiguity, use the reasonable expectation standard- the meaning is what the party making the manifestation should reasonably expect the other party to give it. {This is based on the objective theory of contracts.} 

ii) All extrinsic evidence is admissible except evidence of subjective intention. 

(1) But if there is an ambiguity, all evidence including subjective intention evidence is admissible. 

Raffles v. Wichelhaus: Parties contracted for shipment on the ship Peerless.  There were two different ships with the same name.  P used one D wanted the other.

Rule: When there are equally good meanings for a word and the parties are equally at fault there is no contract as there is no meeting of the minds.


· If both parties meant the same ship, there is a contract based on that meaning. 

· If one party knew of the ambiguity, or had reason to know, and the other party did not know, the contract is based on the meaning of the party not at fault. 

· If both parties are equally innocent or guilty, there is no contract if they meant different ships. 

a. This is where Corbin would disagree- Corbin would weigh their relative faults.

d) Corbin and Restatement 2d:

i) Corbin always allows relevant extrinsic evidence for meaning, even if there is an integration and no ambiguity. 

ii) When attaching meaning to an ambiguous term, Corbin will weigh the parties’ relative faults, unlike Williston. The Restatement 2d follows Corbin. 

iii) Corbin tempers the rule by saying the judge must initially determine whether the asserted meaning is one that the language is susceptible to.

(1) If not, the asserted meaning will not be attached to the language unless both parties mean the same thing.

e) UCC 2-202: 
i) The UCC does not have a rule on interpretation, but it does reject the plain meaning rule. The UCC also permits extrinsic evidence for meaning even if there is no ambiguity.

3) Relationship Between Parol Evidence Rule and Interpretation

a) At times total integration may not be contradicted, varied or supplemented

b) There are various views. 

c) Example: 

(1) Corbin takes the position that the parol evidence rule does not apply to a question of interpretation. 

(2) Williston, in general, follows the notion that an integrated writing may not be contradicted under the guise of interpretation.

i) Plain meaning rule:

(1) If it is determined there is a plain meaning no contradiction is permitted

(2) Extrinsic evidence of all types is excluded.

ii) Williston’s rule

(1) Structured a rule for an integration that does not permit the integration to be contradicted by evidence of what parties said to one another about the meaning of the language in the integration or by evidence of subjective intent.

iii) Corbin’s rule Restatement 2d:

(1) Parol evidence rule Part B should have no effect on the question of interpretation.  

(2) Corbin:

(a) Before extrinsic evidence can be excluded the meaning of the writing must be ascertained.

(b) All types of extrinsic evidence are admissible on the issue of meaning.

(c) Restatement is the same

iv) UCC:

(1) Rejects the plain meaning rule.

v) No comprehensive rule otherwise.

4) Rules of Construction

a) A rule of construction is an aid in interpreting contracts. 

b) Example, specific terms are given greater weight than general terms.

5) Course of Dealing

a) A course of dealing is based upon a sequence of previous conduct between the parties.

6) Course of Performance

a) A course of performance relates to conduct after the agreement in the performance of the agreement.

7) Usage of Trade

a) A usage of the trade is "any practice or method of dealing having such regularity of observance in a place, vocation or trade as to justify an expectation that it will be observed with respect to the transaction in question."

b) Established by expert testimony

c) Early common law to have trade usage it had to be:

i) Legal

ii) Notorious

iii) Ancient or immemorial and continuous

iv) Reasonable

v) Certain

vi) Universal and obligatory

d) Under the UCC:

i) Need no be {iii} ancient immemorial and {vi} universal and obligatory

ii) Reasonableness is replaced by a requirement against unconscionable contracts and clauses.

iii) Notorious is now regularity of observance.

e) Who is bound by trade usage?

i) General notion: Person is bound if they are or should be aware of the custom.

ii) UCC: party engaged in trade is bound by its usage's whether or not they know them.

f) For what purposes may they be used?

i) Usage of trade and course of dealing:

(1) Common law and UCC: 

(a) Trade usage and course of dealing may be added to a writing as an additional term if the term is not inconsistent with the agreement.

(b) May also be used on issue of meaning.

(2) Modern common law it may be used to contradict the plain meaning of the language.

ii) Course of performance:

(1) May be used to add a term because it is subsequent to the writing and therefore is not excluded under the parol evidence rule.

(2) If it is used the subject is modification or waiver.

(3) May add or subtract a term

(4) Also relevant on the issue of meaning

(5) Common law:

(a) Could be used in aid of interpretation if a reasonable person could attach that meaning to the manifestation.

g) Under the UCC, the evidence must follow a hierarchy: 

i) Express provisions control course of performance, which controls course of dealing, which controls trade usage. 

ii) Whether or not the parties intended the express provisions or trade usage/course of dealing to control, is a question of fact. 

iii) Some courts will allow a course of performance to negate the express provisions {because this indicates what the parties meant}, but other courts won’t. 

iv) When looking at a conflicting course of performance, the court should consider waiver and modification.

h) When are Course of dealing, Course of performance, and Trade usage Used: 
i) Part A of Parol evidence Rule: Under the common law and UCC, a course of dealing and trade usage may be used to add a consistent additional term. 

ii) Part B of Parol evidence Rule: Under the common law, a course of dealing and trade usage may be shown to contradict the plain meaning of the language. Under the common law, the question to ask is whether the express provisions were intended to negate the trade usage?

iii) Part A of Parol evidence Rule: Since a course of performance is subsequent to the writing, it can’t be excluded by the Parol Evidence rule. So if a course of performance is used to add a term to the writing, the issue is modification or waiver. 

iv) Part B of Parol evidence Rule: Under common law, a course of performance can be used to aid interpretation.

C.
STATUTE OF FRAUDS

1) Overview:

a) History:

i) Began in England, 1677

b) Currently: 

i) England—Real Property and Suretyship are the only remaining sections

ii) US—has expanded it; UCC added Sale of Goods provision.

c) A Rule of Form

i) Parol Evidence Rule is both a Rule of Form and a Rule of Procedure

d) Possible justifications:

i) Cautionary—compels deliberation and  understanding

(1) The underlying agreement does not always have to be in writing {i.e., a written agreement to negate an oral promise is effective.}

ii) Evidentiary—reminder of terms.

iii) Channeling function—provides “bright-line test” between enforceable and unenforceable contracts.

2) Steps in analysis:

a) If Statute of Frauds applies to a contract {i.e., w/in the “One Year Provision”} the contract is w/in the Statute of Frauds. If yes, then…

i) Is there a sufficient memorandum? 

(1) If yes, then Statute of Frauds is “satisfied.”  

(2) If NO, then…

ii) Is there an applicable doctrine?

(1)  If YES {such as Promissory Estoppel, etc.} then it is “taken out of the Statute of Frauds”.

iii) If NO to 2 and 3, the party is “Not in compliance” or “contravenes” the Statute of Frauds and the contract is not enforceable. 

(1) It is subject to the “affirmative defense” of the Statute of Frauds.

3) One Year Provision:

a) Possibility of Performance In One Year:

i) “Any agreement not to be performed within one year from the making thereof…shall be in writing and signed by the party to be charged therewith, or some person thereunder by him lawfully authorized.”

b) Majority—
i) Contract is not within Statute of Frauds if it is not a breach to perform in less than one year.  

ii) If it is possible to perform it within a year it is not within the Statute of Frauds.

c) Minority—
i) Consider the intent of the parties

ii) If they intended it to be performed within a year, then not within Statute of Frauds.

d) Because courts do not like the Statute of Frauds, this provision is strictly interpreted.  

i) The one year is measured according to when performance will be complete, not how long performance will take

CR Klewin v. Flagship: P and D had construction contract.  They orally agreed that the project would take 3-10 years.  P finished one phase and was fired.  P sued.  D claimed the contract was within the Statute of Frauds and therefore required a signed writing.

Rule: If the contract does not specifically prohibit completion of the performance within one year then the contract is not within the Statute of Frauds.


Parties expectations are of little value in determining whether within or outside Statute of Frauds.

1. D’s Alternative Actions: 
a. D could have claimed: 

i. There was an agreement to memorialize; and/or 

ii. There was never a deal {terms not agreed upon, therefore illusory and unenforceable}.

Duncan v. Clark: Is an oral promise to support child until child reaches 21 unenforceable because it is w/in the Statute of Frauds?  

Rule: Promise is not w/in the Statute of Frauds if performance can be completed w/in one-year w/out breaching terms of the contract.


Promise is not w/in one-year statute because on death of child w/in a year the essential purpose of the contract would be attained.  

ii) Why is promise to support not w/in but a promise to work is w/in? 

(1) Purpose of supporting the child had been met, but the employer would be left wanting upon premature death of employee.

B.
Doctrines That Put a Contract w/in the Statute of Frauds:

1) Types:

a) Terminated contracts can be w/in Statute of Frauds.

b) Bilateral contracts where one side’s promise can’t be performed w/in one year.

c) Unilateral contracts 

d) Sufficient Writing.

e) Sale of Goods > $500.

2) Termination/Right to Extend Provisions:

a) Hypo: Two-year, oral contract. Both parties have right to terminate on 30-days notice.  W/in Statute of Frauds?

i) Majority—Yes. 

(1) Termination is not full performance; therefore, within Statute of Frauds and unenforceable w/out writing

ii) Minority—No 

(1) On an Alternative Promise Analogy. Since one is outside Statute of Frauds, both are outside. No Statute of Frauds defense and enforceable w/out writing.

iii) NY—No. 

(1) Where option to terminate is bilateral, the agreement is not w/in Statute of Frauds.

b) Hypo: Same scenario, but only employer has right to terminate on 30-days notice.

i) Doesn’t affect Majority or Minority views.

ii) NY—If option is in D, the contract is not w/in Statute of Frauds.  If option is in P the contract is w/in Statute of Frauds.

(1) Employer is D. Outside Statute of Frauds.  NY follows the minority view.

(a) Makes sense because P is in long-term contract and D would only suffer for 30-days.

(2) Employee is D.  W/in Statute of Frauds. NY differs from minority view and employee gets the Statute of Frauds defense. 

(a) Protects employee, the one stuck in the long-term contract.

c) Same results re: right to extend a contract.

i) NY—if the option to renew is such that it could require performance which could not be completed in one year, and is held by:

(1) Both parties/D alone—W/in Statute of Frauds.

(2) P alone—Not w/in Statute of Frauds.

3) Bilateral contract where one promise can’t be performed in 1 year and the other can:

a) Rule: 

i) If one promise is w/in the Statute of Frauds the whole contract is w/in Statute of Frauds. 

(1) Must look at the whole contract to determine Statute of Frauds application.

(2) Do not confuse this with the rule for alternative promises. {one out all out}

b) Examples:

i) Hypo: A promised to work for B for either 2 years for 2 hours a day or for 6 months for 8 hours per day. B promised to work for 2 years.

(1) B’s promise is w/in Statute of Frauds and A’s is not {alternative promises}; therefore the contract is w/in Statute of Frauds.

ii) Hypo: Same as above, but B promises to work for 6 months and A promises same as above.

(1) Neither party’s promise is w/in Statute of Frauds so the whole contract is not. 

(a) Treat alternative promises as if they are one promise.

iii) Hypo: A promises to pay B 10,000 per month depending on which performance B chooses, the 6 months or the 2 years.

(1) Contract can be completed within 1 year so it is not w/in Statute of Frauds.

4) There Must be a Sufficient Memorandum to be Enforceable.

a) Requirements for Sufficiency.

i) A Writing—

(1) Almost anything {copies, fax, etc.}

(2) Tape {video/audio}—

(a) Usually not sufficient {See Klewin} to satisfy Statute of Frauds.

(3) Electronic communications—

(a) Problematic because legislation has not addressed it yet.

(4) UCC § 1-201{46}
(a) Defines writing as “any intention reduction to tangible form.” 

(i) Proposed revision replaces the word “writing” with “record.”

(5) NY: A writing includes any electronic communication.

(6) Note: An oral stipulation in court satisfies the Statute of Frauds even if not signed by the party to be charged.

ii) Signed by Party To Be Charged—

(1) Any mark put on document with the apparent intent to authenticate it {typed, stamped…} 

(a) Form line atop a fax is not a signature.

(2) Must it be at bottom of page? 

(a) Depends on phrasing of statute.

(i) If statute says signed = anywhere; 

(ii) If it says subscribed = usually means at end {NY}, but some mean it can be anywhere.

(b) If not required to be at the end, letterhead could be a signature, or a name in the document could.

(c) Electronic signatures face same problems as electronic communications.

(3) Example: 

(a) One party sends a written offer and the other orally accepts. A is the party to be charged. If A is to perform first, A may demand that B sign a sufficient memo and if B does not, A does not need to perform.

iii) All essential terms stated with reasonable clarity—

(1) Identify Both Parties.

(2) Subject Matter of the contracts—need only evidence that a contract was made. 

(a) A total commemoration of the contract need not be drafted to satisfy Statute of Frauds 

(i) Must indicate the contract existed.

(3) Essential Terms and Conditions—Don’t need to be “crystal clear” they can be extrapolated from extrinsic evidence, as long as they have been agreed to.

(a) Hypo: Letter denying the contract is not evidence of contract’s existence, but a letter acknowledging it is. {“I will not abide by the contract” fulfills written requirement}

Crabtree v. Elizabeth Arden: P and D negotiate a contract during P’s interview. Contract was for 2 years.  Terms were jotted down on scrap paper & a subsequent signed payroll card.  D refused to abide by the terms.  P sued D said it was within the Statute of Frauds needed signed writing.

Rule: Where some writings have been signed and some have not the court will read the writings as one if it is clear they refer to the same transaction.

Some courts require reference to the unsigned writings in the signed writings, or the unsigned will be barred from establishing if the memorandum satisfies the Statute of Frauds.

b) Parol Evidence and the Memo.

i) Total Integration—

(1) Fully integrated writing can’t be changed, contradicted or supplemented to show it is inaccurate.

ii) Partial Integration—

(1) Oral agreement can contain essential terms different from or additional to the memo. 

(a) The party to be charged may get a dismissal because the memo does not contain all of the essential terms of the agreement.

iii) Note: Parol Evidence Rule allows consistent additional non-essential terms unless there is a total integration.

c) Memo can be prepared late or early—

i) Memo not supposed to be created after complaint is filed but apparently courts don’t really stick to this.

ii) Writing can exist before the contract is formed. A written offer is sufficient to satisfy Statute of Frauds.

(1) Writing prepared ahead of time and not intended to be binding yet is also sufficient once the agreement is reached {orally for example}. 

(2) The adoption of the writing need not be a writing itself, it can be by conduct.

d) Preparation and Delivery of the Memo.

i) An Acknowledgement—

(1) Party to be charged must acknowledge assent to the terms. 

ii) Prepared Before Suit—

(1) 1stRestatement—

(a) Supposed to be prepared before suit is filed, but according to Bender this is not always followed.

iii) Existed at Some Time—

(1) Need not be in existence at the time of suit, as long as it existed at some time.

iv) Need not be delivered—

e) Several Writings Can Create One Memo:

i) Series of memos, each of which is signed by the party to be charged, is valid as a contract.

ii) If party to be charged has only signed one of the documents, there are 2 issues:

(1) Connection between the documents—

(a) Judged by the contents of the documents.

(2) Existence of Assent—

(a) Attached/Referred To: 
(i) Statute of Frauds is satisfied if the unsigned is attached to or explicitly referred to in the signed document.

(b) Not Attached/Referred To:  

(i) One View—

1. Unsigned is not sufficiently authenticated.

(ii) Better View—

1. It is still sufficient if the documents by internal evidence refer to the same subject matter or transaction.

a. Extrinsic evidence is admissible to establish the connection between the documents and the assent of the party to be charged.

b. It is still necessary that the signed document evidence the contract relationship.

(c) Note: A writing that repudiates the contract but contains essential terms or can be connected to material terms to evidence the contract.  Statute of Frauds applies in this scenario.

Crabtree v. Elizabeth Arden: P and D negotiated a 2-year contract during P’s interview. Terms were jotted down on phone pad, not signed.  Payroll card was submitted which was signed.  D refused to abide by the terms.  W/in Statute?

Rule: Where some writings have been signed and some have not the court will read the writings as one if it is clear they refer to the same transaction.


Some courts require reference to the unsigned writings in the signed writings, or the unsigned will be barred from establishing if the memorandum satisfies the Statute of Frauds.

(d) Assent to an unsigned document

(i) Inclusion through Physical Connection: Document w/out P’s name on it but which was delivered in an envelope can be “attached” to the envelop to include P’s name.

(ii) Inclusion by Reference: referring to the unsigned document is sufficient

(e) Majority View: Inclusion through Similar Subject Matter/Relation to Same Transaction: that each of the documents above was re: Crabtree’s salary, etc. showed they were “together” and extrinsic evidence showing “assent” to unsigned is allowed. 

(f) Parol Evidence is admissible to establish the connection.  

(i) “Two years to make good” indicated the duration that was the only essential piece of information that was missing.  The rest was on the time cards.

f) Claim of inaccurate terms in memo:

i) Hypo: P claims 2-year working agreement. P shows payroll card as memo, which shows parties, salary, term and is signed.

(1) D claims Statute of Frauds defense on grounds that “memo” is inaccurate, that they agreed to 1-year and 1 month.

(2) Since an essential term is inaccurate {and D is believed in court} then the agreement is unenforceable.

(3) Parol Evidence Rule
 doesn’t apply because it protects integrated documents, 

(a) One’s that are a final expression of the parties agreement. 

(b) Payroll card would not be a document intended to be a final representation of their agreement.

(4) If memo is an integration {written contract}, then Parol Evidence Rule
 comes into play and D would be prevented from using the “inaccurate memo” tactic.

ii) Variation: P seeks to enforce 3-year agreement w/payroll card w/same terms as above. Payroll card still shows 2-years.  Can P claim inaccuracy?  

(1) No because P can’t find any memo to show the 3-year term. 

(2) Statute of Frauds prevents the claim.

5) The Sale of Goods: UCC § 2-201 and § 1-206.

a) Note: Interrelation of contract requirements under the Statute of Frauds.

i) Traditional View—one-year provision applies to all contracts, regardless of whether or not sale of goods.

ii) Modern View—contract for sale of goods need not satisfy one-year provision of the Statute of Frauds even if contract can’t possibly be performed w/in one year.

b) § 2-201 Formal Requirements: Statute of Frauds.

i) Except as otherwise provided in this section a contract for the sale of goods for the price of $500 or more is not enforceable by way of action or defense unless there is some writing sufficient to indicate that a contract for sale has been made between the parties and signed by the party against whom enforcement is sought or by his authorized agent or broker. A writing is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable under this paragraph beyond the quantity of goods shown in such writing. 

ii) Between merchants if within a reasonable time a writing in confirmation of the contract and sufficient against the sender is received and the party receiving it has reason to know its contents, it satisfies the requirements of subsection 1 against such party unless written notice of objection to its contents is given within 10 days after it is received. 

iii) A contract which does not satisfy the requirements of subsection 1 but which is valid in other respects is enforceable 

(1) If the goods are to be specially manufactured for the buyer and are not suitable for sale to others in the ordinary course of the seller's business and the seller, before notice of repudiation is received and under circumstances which reasonably indicate that the goods are for the buyer, has made either a substantial beginning of their manufacture or commitments for their procurement; or 

(2) If the party against whom enforcement is sought admits in his pleading, testimony or otherwise in court that a contract for sale was made, but the contract is not enforceable under this provision beyond the quantity of goods admitted; or 

(3) With respect to goods for which payment has been made and accepted or which have been received and accepted {Sec. 2-606}.

6) § 2-206. Offer and Acceptance in Formation of Contract.

a) Unless otherwise unambiguously indicated by the language or circumstances 

i) An offer to make a contract shall be construed as inviting acceptance in any manner and by any medium reasonable in the circumstances. 

ii) An order or other offer to buy goods for prompt or current shipment shall be construed as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or non-conforming goods, but such a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an accommodation to the buyer.

b) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who is not notified of acceptance within a reasonable time may treat the offer as having lapsed before acceptance. 

C.
Doctrines Which Take A Case Out Of STATUTE OF FRAUDS

1) Types:

a) Indefinite Duration

b) Alternative Promises

c) Full Performance Rule

d) Unilateral contracts

e) Promissory Estoppel

f) Formal contracts under Seal

g) Promise to Work for Life

h) Modifications 

2) Contracts Of Indefinite Duration:

a) Majority: contract’s of indefinite duration are not w/in the Statute of Frauds if performance is possible within one year.

i) Permanent Employment: 

(1) Not w/in Statute of Frauds because it is an indefinite not a fixed term and is conditioned on the continued life of promisee; therefore, fully performable w/in one year.

ii) Contract for the sale of property: 

(1) Not w/in Statute of Frauds because it can be done in a year.

iii) Insurance Contract’s for more than one year: 

(1) Generally not w/in the Statute of Frauds because the contingency on which the payment is promised could occur w/in one year.

iv) Warranty on a product: 

(1) Not w/in Statute of Frauds even if contingency warranted against occurs two years after buying.

v) Oral promise by railroad to provide switch so long as P needs it:

(1)  Not w/in Statute of Frauds because fully performable in one year.

vi) Promise to leave a will/pay a sum at death of a named person: 

(1) Not w/in Statute of Frauds because the contingency could occur w/in one year.

b) Minority—some states will not enforce a contract that can’t be performed before death.

i) Example: promise to pay 10,000 upon death of promisor is not enforceable because it is not performable during the promisor’s lifetime.

3) Alternative Promises— “either…or” but treat as if they are one promise.

a) Two Part Promise:  Work 2 years {1hr/day} or work 3 months beginning immediately

i) Since one is out of Statute of Frauds both are out.

b) It does not matter which party possesses the ability to choose the performance.

4) Full Performance—

a) Full Performance by One Party:

i) Majority: Exception to Writing Requirement—

(1) Full performance on 1 side renders a contract that was w/in the Statute of Frauds enforceable so the performing party can enforce the non-performing party’s promise.

ii) Minority/NY—

(1) Unenforceable because of Statute of Frauds. Grants no exception.

(2) Performing party is entitled to quasi- contractual recovery.

b) Part performance—

i) Generally agreed that part performance by one party does not render the contract enforceable unless, according to some, the contract is divisible or if estoppel applies.

ii) Performing party gets quasi-contractual recovery.

c) Unilateral Contracts—

i) Are not w/in Statute of Frauds because one has completely performed.

5) Unilateral Contracts—follows the full performance rationale.
a) Majority—Enforceable w/out reference to the Statute of Frauds because of majority view that where P has fully performed the Statute of Frauds does not apply.

b) Minority—even in minority jurisdictions, it is argued that unilateral contracts are not w/in Statute of Frauds.

i) A says to B: if you walk across the bridge 2 years from now I promise to pay you $10.  

(1) Not w/in Statute of Frauds because the contract does not arise until B performs and performance by B is possible w/in a year. {contract does not arise until performed}

ii) Same as {i} but A promises to pay a year and a day after performance is complete.

(1) This is w/in Statute of Frauds because the contract can’t be completed in a year.

iii) NY Case: D promised to pay P a 5% commission on all sales made by D if P introduced D to X. P performed and D set up Statute of Frauds defense.  

(1) The contract was unilateral and did not arise until performance.

(2) Court held that promise of D was w/in Statute of Frauds because it was perpetual rather than indefinite.

iv) NY Case: P in an oral agreement promised D the exclusive distributorship of D’s beer as long as D sold beer in the area.  2 years later D signed a new distribution. P sued for breach and the court said not Statute of Frauds defense because by the terms of the contract D could terminate w/in a year.

6) Promissory Estoppel—

a) courts are reluctant to apply this re: Statute of Frauds

b) Examples.

i) Case where one party promises to sign a contract but doesn’t

(1) Re: reliance on oral modification—party may invoke promissory estoppel to take the modification out of the Statute of Frauds and enforce the modification through Promissory Estoppel.

McIntosh v. Murphy: P was offered a job in Hawaii.  P moved from LA.  Shortly after P was fired.  D tried to use Statute of Frauds defense.  

Rule: The Statute of Frauds not withstanding, an oral contract is enforceable when it is based on a promise which the promisor should reasonably expect would induce either action or forbearance on the part of the promisee and when injustice can be avoided only by enforcing the contract. 


§139 Second Restatement: A promise which the promisor should reasonably expect to induce action . . . on the part of the promisee . . . which does induce the action . . . is enforceable notwithstanding the Statute of Frauds.

(i) Restitution is not a sufficient option because it is traditionally limited to benefits conferred on D which have unjustly enriched D. Therefore, reliance damages are the better option here because they are more complete.

(ii) Note: If promissory estoppel can’t be applied here, P might get recovery in quasi-contract for restitution based upon D’s unjust enrichment.  In this case, there is not unjust enrichment so P could not get it here.

7) Formal contracts and contracts Under Seal—
a) Statute of Frauds does not apply to formal contracts {those under seal, negotiable instruments}

b) If a contract is w/in the Statute of Frauds, an oral promise to execute a sufficient memo is not enforceable because that would contradict the entire purpose of the statute.

8) Promise to work for life—

a) Statute of Frauds covers promise not to be complete w/in term of the lifetime of a person; therefore they must be in writing.. Verify this 

9) Testamentary Provision—

a) Promise to leave someone money at one’s death in one’s will.

b) NY et al is covered by this provision and is not covered by the requirements of a valid Will.

c) Statute of Wills doesn’t recognize a contractual promise to leave money by Will. The contract would have to be satisfied by Estate before the rest of the estate may be disbursed.


10) Modifications Not w/in Statute of Frauds.

a) Majority—Oral rescission is effective and enforceable on the rationale that parties should put a no rescission clause in the contract if that is what they wanted.

b) Two Possible Outcomes:

i) Unenforceable—1st contract is effective because the parties would not intend to replace a valid contract with an unenforceable one.

ii) Enforceable—if there is reliance on the unenforceable oral modification, and it would not be unjust not to enforce the contract, D is estopped form asserting the Statute of Frauds.

D.
Void v. Unenforceable

1) Prevailing View:

a)  Majority: A contract that contravenes the Statute of Frauds is unenforceable, not void.

i) Unenforceable contracts ( Restitution.

b) NY: even though statutes say the contract is void courts treat it as unenforceable.

c) Minority—adds provisions:

i) Lifetime Provision—not w/in Statute of Frauds because it applies to the promise not to be performed before the end of a lifetime.

ii) Testamentary disposition—not w/in Statute of Frauds.

2) Can a party recover in Restitution if the cost of services exceeded valued Restitution.  

a) Two views:

i) Traditional View: Material breacher can’t get restitution
ii) Even though this is an unenforceable contract because of Statute of Frauds the breacher, is still barred from recovering restitution.

V.  CONDITIONS, PERFORMANCE AND BREACH

A. Nature and Classification of Conditions

· Conditions presuppose a contract

· Types

i) Express

ii) Constructive

iii) Precedent

iv) Subsequent

1) Definition: 

a) Condition Precedent: an act or event {other than a lapse of time} which must occur before a duty to perform a promise arises.

i) Parol evidence is always available to show that a written instrument is subject to an oral condition precedent.

ii) Party wishing to sue on the promise has the burden of proof to show condition occurred.

b) Condition Subsequent: an act or event {other than a lapse of time} which discharges a duty of performance that has already risen.

i) Duty is performable but an event that occurs afterwards discharges the duty.

ii) The party claiming that a duty has arisen & has been discharged has the burden of proof.

iii) Condition Subsequent is very rare.

(1) Most common are the ones that shorten the statute of limitations.

iv) Restatement second uses basic notions of condition subsequent but not the term.   

c) Condition Concurrent: they occur where the parties are to exchange performances at the same time.

i) They normally occur 

(1) Sale of Goods contracts 

(2) Conveyance of real property

d) Promise may be conditional or unconditional.  

e) To have a condition subsequent one party must be under a duty that is discharged if the contract is not already performed.

2) Classifications of Conditions:

a) Two Classifications:

i) When conditioning event is to arise in relation to the promise:

(1) Precedent: must be performed/occur before a duty to perform a promise arises.

(2) Concurrent: performance must be tendered before the promise of the other party must be performed.

(3) Subsequent: Very Rare: discharges a duty of performance after it has already arisen.

ii) Whether the condition has been agreed by parties or placed there by the court

(1) Express or Implied in Fact Condition: the condition is agreed upon or placed in the contract by the parties


Audette v. L’Union St. Joseph: In P’s insurance policy there was a clause that said no benefits would be paid without a sworn certificate from a doctor. The doctor refused to swear, due to conscientious scruples about making an oath.  D did not have to pay.

Rule: An express condition to a contract is binding even if the party bound by the condition is not the one responsible for its failure.

The party to an express condition is held to strict compliance and is not granted leave because they tried to perform.

(a) Responses to Failed Express Conditions

(i) Suspension of performance

(ii) Canceling of contract

(iii) Electing to continue

(b) Implied in fact conditions are treated as express condition but they are not stated in the contract.

(i) They are gathered from the interpretation of the contracts terms.

(c) Both must be strictly complied with

(2) Constructive Condition: is imposed by a court {to meet the ends of justice}.

(a) A party need only show substantial performance to be paid; perfect tender is not required.

(i) Contractor can be in breach and have substantially performed.

1. Traditional View: A material breacher cannot recover in quasi-contract.

2. A small minority says material breacher can recover in quasi-contract. 

a. If not willful- Restatement 1st to extent it exceeds other party’s damages

(b) Substantial Performance

(i) In construction contract specification are not express conditions.

1. They are considered to be promises

a. This allows the parties to deal with substantial performance.


Jacob & Young v. Kent: D contracted for the use of Reading Pipes in his house being built by P.  P’s subcontractor used different but equal quality pipes. P refused to amend the problem, as it would mean ripping up large parts of the house because most of the piping was unexposed.  P filed suit for the final payment.  D lost.

Rule: Having performed substantially will allow the contractor to recover the contract price.

The injured party can get damages for partial breach.

(3) Condition to Performance

(a) There is an existing contract.

(b) The condition must occur before the performance is due.

(c) They occur when the condition is only to one party’s duties.

(4) Condition to Existence

(a) Means there is no mutual assent and therefore no contract.

(5) Condition of Satisfaction

(a) The performance must be completed to the satisfaction of one of the parties.

3) Failure of a condition:

a) When a condition can no longer occur, the condition fails

i) The duty under that condition is discharged

ii) Person seeking to enforce the duty must prove compliance to the condition precedent.

b) Only the party who makes a promise and breaches it is liable for breach of contract.

c) Failure of a condition is not a breach 

i) It imposes no liability unless the party protected by the condition has promised that the condition will occur

ii) It may result in an inability to enforce a promise.

4) Promises distinguished from Conditions:

a) Express language of condition may be implied language of promise.

b) Express language of promise may be construed to create an implied in fact or constructive condition

c) Words that create conditions {almost always}:

i) On condition that…

ii) Provided that…

iii) If…

iv) Subject to…

d) Promissory Language:

i) I will…

ii) I promise to…

iii) I warrant…

e) Some language is ambiguous and can be interpreted as either a condition or a promise or both.

i) Normal processes of interpretation are used to determine the intent of the parties.

ii) Restatement 2nd If intent cannot be determined the court will consider the language to be that of Promise not Condition  

iii) Under the Restatement 1st, ask who asked for condition:  If party performing asked for it, it is promise {so they avoid draconian response}, if party not performing requested it, it is express condition

f) Consequence of Breach

i) Failure of promise is a breach

ii) Promise requires performance.

(1) An immaterial breach does not stop one party from enforcing the other’s performance. 

iii) Where the promise is not performed

(1) Parties may be forced to proceed

(2) Suspend performance but not cancel contract

(3) Cancel contract

(4) Elect to continue

(a) If a party suspends or cancels without the right the canceling party is the breacher.

iv) Where the Breach is Material

(1) Traditional View

(a) The non-breaching party may cancel the contract.

v) Immaterial Breach

(1) Canceling is not an option.

g) Express Condition v. Promise

i) Example: A is a ship owner in England.  A promises to supply a ship for B in USA. B promises to pay.  Vessel must set sail on Feb 4th, Sails on 5th instead.

(1) To Show Express Condition    

(a) B promises to pay if the vessel sails by Feb 4th.

(b) A makes no promise so A is not liable for breach

(c) Since Express Condition has failed {A’s fault} B is no longer bound.

(i) B’s duty is discharged with the failure of the condition

1. Duty arises by formation of the contract.

a. Performance is not due until the condition is met.

(2) If A promises the vessel will sail by Feb 4th.

(a) Vessel sailing on Feb 5th, is a breach of promise.

(i) A will be liable for damages.

(b) How much A will have to pay in damages will depend on if B has the right to cancel the contract.

(i) Vessel sailing a day late might be inconsequential or immaterial breach. 

1. If so B must continue to perform

a. B will have an action for damages for partial breach against A. 

(3) Express Condition Precedent and Express Promise. 

(a) B promises to pay if the vessel sails by the 4th, A promises vessel will sail by the 4th.

(i) If the vessel does not sail on time.  B can sue for damages on the breach.  

1. If B discharged the contract the damages would be for total breach.

2. If B chooses to go on with the contract B can only get damages for partial breach.    

h) Where the language is unclear, courts favor promises over express conditions.

Dyer  v. Bishop Engineering: P, subcontractor for D.  When work was done D hired P for more work, no new contract.  Client went bankrupt.  D refused to pay claiming the condition precedent to P being paid was D being paid.

Rule: A promise to pay a subcontractor after the general contractor has been paid by the owner is not an express condition not to pay if the owner defaults, it is a promise to pay in a reasonable time.


Subcontractor does not have a contract with owner; the contract is with the General Contractor.

5)  Sale of Goods

a) Perfect Tender Rule

i) The buyer is free to reject the goods unless the tender of the goods conforms in every respect to the contract.

(1) Quality

(2) Quantity

(3) All shipping terms

ii) UCC § 2-601: Perfect Tender Rule 

(1) If the goods fail in any respect to conform to the contract Buyer may

(a) Reject the whole shipment

(b) Accept the whole shipment

(c) Accept any commercial units and reject the rest

(2) Exceptions to the Perfect Tender Rule

(a) Subject to course of performance and course of dealing issues

(b) Rule applies unless otherwise agreed

(3) Bad Faith

(a) Duty of good faith § 1-203, applies to sale of goods and rejection

(b) § 2-612
(i) Perfect Tender Rule does not apply for installment contracts. 

(4) Installment Contracts

(a) § 2-307 If a contract does not call for installment deliveries, seller may not deliver in installments.

(i) Buyer may cancel when one installment substantially impairs the value of the entire contract

(ii) The right to cure applies to single installments

(5) Curing

(a) § 2-508 Permits seller to cure before contract expires

(i) Seller can cure by giving notice of intention to cure

(ii) Seller MUST offer to cure

(iii) Seller can cure even if he does not know the goods are non-conforming.

Bartus v. Riccardi: P sold D a non-conforming hearing aid.  D returned the hearing aid complaining of headaches.  P offered to get D the right model.  No mention was made of canceling the contract.  D refused to accept the new hearing aid.  P sued for the contract price.  Court found for P.

Rule: The UCC states that the seller must be allowed to make good on the contract.  Seller has until the contract expires to cure.

Due to the UCC buyer may learn that even though he revoked his acceptance within terms of the UCC he may still have to allow seller additional time to substitute delivery of conforming goods
iii) § 2-602: Manner of rightful rejection   

(1) Notice is required within a reasonable time

(2) If the buyer does not pay {may have damages against seller}

(a) Seller gets the goods back.

iv) § 2-606: Constitutes Acceptance

(1) Acceptance of part of a commercial unit is acceptance of the whole unit.

(2) Notice of acceptance, signifying goods conform after the right to inspect {§ 2-513}

(3) No effective Rejection

(a) Acceptance by silence and inaction

(4) Any acts inconsistent with the seller’s right of ownership

(a) Buyer selling or using goods

(b) If act over goods is wrongful against seller.  Acceptance is good only if seller ratifies.

(i) § 2-602A: if the buyer rejects but then uses sellers goods, seller may ratify or not.

1. Seller may sue for conversion

v) § 2-607: Effect of Acceptance

(1) Buyer must pay at the contract rate for the goods accepted

Parker v. Bell Ford: D sold P a car.  The tires needed replacing after 4,000 miles.  D sent P to a specific mechanic who did not cure the problem.  P did not contact D again until he filed suit.  Court directed verdict for D.

Rule: UCC §2-607{3}{a}: the buyer must within a reasonable time after he discovers or should have discovered any breach notify the seller of the breach or he will be barred from recovery 

Two purposes: for notice are:

1. Express notice opens the way for a settlement

2. Proper notice minimizes possibility of prejudice to seller by granting the opportunity to inspect the goods, investigate the claim or cure the defect

vi) § 2-608: Revocation of Acceptance

(1) Requires substantial impairment.

(a) Difficult to make

(2) Buyer must do so in a reasonable time after discovering or should have discovered the non-conforming goods.

(3) Courts generally allow for a chance to cure after revocation of acceptance.

vii) § 2-709 Action for the price

(1) This is not damages.

(2) Similar to action for specific performance.

(a) Seller gets the price

(b) Buyer gets the goods

(3) Seller may recover the price of any accepted goods.

(a) Within a commercially reasonable time

(b) If seller is unable to re-sell the goods
B.
CONDITIONS, SUBSTANTIAL PERFORMANCE, AND MATERIAL BREACH

1) Performance of Express and Constructive Conditions

a) Express conditions must be fully performed. 

b) Implied in fact conditions must be fully performed

c) Constructive conditions are satisfied by substantial performance. 

i) Substantial performance and material breach are usually opposites.

(1) If a party has substantially performed, any breach is immaterial. 

(2) A party who has materially breached cannot have rendered substantial performance.

(a) If one party is late in performing and substantial performance has not been rendered, a material breach has not necessarily occurred.

2) Measuring the Materiality of Breach

a) Restatement second:

i) Material breach 

(1) Is a breach that justifies suspension of performance

(a) Breaching party can cure until breach becomes total.

(b) Common Law cases hold breaching party has no right to cure unless contract specifically states it.

ii) Total breach

(1) Justifies cancellation of the contract

b) Factors used to determine the materiality of the Breach:

i) To what extent, if any, the contract has been performed at the time of the breach?

(1) The earlier the breach the more likely it will be considered to be material.

ii) Willfulness is likely to be considered material. 

iii) Serious breach is likely to be considered material 

iv) The degree of hardship on the injured party.

v) The extent to which the aggrieved party has or will receive a substantial benefit of the promised performance. 

vi) The adequacy with which the aggrieved party may be compensated by damages for partial breach.

vii) The type of contract involved.

(1) In a contract for sale of goods the “Perfect Tender Rule” applies

(a) Except in the case of installment delivery contracts. 

(2) In construction contracts, substantial performance is applied.

(a) This is the general rule for most contracts aside from sales contracts.

Walker & Co. v. Harrison: D leased billboard from P on condition that P would maintain it. D demanded that P clean the sign pursuant to the agreement.  After several attempts to get P to respond, D sent a telegram stating D was repudiating the contract. P sued on the contract and won.

Rule: In order to repudiate the contract there must be a material breach according to more than just the party claiming breach.

Care in repudiating. It is possible that the party repudiating because of a perceived material breach will be the actual material breacher.

c) Factors used to determine Substantial Performance.

i) To what extent has the injured party obtained the benefits sought by contracting?

ii) To what extent may the injured party be adequately compensated in damages?

iii) How much performance or preparation for performance has there been?

iv) How hard will it be on the injured party if they are not permitted to recover? 

v) Was there a willful breach?

vi) How certain is the court that the breaching party would have been able to complete performance?

Jacob & Young, Inc. v. Kent: D contracted for the use of Reading Pipes in his house being built by P.  P’s subcontractor used different but equal quality pipes. P refused to amend the problem, as it would mean ripping up large parts of the house because most of the piping was unexposed.  P filed suit for the final payment.  D lost.

Rule: Where the default on the performance is out of proportion with the oppression of a forfeiture and the price of fixing the court can declare substantial performance.

The injured party will still have a breach action but it will be for nominal damages if the breach is immaterial.

d) Material Breach is a fact question

i) Goal is to assure that P gets what he bargained for

e) Delay in performance

i) A party need not perform on the exact day unless “time is of the essence.”

(1) If there is no such clause, a delay is not a material breach

(2) Unreasonable delay would be a material breach

f) There are times when a breach is immaterial but substantial performance has not been rendered.

i) E.g., a delay in conveying land may be immaterial, but substantial performance has not been rendered.

3) Effect of Delay

a) A reasonable delay is not a material breach unless 

i) The contract expressly makes time of the essence 

(1) If time is of the essence any delay will be material

(2) A reasonable delay, where there is no “time is of the essence clause” will not be a material breach.

ii) The contract is for the sale of goods 

(1) UCC makes time of the essence except in the case of installment contracts.

iii) The payment of a debt and there is a day or period certain for performance.

4) Effect of a Condition of Satisfaction

a) Where the contract expressly conditions performance upon the satisfaction or certification of a third person {e.g., an architect}, the condition is treated as any other condition. 

i) The courts will not re-write the contract {as they will in letter C.}

ii) NY Rule:

(1) The standard for 3rd party satisfaction is reasonable satisfaction.

(a) Example:

(i) Architect certificate cannot be unreasonably withheld   

b) If it is conditioned on the satisfaction of a contracting party, the same rule is applied if the performance is designed to gratify the taste or fancy of the party. 

i) If a party to a contract promises to pay for a performance “on the condition that I am personally satisfied” payment will not be required if the party is not satisfied 

(1) Majority view:

(a) The standard is good faith by the party to be satisfied.

c) If the performance is a matter of 

i) Mechanical fitness 

ii) Utility 

iii) Marketability 

(1) The performance needs to be reasonably satisfactory

(2) The courts “re-write” the contract and make the standard that the condition of satisfaction of a party is fulfilled if the performance is objectively satisfactory 

(a) This is a violation of the rule that express condition requires strict performance.

(b) Short of unconscionability the court will generally leave the contract alone.

(3) This holds true even if the party is not personally satisfied.

Western Hills, v. Pfau: Land sale expressly conditional upon D getting town approval to build on the land.  Negotiations with the town were going well, D decided to back out of the deal.  P sued for specific performance. D claimed the satisfaction was a personal nature so they could withdraw for any reason.

Rule: Even though there is a satisfaction clause good faith must be used.  D will not be allowed to break the deal over an issue they knew of before contracting.


1. Personal Satisfaction: this includes taste, fancy or personal judgment. Will be left too the discretion of the promisor and their judgment of the quality of the work.

2. Objective Satisfaction: includes, utility, fitness or value. Will be left to the court and performance need only be reasonably satisfactory.

d)  In all cases, an expression of dissatisfaction must be made in good faith.

e) Demand

i) If a promise is made to render a performance upon demand, demand is an express condition precedent.

(1) Exception:

(a) It is generally held that a debtor’s promise to pay upon demand is enforceable without demand.

C.
 RECOVERY DESPITE MATERIAL BREACH

1) General Rule

a) A party who does not substantially perform is not entitled to a recovery, 

i) Unless performance is excused

ii)  Or the case comes under one of the following exceptions

(1) Divisibility

(a) A contract is divisible if the performances of each party are divided into two or more parts and the performance of each part by one party is the agreed exchange for a corresponding part by the other party. 

(b) If a divisible portion is substantially performed, recovery may be had for that portion

(i) This is despite the fact of a material breach of the overall contract.

(c) Avoids forfeiture by a material breacher

(d) Presumed intent

(i) Employment contract

1. Presumed divisible

(ii) Construction Contract


1. Not presumed divisible

(2) Independent Promise

(a) A promise is unconditional {independent} if it is unqualified or if nothing but a lapse of time is necessary to make the promise presently enforceable. 

(b) The promisee may enforce an independent promise without rendering substantial performance.

(i) Independent Promises in Leases

1. Traditional Common Law view

a. Constructive Conditions did not apply to leases.

i. Tenants duty to pay rent was independent of the landlord’s duty to repair and provide services.

2. This rule has been abolished in most jurisdictions

(ii) Independent Promises in Insurance

1. Absent a provision in the policy that makes payment of the premium an express condition, the insurer’s duty is not conditioned on payment of the premium.

2. If a casualty loss ensues, the insurer must pay 

a. This is true even if the premiums are in arrears.

3. This does not preclude the insurer from inserting a clause allowing for cancellation due to non-payment.

(iii) Independent Promises in Employment

1. Employer and employee enter into contract for work and non-competition

2. Simply because employer breaches his part does not mean employee has that right.

3. Two separate contracts do not give one the right to cancel both if one is breached.

a. Court will look to the intent of the contracts.

i. Were they meant to be separate or were they meant to depend on each other.

ii. A condition subsequent might help one contract cancel out the other.

(3) Quasi-Contractual Relief

(a) All jurisdiction recognize the availability of quasi-contractual relief

(i) Where services are rendered under a contract that is defective, there is disagreement as to granting the breaching party relief.

(ii) Some Reasons for defect:

1. Indefiniteness

2. Non-compliance with writing requirements

3. Impossibility of performance

(iii) The orthodox and still prevailing view is that a party who has materially breached may not recover from the other party in contract or quasi-contract. 

(iv) The modern trend permits such recovery in quasi-contract for benefits conferred in excess of damages caused by the breach.

(b) Views on a material breacher trying for quasi-contractual recovery

(i) Breacher is entitled to nothing for being the material breacher. 

1. No recovery in quasi-contract

(ii) 1st  Restatement
1. Allows recovery only if breacher is not willful

(iii) 2nd  Restatement
1. Can get restitution to prevent unjust enrichment   

(iv) UCC § 2-718
1. In accord with 2nd restatement
2. Party makes a deposit, then decides not to buy, deposit or part of is recoverable.

(v) Doctrine of Divisibility

1. Allows recovery for material breacher

a. Can recover the price for the part of the work already completed

(4) Statutory Relief

(a) A number of statutes permit a defaulting party to recover. 

(i) Most states require 

1. That workers be paid at periodic intervals

2. That accrued wages be paid when employment relation ends

3. Regardless of any contract to the contrary

a. Laborers 

b. Mechanics 

c. Clerical workers 

i. Must be paid their wages despite the non‑fulfillment of agreed conditions.

(ii) UCC
1. Allows a defaulting buyer to obtain restitution in relation to the purchase price that the buyer’s payments exceed the smaller 

a. $500  

b. 20% of the purchase price

2. Buyers claim for restitution is subject to an offset by both

a. The amount of the seller’s actual damages

b. The value of benefits received by the buyer

3. Example: {The UCC formula that permits a buyer in default to get partial restitution of a down payment.}

a. B contracts to purchase living room furniture from S for $2,100.  $700 is a down payment.  B repudiates and sues to restitution of the $700.  

b. B can get $700 minus what ever is a smaller amount, either

i. $500

ii. 20% of the price {$2,100} which is $420.

c. $420 is less $500 therefore B’s judgment is $700 minus $420 = 280

D.
EXCUSE OF CONDITIONS

1) Prevention

a) A condition is excused, provided the conduct is wrongful , by

i) Prevention

ii) Hindrance 

iii) Failure to cooperate 

Stop & Shop, Inc. v. Ganem: Lessee, operator of a supermarket, entered into a % lease agreement. Lessee decided to go out of business asserting no implied covenant to continue.

Rule: Where a lease/contract does not call for something, i.e.: agreement to continue, expressly it is thought the parties did not intend for it to be.


Covenants will not be extended by implication unless the implication is clear and undoubted.

b) When a condition is excused, recovery is permitted despite the non‑occurrence of the condition.

c) Every contract has the constructive condition that one will not wrongfully prevent or substantially hinder the other party’s performance.

i) Prevention of the condition is a breach in itself.

(1) It is easier to argue breach of covenant of good faith.

(2) To collect the party must show he would be ready willing and able to perform.

(a) Under the Restatement the injured party has the duty to show the other party was the cause of the failure of the condition

(b) The party to be charged must then prove that the injured party would not have been ready willing and able to perform.

Cantrell-Waind v. Guillaume Motorsports: P was real-estate broker for D and a client. P was to get a commission if client bought before Aug 1st.  D offered to give client a rebate if they waited until the date passed.  Client refused.  D claimed to be out of the country so the date passed and the condition failed.

Rule: A party may not aid, in bad faith, in causing a condition to fail, if the injured party would have been ready willing and able to perform.

Willbanks v. Bibler: "He who prevents the doing of a thing shall not avail himself of the nonperformance he has occasioned."

2) Estoppel, Waiver and Election

a) Equitable Estoppel

i) Exists, traditionally, where one party has misrepresented a fact 

ii) And the other party relied on the misrepresentation

iii) Today, it can be based on an innocent misrepresentation of a fact or promise

b) Waiver defined 

i) A promise to perform despite the non-occurrence of a condition

ii) Conditions, not rights, can be waived. 

iii) Waivers are often unintentional.

iv) Not all waivers, however defined, are effective.

v) Difference between waiver and modification

(1) A modification can not be unilaterally retracted.

(2) UCC § 2-209
(a) Reliance on a waiver prevents retraction

(3) Waiver Before Failure of a Condition

(a) A waiver of a condition that constitutes a material part of an agreed exchange is ineffective in the absence of consideration, its equivalent, or an estoppel.

(b) A waiver of a condition that is not a material part of the agreed exchange is effective

(i) It may be reinstated by notice prior to any material change of position by the other party.

(c) An effective waiver disables the party from canceling the contract.

(i) It does not discharge the waiving parties right to damages.

(d) Before failure of a Condition

(i) Retraction is possible

1. The only thing that could stop retraction is Promissory Estoppel

(4) Who Can Waive

(a) Only the party for whose benefit the condition has been imposed can waive it.

(b) Perspective Waiver Before Contracting:

(i) On pre-printed forms the presenting party can assure the signing party that one or more terms will not be applied.

1. Many courts consider this to be a waiver

a. The problem is the application of the Parol Evidence Rule.

b. Generally, if the words of assurance have induced the signing party to sign, the court will rule that the assuring party will be estopped from enforcing the term in question.

(5) Waiver After Failure of Condition

(a) A waiver after an express or constructive condition has failed is an election. 

(b) An election may take place by conduct or by promise.

(i)  No consideration is needed for an election 

1. According to the majority rule, 

a. An election once made cannot be withdrawn.

(6) Repeated Waivers

(a) If a party repeatedly waives a condition, the party benefiting from the waiver can reasonably expect that future waivers will be made unless the waiving party reinstates the condition of reasonable notice.

(7) Re-imposing after a waiver

(a) To re-impose “time is of the essence” a definite date must be given.

(i) Asking the party to hurry 

(ii) Looking for an estimate

1. Neither re-imposes “time is of the essence”

Schenectady Steel v. Bruno Construction: P supplying beams for D’s bridge project.  P did not deliver on time.  D sent letters asking for estimates of delivery.  P could not give any.  D waited, then inspected, and then canceled the contract.  P sued for reasonable value of services.

Rule: The general rule is that once waived a party may unilaterally re-install a “time is of the essence” date.  But it must be reasonable time.

At common law D could have canceled the contract upon the failure of the “time is of the essence” clause.

c) Election defined

i) Permitting a contract to continue when there was an option to cancel.

ii) Cannot be retracted

(1) Time is of the essence can not be re-imposed once an election has taken place.

(a) It may be re-imposed for a definite date in the future.

(2) Re-imposing is not a revocation of an election

iii) To have an election there must be knowledge of the situation

iv) UCC § 2-607
(1) In order to preserve the right to sue the party in breach, the other party must give reasonable notice of the breach.

(a) The injured party must preserve the right to sue.

3) Excuse of Condition Involving Forfeitures {a.k.a. avoiding a forfeiture}
a) A condition may be excused if 

i) It involves an extreme forfeiture {1st  Restatement}  

ii) Its occurrence is not a material part of the agreed exchange {1st Restatement}  

iii) If one of the foundations for equitable jurisdiction exists.

iv) Restatement 2nd talks of disproportionate forfeiture.

b) Equity Case

i) Equity abhors a vacuum

ii) The case is an equity case even in a jurisdiction where law and equity are dealt with by the same court.  Whenever a party seeks, and plausibly is entitled to 

(1) Specific performance 

(2) Specific restitution {except replevin} 

(3) An injunction

4) Excuse of Conditions Because of Impossibility

a) Impossibility excuses a condition:

i) If the condition is not a material part of the agreed exchange 

ii) If a forfeiture would otherwise occur.

E. PROSPECTIVE UNWILLINGNESS AND INABILITY TO PERFORM: REPUDIATION
1) Repudiation

a) A repudiation is a total breach whether or not performance is due now or in the future. 

i) Present Repudiation - there is actual failure of performance

ii) Anticipatory  Repudiation – no failure of performance yet

b) Old View: A party's unjustified statement positively indicating an inability or unwillingness to substantially perform is a repudiation.  

i) Can be in good faith 

 Walker & Co. v. Harrison: D leased billboard from P on condition that P would maintain it. D demanded that P clean the sign pursuant to the agreement.  After several attempts to get P to respond, D sent a telegram stating D was repudiating the contract. P sued on the contract and won.

Rule: Repudiation made in good faith does not mean that the contract is terminated.  The repudiating party may be the repudiator if the contract is terminated wrongfully.


In order to repudiate there must be a material breach.



c) Restatement 2nd: Statement reasonably understood as saying one can’t perform except on condition outside/beyond scope of the contract is a repudiation.  {More liberal test}.  

i) Example:  Demand for More Money.  P may argue that D had duty to cooperate.  Bender says no duty to assist contractor.  

McCloskey v. Minweld Steel: D was P’s subcontractor in a requirements contract for steel.  D failed to attain steel.  They asked for P’s assistance.  P refused and canceled contract instead.

Rule: The court will allow cancellation of a contract as per the terms. However, where termination is wrongful, there will be no damages.


Restatement § 318: “Failure to take preparatory action before the time when any performance is promised is not an anticipatory breach . . . “ although the failure will make it impossible for the contract to be performed.

ii) A voluntary affirmative act which actually or apparently precludes other party from Substantial Performance.

2) Aggrieved party must prove:  

a) Contract existed, 

b) Breach by repudiation, 

c) But for repudiation he would have been ready willing and able to perform on performance date = excuse of condition by prevention/repudiation. 

d) Aggrieved party need not tender performance and demand in repudiation.

e) Hochster:  Allowed anticipatory action under false pretense that P needed to show he was ready, willing and able at time of breach.  Incorrect since P need not continue to be ready.    

Hochster v. De La Tour: D hired P to travel through Europe with him.  Before the trip D fired P.  P procured other work, but it did not start until one month after the original work was to begin.  P sued D.  The court found for P.

Rule: A party may sue as soon as the breacher repudiates the contract.  Party must show they would have been ready willing and able to perform


It is not a rescission for the employee to find other work relying on the employers word that he will not be held to the contract.  The employer who terminates the contract is still in breach if the employee gets other work.


3) Prospective Failure of Condition – 

a) Not breach unless it is coupled w/ repudiation

b) If a party repudiates or appears unwilling or unable to perform, the other party may possibly 

i) Continue performance – 

(1) Not serious prospective inability

ii) Suspend or withhold performance – 

(1) Still not serious

iii) Change position or cancel the contract and sue immediately. 

(1) Serious prospective inability or repudiation.  

c) Which of the responses is permissible depends upon the degree of the prospective failure of condition.

d) General rule is that one can elect to continue despite material breach.  

i) If it is repudiation, anticipatory or present, you can’t elect to continue the contract. 

ii) Exception:  

(1) Where continuing would mitigate damages and 

(2) Under UCC 2-610 where aggrieved party may urge retraction and await performance for a commercially reasonable time.  

4) Prospective Inability

a) Prospective non-performance that is not repudiation is not breach.  

i) If D cancels due to prospective non-performance, he is the repudiator.  

(1) BUT, P can’t sue unless he can show he was ready, willing & able. 

b) Not Serious: 

Cohen v. Kranz: Sale of land case: D was to buy.  There were curable clouds on title and D canceled. 

Rule: The party looking to cancel must offer the breaching party an opportunity to cure the clouds before canceling the contract. 


Canceling is an overreaction unless the title is incurable or seller repudiates.  To put seller in breach, buyer must tender performance, demand good title {assurance}, and failure of seller to convey in reasonable time.  TENDER, DEMAND, BREACH.  

c) More Serious

Schenectady Steel v. Bruno Construction: P was to supply D with beams for a bridge.  P failed to deliver.  D did not cancel.  D sent letters demanding to know delivery date.  D checked out P’s operation and canceled afterwards.

Rule: Problems before performance date was serious inability.  Suppose P cancels {which is repudiation}.  If there is serious inability but no present breach P can’t sue. 

Repudiation excuses the condition of being ready/willing/able, but for subcontractor to recover they must show but for repudiation, they would have been.   If they can, D overreacted & they get damages.

McCloskey v. Minweld Steel: D was P’s subcontractor in a requirements contract for steel.  D failed to attain steel.  They asked for P’s assistance.  P refused and canceled contract instead.

Rule: The court will allow cancellation of a contract as per the terms. However, where termination is wrongful, there will be no damages.


D not giving adequate assurances re: steel {not a repudiation under old view only}. It is serious inability w/ no breach: general contractor has no cause of action but may cancel and change position.  Subcontractor can’t get damages since can’t prove ready/willing/able.  

If UCC/Restatement 2nd applicable, Subcontractor would be a constructive repudiator and liable for breach for failure to give adequate assurance w/in 30 days.   Subcontractor may have impossibility defense.

d) Test for how serious:  

i) How probable is substantial performance {if no express Condition Precedent} by party?

e) Guessing is risky:

i)  If other party can show but for cancellation they would be ready, willing able, the canceling party will be the repudiator.

5) Ability to retract serious inability due to change in conditions:
a) A repudiation may be retracted, and a prospective unwillingness or inability to perform can be cured. 

i) Unless the aggrieved party has cancelled or materially changed position or otherwise indicated the contract is at an end.

b) 1st Restatement: 

i) D is justified in relying on serious inability 

ii) A change in position cuts-off ability to retract the prospective inability.  

(1) D is inevitably a material breacher.  

(a) Remember, breach by non-performance + serious prospective inability to perform is material breach.  {Look at likelihood of performance}.

c) UCC § 2-609 & Restatement 2nd: 

i) Allow the insecure party to demand assurances first to clarify any action P may take when it is unclear if P can rely on serious inability under 1st Restatement.  

(1) Converts non-breach {serious inability but not repudiation} into a repudiation.

ii) Restatement 2nd 

(1) Demand for assurance replaces Common Law responses and is required or else one acts at ones own peril since the other party may be able to show ready, willing and able but for insecure party’s conduct.  

(a) Thus, allows retraction. 

(b) Request need not be in writing.

iii) UCC § 2-609:  

(1) If reasonable grounds exist, insecure party has right to demand assurances in writing and may suspend performance until received.  

(a) Also applies in assignment cases.

(2) Assurances must be adequate under circumstances.

(3) No response or inadequate assurances in reasonable time = constructive repudiation.  

(a) The party has 30 days to respond.  Cancellation before is unjust and thus repudiation.

iv) Common Law: No right to demand assurance and response irrelevant.  

d) Application:   

i) Restatement 1st
(1) Allow P to change position on apparent inability alone.  

ii) Restatement 2nd 
(1)  Requires communication to ensure inability actual.  

6) Retraction of a repudiation or Prospective Failure of Condition

i) Modern View { Restatement 2nd}
ii) A repudiation may be retracted and a prospective unwillingness or inability to perform can be cured {see above} unless the aggrieved party has 

(1) Canceled 

(2) Materially changed position or 

(3) Otherwise indicated the contract is canceled {lawsuit}.  

b) Restatement 1st only cut off for change in position or lawsuit.  

i) Cancel and sue immediately, requires notification.  

ii) Change of position does not.  

iii) Mere suspension of performance does not cut off ability to retract.  

(1) Suspension vs. cancellation is based on conduct in response to breach.  

(2) Look for change of position if suspension applies.  

c) Watch out: 

i) If Restatement problem, except for repudiation or insolvency and the insecure party did not demand assurances first, he can cancel and change position at his own peril since retraction possible in prospective inability cases.  

7) Urging Retraction
a) Aggrieved party may urge the repudiator to retract without prejudicing the aggrieved party’s rights.

i) Except if other party can claim estoppel – foreseeable change in position.  

8) Effect of Impossibility on a Prior Repudiation
a) Subsequent impossibility will discharge an anticipatory breach and partial impossibility will limit damages for the present breach.

b) Example:

i) A agrees to hire B for one year on 6/1, B breaches 5/20, and A dies 5/29, no repudiation since A can’t show ready, willing and able requirement.  

(1) If A died 6/30, two views

(a) Majority {Bender}: A’s recovery is limited by time he was ready, willing and able.  Subsequent impossibility taken into account at trial in limiting damages.

(i) Under Majority view, it pays to sue fast.  

1. If A had breached and B later got terribly sick, B could not recover since he can’t show ready/willing/able to supply performance but for repudiation test {unless divisibility applies}.  

(b) Minority:  A’s rights vest at the time of repudiation.   

9) Failure to Give Assurances as a Repudiation

a) Under the UCC & Restatement 2nd, 

i) A party who has reasonable grounds for insecurity may suspend performance and demand adequate assurance of the other's performance. 

ii) Failure to give adequate assurance within a reasonable time, not exceeding 30 days, operates as a repudiation.

(1) Allows suspension after demand sent and before received.  

b) Restatement 2nd
i) Says demand for assurances replaces other permissible common law options for prospective inability or unwillingness, such as cancel and change position {except in repudiation or insolvency}.  

10) Adequate assurances vary w/commercial context and gravity of insecurity.  

11) Insolvency – one form of prospective inability {UCC § 2-702} 

a) When a seller discovers that a buyer is insolvent 

i) {Mere doubt not enough & only if it is relevant to transaction e.g., employees insolvency irrelevant to employment contract} the seller may: 

(a) Refuse delivery except for cash, including payment for all goods previously delivered under the same contract. 

(b) Stop delivery of goods in transit. 

(c) Reclaim goods delivered on credit to a party while insolvent, provided that the buyer makes demand for their reclamation within ten days of receipt. 

(d) Reclaim goods delivered on credit to a party while insolvent irrespective of the ten-day period, if the buyer has made a representation of solvency to the particular seller within three months before delivery.

12) What is insolvency: 

a) Ceasing to pay debts in business

b) Inability to pay as they mature

c) Debts are greater than assets  

13) Exceptions to general rule that repudiation operates as total breach – unilateral obligations {unilateral-contract or bilateral Contract where P fully performed}.  

a) Present Repudiation of a Debt does not accelerate payment– Debt Rule

i) Applies:  Where P fully performed and D’s only obligation is to pay money in future.

ii) Result:  No cause of action for total breach, only amount presently due at repudiation plus injunction.  

(1) No action lies for repudiation of a unilateral obligation to pay a sum of money at a fixed time or times in the future {until the present breach occurs}.  

iii) Does not apply if anything else owed other than money.  

iv) Applies in insurance context.  

(1) P protects himself w/ acceleration clause – “on breach, all is due”.  

(a) Acceleration clause allows total breach action. Recovery is future payment not reduced to present value. 

(i) It is penalty to buyer.  

1. Look for unconscionability.  

v) Applies To Material Breach W/out Repudiation.  

(1) It also is a limit on restitution.    

b) Diamond Rule 

i) Adopted by Restatement 2nd – 

(1) Applies in anticipatory repudiation only
ii) Applies where P fully performs.

iii) Result:  No Breach by anticipatory repudiation. Does not apply where P has fully performed.  Why:  Illogical rule of Hochster that gave early cause of action to excuse ready/willing/able condition.  No need to excuse if P fully performed.


Diamond v. USC: P had season tickets + option for rose bowl.  P anticipated repudiation and filed suit.  D retracted prior to performance date.  P claimed retraction invalid.  

Rule: No cause of action despite anticipatory repudiation since no anticipatory breach where P has fully performed, thus valid retraction.


Majority View: Cause of action accrues on performance date where P fully performed.

Minority View: Cause of action for total breach based on anticipatory repudiation.  Damage equal to present value of future payment.  

c) Application:

i) D accepts machinery and promises to pay in 30 days plus security interest.  D anticipatorily repudiates.  No breach yet under Diamond.  

(1) If breach on day 33rd, general rule applies and P gets present value of payments.  

(2) If no security interest owed and breach day 33, not total breach yet – cause of action for amounts due.  

(a) Note that debt rule more adhered to than Diamond rule.  

VI. 
DEFENSES

A. IMPRACTICABILITY  -  

1) Doctrine of Impracticability 
a) General rule

i) When a contractual promise is made the promisor must perform or pay damages for the failure to perform no matter how burdensome performance has become as a result of unforeseen changes.

b) Modern Rule:  

i) UCC § 2-615 {Seller Statute}:  

(1) When a performance becomes impracticable because of an event, the non‑occurrence of which was a basic assumption on which the contract was made, the duty is discharged, unless the language or situation points to a contrary result.

c) Application:  Three Part Test

i) Was there unexpected contingency contrary to basic assumption of parties

(1) The parties assume certain understood risks. 

(a) Market shifts, 

(b) Interruption of supplies {unless caused by war, embargo, or the like}, 

(c) Financial capability. 

(2) Basic assumptions are violated

(a) Destruction of subject matter

(b) Destruction of means of performance

(c) Death or illness of person essential to the performance

(d) Supervening illegality

(e) Prevention by law

(f) Reasonable apprehension of danger to

(i) Life

(ii) Health

(iii) Property

(g) Failure of contemplated mode of

(i) Delivery 

(ii) Payment

ii) Did this event make performance impossible or impracticable? 

(a) Must be at least 10x costs

iii) Upon whom is the burden of the event placed?

(1) If assumption has failed due to one of the above

(a) Performance is not excused if the party claiming the excuse is

(i) Contributorily at fault for the events occurrence

(ii) If there is a contract term allocating the risk to the party

1. That party has assumed the risk

2. If the contract does not allocate the risk the court will generally allocate it to the party claiming the excuse if:

a. The event was reasonably foreseeable

b. Normal business understanding allocated the risk to the party

c. Allocation seems fair

d. They can prevent or spread the risk

e. They have better access to the information

(2) Doctrine presupposes no fault on either side.  

(a) Impossibility does not excuse party at fault. 

(b) Doctrine presumes no assumption of risk by parties.  

(c) It is possible for contract to allocate risk.  

(3) Foreseeability 

(a) Traditional Rule:  

(i) Foreseeability at time of contracting conclusively establishes assumption of risk since party could have negotiated an exemption for it.    

(b) Restatement 2nd:  

(i) Liberal rule and Modern Trend:  

1. Even if the event is foreseeable, test is whether parties actually did foresee it and provide for it in the contract.  

2. Restatement 2nd looks to actual assent rather than could/should of foreseen. 

a. Foreseeability is indicative of assumption of the risk, but not determinative.  


2) Types of Basic Assumptions 

a) Where the difficulty in performing is caused by certain supervening events, it is sometimes held that a basic assumption is violated. These events include 

i) Destruction of the subject matter or of the tangible means of performance

Taylor v. Caldwell: P rented D’s theatre.  Theatre burned down, through neither party’s fault, making it unusable.  No terms as to the destruction of the theatre in the contract.

Rule: Where the contract can not be performed the court will release both parties from their obligations.  Impossibility of performance, neither party at fault.


If user of theatre set fire and then sued, owner has defense of excuse by prevention, not impossibility.

ii) Remedies available:  

(1) Restitution: 

(a)  In contract discharged by impossibility, restitution covers unjust enrichment {deposits}.

(2) Modern View { Restatement 2nd } 

(a) Extends restitution to cover reliance damages {ads or supplies}.  

(b) No expectation {ticket price}.  

(3) Remedy is as justice requires.    

iii) Contract does not specify Source: 

(1) Corn shortage on D’s farm and contract does not say where corn is coming from.  

(2) Issue:  What was assumption of parties?  

(3) Course of dealing/trade usage admissible under UCC § 2-202.  

(4) If not, parol evidence may bar evidence or it may be issue of interpretation.  

iv) Construction:  

(1) If construction in progress is destroyed, no defense of impossibility to contractor.  

(a) Contractor can rebuild and is in best position to ensure against loss.  

(b) Contractor also assumes risk of unexpected soil conditions when contract does not provide for contingency plan.  

(c) Why:  Foreseeability to contractor.  

(2) Specific Performance may not be granted:  

(a) Even though not impossible at law, Specific Performance may not be granted due to equitable discretion – difficulty in supervision.

v) Repairs:  

(1) Contractor has defense of impossibility if building destroyed and has quasi-contractual claim for part performance.  

(2) Owner has defense of serious prospective inability.  

(3) Why:  Basic assumption that structure will remain.   

(4) This rule also allows subcontractor to recover against the general contractor for part performance.

(a) Subcontractor is considered a repairer.

(b) If Owner supplies the labor, the contractor is considered a repairer.  

b) Death or illness of a person essential for performance: 

i) Death of employer/employee in personal services contracts = discharge for impossibility.  

(1) Why?  Duties are non-delegable.  

(2) Foreseeability is downplayed in death.  

(a) Most cases the death of employer does not discharge.   

c) Supervening illegality or prevention by law

i) Defense of impracticability applies for compliance in good faith w/any foreign laws, 

(1) Even if they later turn out to be invalid.  

ii) Any supervening act of government constitutes supervening prohibition.  

d) Reasonable apprehension of danger to life, health or property.

i) Example: If you agree to work in China and discover plague there, you have defense of impracticability.  

ii) But if risk was foreseeable at time of contract, you have assumed risk.  

iii) Doctrine does not apply when impossibility deals with manner of performance vs. actual performance itself.  

e) Financial Difficulty Does not Cause Impossibility

Garage v. Savoy Hotel: P had contract that allowed it to be main garage for D.  D was under no obligations to supply a quota of cars.  Best efforts.  D closed; P sued.

Rule: Where there is no assumption of the risk clause a party to a contract may not cite financial difficulties as a reason for terminating the contract.


No frustration defense available either, since closing was self-induced.  Frustration must result from unanticipated circumstances.

f) Technological Advancements

Turner v. Degeto: Licensing agreement was in dispute due to advancement in technology.  Two different suits brought.  Court allowed for a modification of the contract terms.

Rule: If the court deems is necessary it can fill an unanticipated gap in the contract.






Alternatives are 

i. Interpret contract one way or other

ii. Employ gap-filler since contract does not cover this type of situation {e.g., more money}.  

3) Force Majeure Clause in Contract – 

a) Defined: An event or effect that can neither be anticipated nor controlled; the term includes both acts of nature {floods, hurricanes} and acts of people {riots, strikes, wars}.  Act of God.


Eastern v. Mcdonnel: D was to build 100 planes for P.  D defaulted due to Government pressures to give government projects priority.

Rule: Government pressure and good faith belief in it is enough to excuse late delivery in sale of goods contract under UCC § 2-615.  


UCC § 2-615: excuses delay or non-delivery when the agreed upon performance has been rendered commercially impracticable, by a supervening event not within the contemplation of the parties at the time of contracting.

b) “Seller not responsible for factors beyond its control not due to its own fault”

i) If the one party foresees the risk but fails to provide for it in a contract they are considered to assume the risk.

ii) Courts interpret clauses as impossibility defense.  So assumption of the risk and foreseeability apply.

iii) General lingo does not preempt UCC § 2-615.

iv) Specific examples {“including but not limited to government acts”} are foreseeable events that act as express condition discharging obligation under contract.  Seller argues that these are included to show he has less responsibility than § 2-615 provides for.  

c) Ejusdem Generis:  

i) Specific examples limit the meaning of the general lingo that follows it to causes similar to the specific examples.  

(1) Buyer argues § 2-615 does not apply since seller has assumed greater obligations than required.  

(2) Seller says rule of interpretation should not apply since general lingo includes “but not limited to” specifics.

(3) If applicable, issue is whether specific examples cover conduct or act.

4) Temporary and Partial Impracticability

a) General Rule:  

i) When the impracticability is temporary or partial, the promisor is obligated to perform to the extent practicable 

(1) Unless the burden of performance would be substantially increased {greater than 10x cost}. 

(a) However, the promisee may reject any delayed or partial performance if the tendered performance is less than substantial.

b) Temporary Impracticability Under the UCC {Ex.  Two week embargo}

i) UCC § 2-615{c}:  

(1) Requires the seller to timely notify buyer if he expects to be late due to impracticability.  

ii) UCC § 2-616:  

(1) Due to material delay, buyer has option to cancel any non-installment contract.  

(2) If installment contract, installment rules apply under Perfect Tender Rule.  

(a) If buyer fails to respond w/in reasonable time not exceeded 30 days, the contract lapses as to that delivery and parties are discharged.

c) Partial Impossibility Under the UCC
i) UCC § 2-615{b}:  

(1) Allows seller to partially allocate production among customers {even those not under contract.}  

(a) Must be fair and reasonable.  

ii) UCC § 2-615{c}: 

(1) Must timely notify buyer of shortfall and quota allocated

iii) UCC § 2-616:  

(1) The buyer has a reasonable time, not exceeding 30 days, to modify contract and accept the allocation OR cancel the contract.  

(a) If the buyer does not accept, the seller's duties are discharged. 

(b) If the contract is an installment contract, the buyer's rights to cancel are subject to the criteria under Perfect Tender Rule {substantial impairment}.

(c) Example:  Pulpwood seller where fire burns all trees except those on top of mountain.  Partial impossibility to burned trees unless seller at fault {delayed delivery}. 

(d) No discharge of remaining trees unless so unreasonable/impracticable to deliver – {>10x price}.  

5) Impracticability of Manner of Performance vs. Actual Performance.  

a) Delivery - Exception to Perfect Tender Rule

i) Common Law & UCC § 2-614{1} {applies to seller/buyer}:  

(1) If agreed manner of delivery impossible, seller must use a reasonable commercial alternative and buyer must accept.  

(2) E.g., type of carrier, docking facility, or manner of delivery.  No defense of impossibility allowed.  

ii) American Trading:  

(1) Where Suez Canal closed, D must use commercially reasonable substitute route even though it cost 1/3 more and even though parties contemplated Suez.  

(2) Event may have been foreseeable thus leading to assumption of risk and failure to mitigate.

(3) Applies even if contract requires Suez Canal unless it is tantamount to express condition precedent.  

(a) Issue is whether substitute is practicable.  

(b) If no substitute, there is failure of assumption and the contract is discharged under UCC § 2-615.

Northern v. Chugach: P was to fix a dam.  P was to transport over ice.  Weather and other problems made it impossible.  P concluded contract was terminated due to impossibility.

Rule: Where the performance of a contract would mean great difficulty and danger to the promisee the contract can be discharged for impossibility.


Court says material term and alternative method of barging costs 100% increase against overall costs of performance was impracticable.  Minority view.  Bender says impracticability requires 10x increase.  Court also says impossible since ice did not freeze.  Northern is repairer so they are excused for such existing impossibility {builders are not}.   

b) Payment

i) If the agreed manner of payment becomes unavailable, the seller's obligation to deliver is discharged 

ii) If a commercially reasonable substitute manner of payment is available, the buyer has the option to use the substitute, thereby reinstating the seller's duty to deliver.

c) Payment After Delivery

i) If the agreed manner of payment fails because of governmental regulations after the goods are delivered, the buyer may pay in the manner provided in the regulation. 

ii) Even if this is not a commercially reasonable equivalent, the buyer is discharged unless the regulation is 

(1) Discriminatory, 

(2) Oppressive or 

(3) Predatory.

B.
FRUSTRATION  - Buyer Defense

1) In General

a) Where the object of one of the parties is the basis upon which both parties contract, the duties of performance are constructively conditioned upon the attainment of the object. 

b) IT IS NOT IMPOSSIBILITY CASE since performance is practicable, but the performance of one party contracted for has become frustrated/ valueless {or nearly so}.

i) Performance is possible but purposeless.

ii) Defense is rarely allowed.  

2) Elements

a) An event that 

i) Frustrates the purpose of one of the parties 

ii) The non‑occurrence of this event must be the basis on which both parties entered into the contract;

b) Extrinsic evidence is admissible to show purpose of contract {basic assumptions}.  This is exception to Parol Evidence Rule since it does not introduce supplemental terms.  

i) The frustration must be total or nearly total {similar to impracticability};

ii) The party who asserts the defense must not, expressly or impliedly, have assumed the risk of this occurrence nor be guilty of contributory fault 

(1) Look to foreseeability.

Krell v. Henry: D rented P’s apartment for two days to watch the coronation of the king.  Coronation was postponed.  Contract purpose was frustrated.

Rule: Where the intent of the parties is to contract for a specific event and it does not happen due to no fault of either party the contracts purpose is frustrated and parol evidence will be admitted to establish the contracts true purpose.

Questions To Ask: If they are all answered YES both parties are discharged from further performance.

i. What was the foundation of the contract {taking into consideration all the circumstances}?

ii. Was performance of the contract prevented?

iii. Was the event that prevented the performance of the contract of such a character that it cannot be reasonably said to have been in the contemplation of the parties at the date of the contract?

Western v. Southern Utah: P leased land to D.  D was to build a permanent maintenance shed.  Plans were never approved.  D discharged the contract.

Rule: Where the purpose for the contract has been frustrated the contract is discharged.


Frustration differs from the defense of impossibility only in that performance of the promise, rather than being impossible or impracticable, is instead pointless.







3) Restitution After Discharge for Impracticability or Frustration
a) When a contract is discharged for impracticability or frustration, the executory duties are at an end. 
b) Compensation for part performance is available in the restitutionary action of quasi-contract.
VII. REMEDIES

A.
DAMAGES

1) Goals and Measurement of Damages

a) The basic goal of contract damages is to compensate the aggrieved party with enough money to attain the same economic position that would have been attained if the contract had been fully performed. 

i) Damages must be proved with reasonable certainty.

b) The aggrieved party is entitled to the

i) Expectancy:

(1) Benefit of the bargain, receiving gains prevented
(2) Awarding money damages to compensate the injured party for the loss of the benefits that would have been received had the contract been performed.  

(3) Places the victim, as nearly as possible, in the position the victim would have occupied had the contract been performed.

(4) § 1-106: Liberal administration.

(a) So that the aggrieved party may be put in as good position as if the other party had performed.

(5) Substantial performance 

(a) If the material purpose for the contract is fulfilled the contract is considered complete.

(i) The unfinished performance is not deducted.

1. The party that is aggrieved will have an action for damages for not fully performing.

ii) Reliance:

(1) Compensates the aggrieved party for expenses or losses incurred due to reasonable reliance on the contract.

(2) Used when expectation can not be or has not been proven.  

(3) This will put the innocent party in the position he would have been had there been no contract.  

(4) The victims not given any profit or benefit of the contract but is merely being made whole.

iii) Restitution:

(1) Not really a damages term.

(2) Unjust enrichment. 

(a) Return of the benefit the aggrieved party has bestowed upon the other party.

b) They are all subject to the limitations imposed by the doctrines of 

i) Foreseeability 

ii) Certainty

iii) Mitigation

2) Foreseeability – General and Consequential Damages

a) Application

i) Contract damages cannot be recovered unless they were foreseeable to the parties at the time of contracting. 

ii) "General Damages" {or direct damages}

(1) Those foreseeable to reasonable persons similarly situated 

(2) Calculated by the standardized rules discussed below. 

(3) Arise naturally from the contract

iii) "Special" or "consequential" damages 

(1) Require foreseeability

(2) Those that are foreseeable because, at the time of contracting, the party in breach knows that in the event of breach no substitute performance will be available.

(3) UCC does not allow for consequential damages for sellers.  § 1-106
(a) Seller would have to make a common law argument for 

(i) Foreseeability

(ii) Certainty

(iii) Failure to mitigate

(iv) Very hard to do.

AM/PM v. ARCO: D sold bad gas to P.  P suffered a drop in business because of it. Alleged that the mini-market business was damaged by gas as well.  D won but…

Rule: With the change in the nature of business “good will damages” are no longer considered too speculative to award.

Primary Lost Profit: Must be foreseeable at time of contacting. Could not be avoided by P.

Secondary Lost Profits: Sale of milk, cigarettes . . . reasonably foreseeable at contract, could not be avoided.

Loss of Good Will: Loses after the breach is corrected.

iv) Incidental Damages

(1) Sellers commercially reasonably expenses incurred in stopping delivery and caring for goods after buyer’s breach.

(2) Buyers expenses reasonably incurred in caring for goods after seller’s breach

(3) UCC § 2-710, § 2-715
(a) § 2-710: charges incurred in stopping delivery

(b) § 2-715: expenses reasonably incurred in inspection, receipt of goods properly rejected.

Hadley v. Baxendale: P’s crankshaft broke.  D was to deliver it to the manufacturer.  D’s delay caused P’s mill to be shut down for longer than it would have had delivery been timely.  P neglected to inform D that the mill would be inoperable for the repair time.

Rule: The breaching party is only responsible for the damages that were foreseeable at the time of contracting.





Hadley divides damages into two categories: 

i. General: those that arise naturally in the usual course of events from the breach of a contract 

ii. Special or Consequential: those that arise due to special facts and circumstances existing in the case {Special or Consequential}.

v) Example:


(1) Paul contracts with the Government to deliver military uniforms.  Damages are stipulated for late delivery.  Paul contracts to pay $15,000 to Dan for delivery by a certain date of materials needed to make the uniforms.  Shortages of material develop, the prices increase and Dan does not deliver.  Paul secures another source of supply and after some delay is able to purchase replacement materials for $20,000.  

(a) Paul: 

(i) As a direct result of the delay, Paul becomes liable for $12,000 for late delivery of the uniforms to the government. 

(ii) Paul has two elements of damage in an action against Dan.  

1. He paid $5,000 above the contract price and sustained a $12,000 loss due to Dan’s breach.  

a. The first item {$5,000} is general damages.  Paul will be able to collect the $5,000.  

b. The second item {the $12,000 loss} constitutes consequential damages.  

i. Paul’s recovery is dependent upon showing that Dan was aware of the special facts that caused his loss at the time the contract was made.  

ii. Paul will likely have to show that Dan knew of the stipulated damage aspect of Paul’s contract with the Government.

b) Sale of Goods

i) Seller's Non—Delivery

(1) Purchaser recovers difference between market price and contract price or 

(2) Between cover price {price reasonably paid even if in excess of the "market"} and contract price.  

(3) If the buyer covers 

(a) The buyer can recover the cost differential between the price he paid and the contract price.  {UCC § 2-712{1} and {2} and §2-715}. 

(4) If the buyer does not cover,

(a) The measure of damages is the difference between the market price at the time when the buyer learned of the breach and the contract price, together with incidental and consequential damages minus expenses saved.  UCC §2-713{1} and §2-715.  

(i) The market price is determined at the time the buyer learned of the seller’s breach.

ii) Seller's Breach of Warranty

(1) Purchaser can recover the difference between the value the goods would have had if they had been as warranted and their actual value. 

(a) Value is determined as of the time and place of acceptance.

(2) If the buyer has accepted defective goods 

(a) Buyer may recover the difference at the time and place of acceptance between the value of the goods that he accepted and the value that the goods would have had if the goods had conformed to the contract warranties.  UCC §2-714.

(i) Contract price is not used in this instance.

iii) Buyer's Breach

(1) For total breach by the buyer 

(a) As to goods that have not been accepted, the seller may recover the difference between the contract price and the market or resale price. 

(b) If the seller has an unlimited supply of the goods involved

(i) The seller may recover the profit {including reasonable overhead} that would have been made from full performance. UCC § 2-708{2}, because the seller has lost the profits on the sale.

(c) If the Seller resells in good faith, 

(i) The seller may recover the difference between the resale price and the contract price plus incidental expenses, less expenses that could be avoided.  {UCC §2-706 and §2-710}.

1. Most appropriate for sale of unique goods and goods not part of the seller’s stock in trade.

(d) If the seller does not resell

(i) The seller may recover the difference between contract price and the market price at the time and place of tender plus incidental expenses and less expenses that could be avoided.  UCC § 2-708{1} and § 2-710.

1. Most appropriate for the sale of commodities and other fungible goods for which there is an active market.

(2) Buyer's Liability for the Price/Seller’s Price Action

(a) If the buyer has accepted the goods, or if the goods are destroyed after risk of loss has passed to the buyer, the seller can recover the price. 

(i) A price action is also available if the goods are identified to the contract and the seller cannot reasonably resell the goods. UCC §2-709{1}{a} and {2}.

(ii) “Lost profits”

1. The dealer may recover the profits that he would have made had the buyer fully performed.  UCC §2-708{2}. 

a. This is applicable even if the Seller sells the goods to another buyer.  

2. Three Hurdles:

a. Foreseeability at the time of contract

b. Could not be avoided {avoidable consequences}

c. Certainty

i. Relates to causation and the amount of damages.

ii. Example: B and S have contract for 10,000.  Market value goes to 12,000.  If seller breaches, the buyer will recover the 2,000 because it flows naturally.

iii. Restatement § 351 {3}: court can limit damages to avoid disproportionate compensation if the cost of the service is small and the recovery would be large.

(b) Consequential and Incidental Damages in Sales Cases

(i) Consequential damages are available to a buyer if the foreseeability test is met. 

(ii) The UCC consequential damages test is different from the common law's test. 

1. If the seller has reason to know at the time of contracting or at the time of breach that the buyer will not be able to cover, the seller is liable for the ensuing damages. 

2. Sellers cannot claim consequential damages {UCC § 1-106}, 

a. But frequently can get incidental damages. 

b. Buyers can also claim incidental damages. 

c. These include 

i. Brokerage commissions 

ii. Storage charges 

iii. Advertising costs

iv. Auctioneer's fees, etc. 

v. Something made necessary by the other's breach.

(iii) If the buyer can establish special circumstances, he can recover further damages determined in any reasonable manner.  UCC §2-714.  

(iv) A buyer may also recover incidental and consequential damages as in UCC §2-715.  

(v) The UCC and Second Restatement reject the tacit agreement test {UCC §2-715{2}}, 

1. Tacit agreement test:  {out-moded}

a. Parties would need to tacitly agree that the plaintiff would assume the risk of non-performance

(vi) The UCC expressly preserves the common law requirement that damages arise from the facts that the breaching party had reason to know at the time the contract was made.

c) Employment Contracts

i) Employer's Breach

(1) An employee who has been discharged in breach of contract may recover the wages or salary that would have been payable during the contract term minus the income that the employee has earned, will earn, or could with reasonable diligence earn during the contract term. 

(a) In the case of a long-term contract, the "present worth" doctrine will be applied.

(b) Contract price minus market price is not used in this context.  

(i) The employee is entitled to the contract price.

(ii) This is reduced only if the employer meets the burden of proof that other employment was or could reasonably have been attained during the contract term.

(2) Example:

(a) Bill is wrongfully discharged from a one-year employment contract.  

(i) His damages are the wages he should have received for that year, minus costs such as transportation and parking that can now be avoided.  

(ii) Bill may also avoid damages by taking another job or eliminating his wage loss in that manner.  {See mitigation of damages for more.}

ii) Employee's Breach

(1) If an employee wrongfully quits {breach of contract}, the employer recovers the difference between the market value of the employee's service minus the contract price.

(a) The employer only recovers more than nominal damages if the employee was underpaid.

(i) In theory Consequential damages are available

1. Only a handful of courts have granted consequential damages against a breaching employee.

d) Construction Contracts

i) Contractor's Delay

(1) Damages for delay are measured by the rental value of the completed premises for the period of delay.

ii) Contractor's Failure to Complete

(1) Failure to complete is compensated by the additional cost of completion plus delay damages. 

(a) Rationale is that it makes the innocent party “whole” in the sense that the damage recovery will provide an amount sufficient to complete the work called for in the contract.

iii) Defect in Construction

(1) If the breach consists of a defect in construction, the damages are the cost of remedying the defect, 

(a) Unless this would constitute unreasonable economic waste.

Jacob & Young v. Kent: Contract to build house and use reading pipes.  Subcontractor used different but equal value pipes.  P refused to fix the error, because it would cost too much to rip up the walls.

Rule: The owner is entitled to the money that would allow him to complete the contract according to the original contract.  Unless the completion of the original contract would be grossly unfair and out of proportion to the good to be attained. 

When that is the case the remedy will be the difference in value {between in this case the pipes}.

(2) The difference in value rule will not be applied where the defect affects the usability and safety of the premises.  

(3) It will not be applicable where the defect is willful.

iv) Owner's Breach

(1) If no work has been done, the contractor recovers the anticipated profit

(a) The contract price minus the projected cost of performance. 

(2) If the work has been started 

(a) The contractor recovers the anticipated profit plus the cost of labor and supplies actually expended.

(3) If the contract is an unprofitable one, the contractor will likely sue in restitution {unjust enrichment}

(4) Example:

(a) Harry contracts to build a home for Owen for $175,000.  Before Harry has done any work, Owen breaches.  Harry’s damages are the dollar value of the performance he was entitled to receive {which is $175,000}, minus the savings he was reasonably able to effect by not having to render his own performance {Costs avoided}.  

(i) The latter figure is what it would have cost Harry to build the house.  

(ii) If that figure is $160,000, then Harry’s damages are $15,000 {profit} and that is what he will recover.  

(b) If Harry had partly performed and Owen paid a $20,00 down payment and then breached, Harry’s damages will be the value of performance he was to receive which is $155,000 {the $175,000 minus the $20,000 paid to date} less the dollar value of the savings he is able to make by not having to complete {Costs avoided}.  

(i) If that figure is $110,000, it will be subtracted from $155,000 and Harry’s damages are $45,000.

v) Consequential Damages in Construction Cases

(1) If foreseeability is shown, consequential damages are available against a breaching contractor. 

(2) If an owner's breach is a failure to pay or repudiation, consequential damages are never available to the contractor. {See "Failure to Pay" below}.  

(a) This remedy is only available to the owner if he has sufficient evidence to prove that the contractor knew of the possibility of consequential damages.

e) Contracts to Sell Realty

i) Vendee's Total Breach

(1) If a contract vendee totally breaches, the vendor may recover the difference between the contract price and the value of the realty.  

(a) Same as in a sale of goods case when the buyer breaches.

ii) Vendor's Total Breach: Two Competing Rules

(1) English Rule

(a) For total breach, the vendee may recover only the down payment plus reasonable expenses of a survey and examination of title 

(i) Unless the vendor was aware of the defects in title or refuses to convey.

(b) The vendee under this rule is not entitled to the expectancy interest.

(c) Exception: 

(i) If the vendor  

1. Refuses to convey or 

2. Knows of a title defect at the time of contracting 

3. The Vendee gets the difference between the contract price and the market value.

(2) American Rule

(a) Followed in a bare majority of jurisdictions,

(i) No matter what the reason for the breach, the vendor is liable for the difference between market value and contract price. 

(ii) This is the same as the primary rule of damages applicable where a seller of goods totally breaches.  

iii) Consequential Damages

(1) Consequential damages against a vendor in default is a strong possibility under both the American rule and the exceptions to the English rule. 

(2) This is only applicable when the vendor knew that the vendee was going to use the property for a specific intended use.  

(3) Example:  If the vendee told the vendor that he was going to rent it for $150 for the next month and the vendor breached, then the vendor is liable for the subsequent $150 rental fee.

iv) Vendor's Delay

(1) If the breach consists of a delay in conveying, the vendee may recover for the rental value of the premises during the period of delay.

v) Failure to Pay

(1) If the breach consists of the failure to pay a debt, consequential damages are not available.

(a) The aggrieved party is entitled only to recover the debt plus interest.  

(b) The debt must be a specific sum called for in a contract and not a “reasonable” amount.

3) Certainty

a) In General

i) The fact of loss and its amount must be proved with reasonable certainty. 

ii) The standard of certainty requires a higher quality of proof on the issue of damages than on other issues in a lawsuit. 

iii) It is rarely applied with stringency except as to lost profits, particularly lost profits as consequential damages.

iv) Example:

(1) Sara and John contract to operate a restaurant.  John is the chef and Sara the manager, and they agree to the partnership for three years.  Before opening, John gets a better offer and breaches.  

(a) Sara may not recover any expectation damages or reliance damages because the fact that such damages are not certain.  The new restaurant could lose money.  

(i) It would take strong evidence to prove that the restaurant would have profited.

(b) If the restaurant was open for a year and the restaurant was profitable, a different situation arises.  

(i) Sara will be able to prove damages with certainty.  

1. Once the fact of lost profits is proven, she can recover future profits even though the precise amount is only estimated.

b) Alternatives Where Expectancy Is Uncertain

i) Protection of Reliance Interest

(1) Where the aggrieved party cannot establish the lost expectancy interest with sufficient certainty, recovery is allowed for the expenses of preparation for and of part performance, as well as other foreseeable expenses incurred in reliance upon the contract. 

(2) Exception: 

(a)  If the defendant can show that the contract was a losing proposition for the plaintiff, an appropriate deduction will be made for the loss that was not incurred.

Gruber v. S-M News: P was to manufacture Christmas Cards for exclusive distribution by D.  D did not use reasonable diligence to sell the cards sending to only 4 out of 700 wholesalers.  

Rule: For breach P should be entitled to damages measured by the difference between what they actually obtained for their product and what they would have obtained had D exercised its promised reasonable diligence.

Restatement: suggests that if full performance by D would have resulted in a loss to P, this must be deducted from P’s expenditures.

ii) Rental Value of Profit‑making Property

(1) If the breach disables the aggrieved party from utilizing profit‑making property, recovery of the rental value of the property is permitted.

iii) Value of an Opportunity

(1) If a duty is conditioned upon a fortuitous event, and because of the breach it is uncertain whether the event would have occurred, the aggrieved party may recover the value of the chance that the event would have occurred.  

(a) This rule only applies to contests and insurance policies.

4) Mitigation

a) In General

i) Damages that could have been avoided by reasonable efforts cannot be recovered. 

ii) The aggrieved party can recover reasonable costs incurred in an effort to minimize damages.

(1) This is true even if the attempt fails.

iii) The aggrieved party must only take reasonable steps to avoid damages.  

(1) The aggrieved party cannot recover consequential damages if comparable goods {cover} could have been bought at the time of breach.  

NCI v. Commodore Machines: P manufactured machines by specific order.  D placed an order and accepted only 10%.  P was able to sell the rest to a regular customer.  Lost volume seller.

Rule: Mitigation. The party that is aggrieved has an obligation to mitigate the damages by seeking to sell elsewhere.


UCC § 2-706: Damages caused by a buyer’s breach or repudiation of a sales contract are usually measured by the difference between the resale price of the goods and the contract price.

(2) An employee who has been wrongfully fired should take a comparable job if one is available.  

(a) The claim for damages for lost wages will be reduced by whatever the employee could reasonable have earned in another job or did in fact earn at another job.  

(i) The aggrieved party will not be forced to enter into another contract that is “demeaning” or beneath their current level of employment status.  

1. Shirley MacLaine case.

b) Exception

i) One is not required to enter into another contract with the breaching party even if the offered contract would have minimized damages.

c) Non–Exclusive Contracts

i) The principle of mitigation is not necessarily applicable in cases where the relationship between the parties is not exclusive. 

(1) If the aggrieved party is free to enter into other similar contracts, entry into such a contract after breach does not reduce the damages that may be recovered.

(2) Example: {Lost volume seller/renter}

(a) Hertz enters into a contract with Joe for a one-year rental.  Joe breaches and Hertz rents the car to Kevin.  If Hertz can show that it had enough cars to rent to BOTH Joe and Kevin, the damages will not be reduced.

5) Present Worth Doctrine

a) Where damages include payments that were required to be made in the future, the value of the payments must be discounted to their present worth. 

6) Liquidated Damages

a) Penalties Distinguished

i) Liquidated damage clauses are valid. 

(1) A clause will be deemed a valid liquidated damages clause if it is a reasonable and good faith effort to pre-estimate the harm that would flow from a breach. 

(2) Such clauses are designed to avoid or simplify litigation by liquidating the aggrieved party's damages in advance. 

(3) UCC §2-718{1} determines whether the liquidated damage figure is reasonable to the actual harm done. 

(a) The amount provided for may be lower than the actual damage done, but this will not be struck down as a penalty, 

(i) It may be struck down on grounds of unconscionability

(4) Valid clauses generally target the specific type of breach that will trigger liability.

ii) Penalty clauses are void.

(1) Penalty clauses are designed to deter breaches by the prospect of punishment. 

iii) To distinguish a liquidated damage clause from a penalty clause look at its purpose.

iv) Courts are more likely to uphold a liquidated damage clause if the injury caused by the breach is difficult or impossible to estimate accurately.

b) Formulas Are Acceptable

i) Valid liquidated damage clauses are often expressed in formulas rather than in exact dollar amounts. 

(1) Such an expression does not affect the validity of the clause.

c) Shotgun Clauses Are Dangerous

i) A clause providing that "$50,000 will be paid for breach of this contract" will be deemed a penalty because it does not proportion the damages to any particular kind of breach.

ii) If it is possible to interpret the clause as targeted solely at a total breach {or another specific kind of breach} it is not a shotgun clause and is not invalid under the applicable shotgun rule.

d) Can't Have It Both Ways

i) The courts will strike down a clause that attempts to fix damages in the event of breach while giving the aggrieved party the right to obtain judgment for additional actual damages that may be established. 

(1) Such clauses do not involve a reasonable attempt definitively to pre‑estimate the loss.

e) Specific Performance Not Excluded

i) A valid liquidated damages clause does not give a party an option to pay liquidated damages or perform. 

(1) Therefore, the presence of such a clause does not preclude a decree for specific performance. 

(2) The aggrieved party, however, cannot normally have both remedies

(a) If specific performance is decreed, such actual damages as may have been sustained between the time of the breach and the time of the decree are also recoverable.  

(b) Specific Performance is a decree and not the same as a damage provision.  

(i) Damages still need to be collected by the victim

(ii) Specific Performance decree is mandatory.

f) Additional Agreed Damages–Attorney's Fees

i) The award of damages does not ordinarily include attorney's fees

(1) A clause providing for reasonable attorney's fees will be enforced.

g) 3 Factors that distinguish Liquidated Clauses from Penalties:

i) Parties must intend to provide for damages rather than assessing penalties.

ii) The injury caused by the breach must be uncertain or difficult to quantify.

iii) The sum of the liquidated damages must be a reasonable estimate of the probable loss.

7) Limitations on Damages

a) The UCC and the common law permit the parties to limit damages, 

i) As by limiting the buyer's remedies to return of the goods and repayment of the price or to repair and replacement of non‑conforming goods or parts. UCC § 2-719{1}{a}. 

ii) UCC further provides:

(1) "Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable. Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable but limitation of damages where the loss is commercial is not." UCC § 2-719{3}.  

iii) These clauses do not raise any problem of being a penalty.

b) General approach of the UCC {which is similar to the common law} is to uphold agreement upon limitation of liability.

i) The primary restriction on contractual freedom is conscionability.

(1) Normally, limitations on commercial losses are upheld.

c) Failure of Essential Purpose

i) "Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in this act." UCC § 2-719{2}. 

(1) This rule is statutory and does not exist at common law. 

(a) It is far less broad than an initial reading might convey. 

(b) The issue is not the conscionability of a limitation clause. Rather, the issue is the purpose of the limitation clause.

8) Punitive Damages

a) Majority view,

i) Punitive damages are not available in a contract action unless the breach involves an independent tort. 

ii) It is possible to recover punitive damages when a breach is coupled with

(1) Gross negligence 

(2) Malice

(3) Fraud or 

(4) Oppression 

9) Mental Distress

a) The law does not compensate for mental distress caused by a contractual breach in most contractual contexts. 

b) In a few non‑commercial cases; 

i) Exception:

(1) Breach of contract for funeral arrangements.  

(2) Mental Distress damages were allowed in Sullivan v. O’Connor.

Sullivan v. O’Connor: P, an entertainer, got a nose job that D botched.  P went through three operations to restore the nose.  She was granted mental distress in this case.

Rule: The suffering felt that goes beyond what the contract called for should be compensable on the same ground of worsening a patients condition due to breach.





Mental distress is not normally allowed in contract actions.

10) Nominal Damages

a) Every breach of contract creates a cause of action. 

i) If the aggrieved party suffers no economic harm or cannot prove such harm with sufficient certainty, nominal damages are recoverable.

(1) 6 cents

(2) 1 dollar

11) Efficient Breach Theory

a) This theory holds that if a party breaches, and is still better off paying damages to compensate the victim of a breach, the breaching party should breach and will not be held blameworthy.  


Patton v. Mid-Continent Systems Inc: D granted P exclusive territory to operate truck stops. D breached by granting a franchise to another company in the same territory. 

Rule: Where a breach increases D’s profits more than it harms P the breach should be encouraged.


The breach is permitted so long as the breaching party compensates the aggrieved party for its losses.

b) This theory fails to account for 

i) Litigation costs; 

ii) Real damages that can’t be proved because of foreseeability and certainty; 

iii) Is generally only applicable in the 7th circuit.

B.
RESTITUTION/Unjust Enrichment

1) Goal of Restitution
a) Generally it is the recovery of the benefit conferred upon the other party.

b) The basic goal of actions at law or in equity for restitution is to place the aggrieved party in the same economic position that existed prior to entering into the contract. 

i) This is accomplished by requiring restoration to the plaintiff the benefit the defendant has received from the plaintiff. 

ii) Such restoration will not fully recapture the status quo ante if the plaintiff has incurred expenses in reliance upon the contract that has not benefited the defendant. 

(1) A modern, but unorthodox, trend permits recovery of such expenditures in a restitution action.  

c) To establish a right to restitution, 

i) Plaintiff must prove that the defendant was unjustly enriched 

ii) And that this unjust enrichment was created at the plaintiff’s expense or by violating the plaintiff’s rights.  

d) Two typical cases:

i) The parties had a valid enforceable contract

(1) The wrongdoer committed a material breach of that contract; 

(2) And the innocent party elected to rescind the contract and sue for restitution.

ii) The parties never had an enforceable contract 

(1) Plaintiff rendered performance which the defendant accepted 

(2) Defendant would be unjustly enriched if permitted to retain these benefits.

2) When Is Restitution Available?

a) Restitution is available in seven principal kinds of contractual situations.

i) Total Breach:  

(1) Restitution is available as a remedy for total breach

(a) Where the breach is material and the aggrieved party has canceled. 

(b) Notice of cancellation must be given if the other party has not ceased performance or repudiated, or if the aggrieved party fails to offer return of returnable property in accordance with the rules stated in 3 below.  

(2) Restitution is not available for partial breach.

b) The contract is avoided for incapacity, duress, misrepresentation, and the like.

i) If Defendant copies and sells Plaintiff’s trademark and if plaintiff cannot prove with reasonable certainty the profits made from the trademark, he can sue in restitution.  

ii) Plaintiff can prove how the Defendant has been unjustly enriched.

c) The agreement is not a contract because of indefiniteness, lack of an agent's authority, or the like.

i) Plaintiff will be able to recover reasonable value of his services.

d) The agreement is unenforceable because of the Statute of Frauds or illegality.

i) Plaintiff will be able to recover reasonable value of his services.

e) The agreement is discharged because of Impracticability or Frustration.

i) Plaintiff will be able to recover reasonable value of his services.

f) Benefits conferred by mistake

i) If Plaintiff mistakenly deposit’s money into Defendants account, Defendant will be forced to return the money deposited to Plaintiff.  

g) Part Performance

i) If the Plaintiff materially breaches the contract, he may be entitled to recover the amount by which the Defendant has been unjustly enriched.  However, the plaintiff’s suit must be brought in quasi-contract.  

3) Party Looking to Avoid Must Offer to Return Property

a) Party seeking restitution must first offer to return any property received pursuant to the contract. 

b) The offer may be conditioned on the other party's restitution of what that party has received. 

c) Exceptions:

i) Equitable Action

(1) Specific restitution may be decreed in an equitable action despite the plaintiff's failure to offer to make restitution. 

(2) The decree in equity can be conditioned upon the plaintiff's restoration.

(3) There must be grounds for equitable intervention before specific restitution will be granted.

ii) Worthlessness

(1) If the property received was worthless or became worthless because of its defects, failure to offer its return will not defeat the plaintiff's action.

iii) Consumption or Loss of Possession

(1) If services have been received, they cannot be returned. 

(a) If part of goods received have been consumed or disposed of, return is not possible. 

(i) Consequently, the requirement of an offer to return is dispensed with. 

(ii) Instead, the value of the services/goods will be offset from plaintiff's recovery.

iv) Divisibility

(1) If the contract is divisible into several agreed exchanges and the grievance does not relate to all of them, 

(a) Plaintiff need not offer to return those things received pursuant to a divisible portion about which plaintiff has no grievance.

(2) If the contract is divisible/severable, P may only obtain restitution as to the portions of the contract that he has performed.  

(a) The portions of the contract un-performed will remain un-paid for.

4) Defendant's Refusal to Accept an Offered Return

a) If a defendant improperly refuses an offer of return, plaintiff may assert a lien on the goods and may sell them. 

b) The price will be debited against the restitution claim.

5) Measure of Recovery

a) "Unjust enrichment," the principal philosophical underpinning of the restitution remedy does not provide the measure of recovery. 

i) The plaintiff receives the reasonable value of services rendered, goods delivered, or property conveyed less the reasonable value of any counter‑performance received, irrespective of any enrichment and irrespective of the contract rate.

b) If the dollar amount of the services rendered is not stated a reasonable value will be given.  

i) However, when the parties agree that the services will be valued at a specific amount, there are three views as to how that amount will affect the amount of restitutionary recovery:

Oliver v. Campbell: P handled a divorce for the estate of D.  P contracted for the entire case at 750.00.  When the decision was almost made D fired P.  P sued.

Rule: Where the contract is for a set price and a fixed term the action for recovery must be on the contract price.


Restitution is not available where the party has completed or nearly completed performance.




c) The three views:

i) Contract price is not conclusive.  

(1) Plaintiff can recover reasonable value for his services.

ii) Contract price is a ceiling on recovery.  

(1) If reasonable value is greater than the contract price, the Plaintiff will only be able to recover the contract price.

iii) Plaintiff can only receive a pro-rata portion of the contract. 

(1)  If he has performed ½ of the work, he can recover ½ of the contract price.

iv) 1 and 2 are the Majority {equal split} and 3 is the Minority.

6) No Restitution After Complete Performance

a) If a debt has been created by the Plaintiff’s full performance, a recovery in restitution is not allowed.  

i) The plaintiff is restricted to an action for recovery of the contract price.

7) Election of Remedies

a) In the absence of statute, a plaintiff cannot recover both restitution and damages. 

i) Under the UCC, recovery may be had under both headings.

b) Example:

i) A seller tenders a defective machine for which the purchaser has paid.  The purchaser may reject it, or revoke acceptance of it.  The purchaser may then recover the purchase price {if paid} and, under the UCC, recover damages as well.  

(1) Damages are usually measured by the increase cost of replacing the machine with a substitute.

8) Specific Restitution
a) In General

i) The typical restitution action at law for the reasonable value of one's performance is a "quasi‑contractual" action. 

ii) In equity, through various devices, such as a decree canceling a deed, or the imposition of a constructive trust, specific restitution of property transferred or wrongfully acquired may be compelled. 

iii) Specific restitution will be ordered where the legal remedy is inadequate.  

(1) Generally when the damages are speculative.

C.
 EQUITABLE ENFORCEMENT

1) Inadequacy of the Legal Remedy

a) The remedy at law is deemed inadequate where property is transferred in exchange for the promise of something other than a sum certain and the exchange will not be forthcoming, 

b) And also where the contract breacher has acquired money or property in violation of a relationship of trust and confidence.

2) Uniqueness

a) Equity will order Specific Performance to a contract purchaser if the subject is unique.

i) The legal remedy is inadequate because the purchaser cannot replace the subject matter on the market.

ii) Examples:

(1) Real Property is always considered to be unique.

(2) Heirlooms

(3) Works of art

(4) One-of-a-kind objects

(5) Personal services

(6) Extended contract in time of shortage

(7) Patents

(8) Copyrights

(9) Closely held stock

3) Defenses to Specific Performance

a) Validity of the Contract and Value

i) Equity will not enforce a contract that is invalid.

(1) It requires the contract to be for value.

(a) Value: 

(i) Any consideration in fact bargained for or the existence of the antecedent debt.

4) Equitable Discretion

a) Specific Performance is never a matter of pure entitlement.

i) Court has wide latitude in determining whether or not to grant it.

ii) Reasons courts would not grant specific performance:

(1) Difficulty of supervision

(a) Court does not want to be the babysitter

(2) Personal service contracts

(a) Courts are wary of Involuntary servitude


(3) Undue Risk

(a) If the risk of not getting return performance is great

(4) Unconscionability

(a) Inadequacy of consideration coupled with any abuse can bar specific performance

(5) Unclean Hands:

(a) Denied if plaintiff is guilty of inequitable conduct with respect to the transaction.

(i) Generally related to illegality but conduct short of illegality can give rise to the doctrine.

(6) Laches:

(a) Can be denied where the failure of plaintiff to commence a law suit causes defendant to change position 

(b) Where plaintiff has remained silent until subject matter has risen in value.

(7) Balancing Hardships

(a) Hardship to defendant or public will bar specific performance

VIII.
THIRD PARTY BENEFICIARIES

1) Concepts and Categories

a) Privity:

i) A person is not in privity unless a contracting party has made a promise to that party specifically.

b) Terms and roles:

i) Promisee:

(1) The party to whom the promise is made

ii) Promisor:

(1) The party that is obliged to perform

(2) The party whose promise is being enforced is always the promisor.

iii) Third Party beneficiary

(1) The person to whom the promisor’s performance runs.

(2) The party that benefits from the performance of the performance.

(3) The alleged Third Party beneficiary is always the Plaintiff.

c) English Rule:

i) Plaintiff/third party beneficiary had to supply the consideration for performance to run to him 

d) American Rule:

i) Plaintiff does not have to supply the consideration.

(1) There must be consideration but the other party can supply it.

(2) The only stumbling block in US view is privity of contract between Third Party Beneficiary and the promisor.

e) Intended Beneficiary:

i) A person to whom the benefit of the promisor’s performance is directed.  

ii) The performance is so directed by the promisee.

f) Who is the intended Beneficiary?

i) Tests to show:

(1) To whom is the performance to run?

(a) If it runs directly to the third person, this person is the intended beneficiary.

(2) Whether the promisor reasonably understood that the promisee intended to benefit the third person?

(a) Whether the third person was the intended beneficiary of promisor’s performance?

(3) Party’s Intentions:

(a) Is one factor to determine if a beneficiary is intended or not.

(4) Courts also employ policy considerations.

g) Who is the Promisor?

i) In a bilateral contract there are at least two promisors.  

ii) Under the previous tests heading the promisor is the party that is to render the performance that most directly inures to the beneficiary.

iii) Normally the promisee bargains for the performance to run to/benefit the third party.

Lawrence v. Fox: D asked Holly to loan him the 300 that Holly owed P.  In consideration for the loan D promised to pay it back to P.  D failed to pay P. 

Rule: A promise made to one party for the benefit of another is an actionable cause by the party to whom the benefit is to run.



h) Incidental Beneficiary:

i) A party who receives benefits from a promisor’s performance, but who is not the intended beneficiary.

(1) The incidental beneficiary has no rights under the contract.

(2) There is no privity

(3) There is no intent to benefit.




i) Creditor Beneficiary:

i) If a promisee gets the promisor to promise to perform for the benefit of a third party because the promisee is a debtor to the third party, the third party is a Creditor Beneficiary.

(1) Motive should not be confused with intent.

(a) The motive in the above example is not benevolence. 

(i) Holly wanted to get out of debt to Lawrence that is why instead of having Fox pay the 300 back to Holly {the lender} he directed the payment to Lawrence the creditor.

j) Donee Beneficiary:

i) If the promisee’s purpose in extracting the promise is to confer a gift on the third party, this person is a donee beneficiary.

(1) Distinction between Donee Beneficiary and Creditor Beneficiary is not usually important as to intent to benefit.  But may be important on other issues,

(a) Vesting.

Dutton v. Poole: Daughter sued brother because he promised and failed to pay 1000 that he promised the father he would give to the daughter in exchange for the father not selling the family woods.

Rule: A third party beneficiary that comes from a gifting state of mind is a valid third party beneficiary.



k) Promises of Indemnity

i) The promise of an indemnitor against liability or an indemnitor against loss does not ordinarily give rise to a third party beneficiary situation.

(1) The intent is deemed to run to the promisee.  

(2) Exception is public contracts.

l) The Municipality Cases/ Public Contracts:

i) Common Law:

(1) There is no duty in a government to supply individual with water, police . . . only a duty to repair streets.

(2) Mostly statutes have overturned this.

ii) Language

(1) Contracts can say that there are no third party beneficiaries.

(2) Contracts can specifically state that there are third party beneficiaries.

(3) If the performance does run to the individual and there is a crushing burden the courts will likely stop P from suing for public policy reasons.

iii) Municipal contracts that create enforceable rights in a  third party are of three types:

(1) Where the contractor agrees to perform a duty that the municipality owes to the individual members of the public 

(a) The breach of which would create a tort liability against the municipality.

(2) Where the contractor promises the governmental body to compensate members of the public for injuries done them despite the absence of a governmental duty.

(3) Where the governmental body enters into a contract to gain advantages for individual members of the public. 

Moch v. Rensselaer Water Co: D contracted with the city to provide water to and service the hydrants.  P’s warehouse caught fire and burned down.  P sued because D did not supply enough water pressure to the hydrants to stop the fire.

Rule: For a third party to sue on the contract, the contract must be made for the benefit of that third party.



(a) Crushing Burden:

(i) Something that is oppressive.  

1. Had the court ruled that the Water Co.’s performance was intended to benefit Moch directly the burden on Water Co. would have been something not bargained for, it would have made them an insurer of property owners.

m) The Surety Bond Cases:

i) Laborers, suppliers and Subcontractors are not Third Party Beneficiaries of a performance bond because the purpose of the bond is to insure payment of damages to an owner in the event the contractor does not perform.

(1) They are generally held to be Third Party Beneficiaries of a payment bond.

(a) Motive is generally to protect against a mechanics lien, the intent is also to benefit the laborers, suppliers and Subcontractors by seeing to it they are paid.

n) Mortgages:

i) Mortgagor 

(1) The owner of the house.

ii) Mortgagee 

(1) The lender of the money on the house.

Vrooman v. Turner: Action to foreclose.  The original owner conveyed to another and by a string of conveyances the property ended up in D’s possession.  D assumed the mortgage.

Rule: For there to be Third Party Beneficiary, there must be an intent to benefit the third party.  There must also be a debt/obligation owing to the third party





iii) No one who assumes after the chain of assumption as has been broken owes a duty to the bank.

iv) First & Second Restatement :

(1) Reject Vrooman  

(a) First Restatement 

(i) Finds bank to be creditor beneficiary even where there is a break in the assumption chain.

(ii) Does not address intent to benefit.

(b) Second Restatement:

(i) Focuses on the intent to benefit

1. Test:

a. To who does the promisors performance run?

b. If it runs directly to the third party, theory is that there is intent to benefit that party.

(ii) Eliminates creditor donee terminology.

1. Creditor Types:


a. Must be an actual obligation from promisee to alleged Third Party Beneficiary.

2. Donee Types:

a. Promisee must intend to give the benefit of the promised performance.

2)  Promisor’s Defenses

a) Defenses from the Third Party Beneficiary Contract

i) In the absence of an agreement to the contrary, the promisor can assert against the beneficiary any defense the promisor has against the promisee.

ii) If the promisee cannot enforce the promise against the promisor, neither can the Third Party Beneficiary.

iii) Example:

(1) If {in Dutton v. Poole} the father had made the agreement with the brother and then cut the wood down anyway, the daughter would not have been able to sue the brother for the 1000.  The brother would have the defense of non-performance of the father.  

HYPO:

Dutton v. Poole: Father agrees with brother to exchange 1000 for promise not to cut woods.  Father cuts woods anyway.  Daughter tries to sue Brother for failure to pay the 1000.  Daughter loses

Rule: The Promisor may assert any defense against the Third Party Beneficiary that he would be able to assert against the promisee.



iv) Exceptions:

(1) Where the parties agree that the beneficiary will have enforceable rights despite any defense that the promisor might be able to assert against the promisee.

(a) Fire insurance policies purchased by homeowners often cover the interests of both the homeowner and the mortgagee. Provides that the mortgagee {as Third Party Beneficiary of the policy} may recover despite the failure of the owner to pay the premium.

(2) Where the rights of the beneficiary have vested, the rights may not be varied by subsequent agreement between the promisor and the promisee.

b) Right of Promisor Against Third Party Beneficiary.

i) Rouse Rule: Promisor promises to pay irrespective of the liability of the promisee to the beneficiary.

Rouse v. US: P’s assignor sold an oil burner to B on credit.  When B sold the house D, the purchaser agreed to assume the payments still due on the burner.  D failed to pay and sought to interpose as a defense that P’s assignor had breached a warranty made to B.

Rule: The Third Party Beneficiary’s rights rise no higher than those of the promisee.

1. Promisor promises to pay whatever the promisee owes.  Under this rule the defense works.

2. Promisor promises to pay irrespective of the liability of the promisee to the beneficiary. {Better rule} 

c) When Rights Vest

i) Omnipotence of  Contract

(1) The parties may provide as they wish with respect to vesting.

(a) The contract may provide that the third parties rights vest immediately or are always divestable.

ii) Creditor Beneficiaries:

(1) The rights vest, at the latest, when the beneficiary brings an action to enforce the contract or otherwise materially changes position in reliance on the contract.

(2) Modern Trend

(a) The rights vest as soon as the beneficiary learns of the promise and assents to it.

(3) 1st Restatement: 

(a) Vest upon reliance or assent.  {Assent = intangible reliance}

(4) 2nd Restatement: {gets rid of the split between donee and creditor}

(a)  Rights vest 
(i) As provided in the contract or
(ii) When beneficiary materially changes position in reliance on the promise or

(iii) When beneficiary brings suit on the promise or

(iv) Manifests assent to it at promisor’s or promisee’s request.

iii) Donee Beneficiaries:

(1) 1st Restatement:

(a) The rights of the donee beneficiary vest immediately upon making the contract.

(2) 2nd Restatement:

(a)  Rights vest 
(i) As provided in the contract or
(ii) When beneficiary materially changes position in reliance on the promise or

(iii) When beneficiary brings suit on the promise or

(iv) Manifests assent to it at promisor’s or promisee’s request.

(b) Perspective:

(3) Vesting has a very limited role.  

(a) It serves to insulate the beneficiary from a curtailment of rights by mutual agreement of the promisor and the promisee.

(b) It does not insulate the beneficiary from defenses such as failure of a constructive condition.

iv) It is possible for the parties to provide 

(1) That the Third Party Beneficiary has an irrevocable right and the contract cannot be modified without the consent of that party.

(2) That the Third Party Beneficiary will never vest.  

(a) Insurance contracts

v) Infants:

(1) 1st Restatement:

(a) Assent of a minor is presumed so the minor will vest immediately.

(2) 2nd Restatement:

(a) Does not like the above but says that the parties meant to convey an irrevocable right.

d) Counterclaims:

i) The promisor can raise against the beneficiary a counterclaim that the promisor has against the promisee only if is in the nature of a recoupment, that is if it arises out of the same transaction upon which the promisor is being sued.

(1) The recoupment may only be used as a subtraction from the beneficiary’s claim and not for affirmative relief.

e) Promisee’s Defenses Against the Beneficiary

i) Can the promisor assert the promisee’s defenses against the Third Party Beneficiary?

(1) Matter of interpretation. 

3) Cumulative Rights of the Beneficiary

a) Creditor Beneficiary

i) Has rights against both the promisor and the promisee and can obtain judgment against both 

(1) The beneficiary can only get one satisfaction.

ii) Novation Contrasted:

(1) If a creditor beneficiary releases the promisee in exchange for the promisor’s assumption of the obligation, the substituted contract is called a novation.  

(a) No novation occurs in a normal Third Party Beneficiary contract

(i) Because the beneficiary does not impliedly release the debtor when the beneficiary assents to, or tries to enforce, the promisor’s assumption.

(b) The beneficiary may obtain judgment from the promisee on the original debt and from the promisor on the third party contract.

(i) The beneficiary is entitled to judgment against both parties but can receive only one satisfaction.

b) Donee Beneficiary

i) In a donee beneficiary there is no right to sue

(1) Exception:

(a) There is a new agreement between the promisee and the promisor

(b) It is ineffective to eliminate the Third Party Beneficiary’s rights {they have vested}

(c) Promisee has obtained some consideration from the promisor as a result of ineffective modification.

(i) The donee’s remedial rights are limited to the value of the consideration.  

(2) Requirements:

(a) For donee beneficiary to sue the promisor a & b need to be present

(b) For donee beneficiary to sue promisee a, b & c need to be present.

HYPO:

Dutton v. Poole: F promises not to cut down timber in exchange for B’s promise to pay D 1000.  D is not a creditor of F.  D’s rights subsequently vest.  F and B agree that for 200 B will be discharged of his obligation.  

Rule: D would normally not be able to recover from F, because D was a donee beneficiary, but because F received consideration, F can recover that amount.



4) Rights of the Promisee Against the Promisor

a) If there is a release from the Third Party Beneficiary to the promisor 

i) The duty from promisee to the Third Party Beneficiary is discharged.

ii) The duty from the promisor to the promisee is also discharged.

b) If the promisee were to sue the promisor for breach

i) There would only be nominal damages 

(1) The benefit is in Third Party Beneficiary, not in the promisee.

c) In addition to the promisor’s liability to the beneficiary, the promisor is under an obligation to the promisee for performance of the contract.

i) The promisor’s contract is with the promisee.

ii) Creditor Beneficiary Contract

(1) Breach by the promisor can cause substantial harm to the promisee.

(2) Damages are recoverable.

iii) Donee Beneficiary Contract

(1) The promisee usually suffers no damages by a promisor’s breach, and restitution may not be a satisfactory remedy.

(2) In such cases the legal remedy may be inadequate and thus Specific Performance will be entertained.

Seaver v. Ransom: P was to be the beneficiary of the will of her deceased Aunt.  The Uncle was to will her $6,000 in consideration for the wife leaving the house to him. When the Uncle died there was nothing in his will for P.  

Rule: Where the contract is made specifically for the benefit of the third party they may sue for Specific Performance.



IX.
ASSIGNMENT 

1) Assignment of Rights

a) An assignment is a manifestation of intent by the owner of a right to execute a present transfer of the right to another party.

i) Terms

(1) Obligor:

(a) The party who has undertaken the obligation/duty to perform.

(2) Assignor:

(a) The party who originally has the rights under the contract but transfers them to the assignee.

(3) Assignee:

(a) The party that is given the rights under the agreement between the Obligor and the Assignor.

(b) Has the right to receive the performance.

ii) Language of assignment: {words of transfer} 

(1) I sell…

(2) I assign…

(3) I grant…

(4) I transfer, give, convey . . . .

iii) Not words of assignment {at most it is a promise to assign}

(1) I promise…

(2) I will…

(3) I acknowledge…

(4) I owe…

b) The manifestation of the intent must be addressed to the assignee or someone on the assignee’s behalf.

i) Perspective:

(1) It is an executed transaction

(a) Words of promise do not create an assignment.

(b) An order communicated to the debtor alone is not an assignment.

(c) Example: L agrees to paint ML for 20,000 payable in 3 months.  L assigns the rights to that 20,000 for 15,000 from A now.  A has the right to collect 20,000 from ML.  
(i) L is assignor, ML is obligor, A is assignee

(ii) This is a present right even though there is no painting yet.

1. It is based on an existing contract.




2) UCC Coverage:

a) Simplest form an assignment is an outright transfer.

i) It is frequently made as a security device.  

(1) The right is transferred for security only.

3) Deviants from the Norm

a) Three types of assignments that deviate and create problems that do not exist in the case of ordinary assignment.

i) Gratuitous Assignment:

(1) Gratuitous assignee has a revocable right.

(a) Can be terminated by events unless it has been completed.

(2) The fact that the assignor makes a gift of the right against the obligor is not a defense available to the obligor.  

(3) Assignment, as an executed transaction, requires no consideration.

(a) But between assignor and assignee the gift must be complete.

(b) If not, the assignee’s rights can be terminated by 

(i) Death of the assignor

(ii) Subsequent assignment of the same right

(iii) Notice of revocation communicated by the obligor to the assignee.

(c) The right cannot be physically delivered thus the gift can be completed by substitute delivery method, such as:

(i) To complete by the assignee
1. Receipt of payment by the assignee

2. Delivery of the assignment in writing

3. Delivery to the assignee of a symbolic writing that incorporates the debt

4. Promissory estoppel.

(ii) Notice by gratuitous assignee is not completion

(iii) To complete by assignor

1. Second Restatement:

a. Assignor can hand the contract over to the assignee.  

2. New York Statute
a. Assignment is in writing signed by the assignor

3. A Symbolic writing {like stock}

(d) Assignment for a pre-existing debt is for value and is not gratuitous.  


Speelman v. Pascal: D acquired the rights to develop Pygmalion into My Fair Lady.  Before he died he gifted an assignment of a % of his rights to P, his assistant.  The estate refused to pay.

Rule: There can be a valid, complete gift by way of assignment of a share in future royalties when and if collected 


No consideration is needed if the assignment is a gift.

ii) Voidable Assignment:

(1) Assignment may be voidable by the assignor due to:

(a) Infancy

(b) Fraud

(c) Duress

(2) Same rules that apply for avoiding a contract apply here.

iii) Assignment of a future right

(1) An assignment of a future right is one where assignment is made for a right that will arise under a contract that has yet to be made.

(a) Common Law rule 

(i) An assignment for value of a future right is an equitable assignment.
(ii) Such rights were considered to be superior to those of the assignor
1. They were considered inferior to that of a subsequent assignee for value of the same right without notice, and to the subsequent attaching creditor of the assignor who is without notice of the claim of the assignee provided the attachment is made before the right comes into being. 
(2) Example: see Speelman v. Pascal
(a) UCC  

(i) § 2-210:

1. All rights of the seller or buyer can be assigned except:

a. Where it materially changes the duty of the other party.

b. Increases the material burden or the risk imposed by the contract

c. Impairs materially the chance of return performance.

(ii) If the assignee of future rights complies with the perfection rights of the UCC the assignee will prevail  {Article 9.  Not responsible for it}
4) Non-Assignable Rights:

i) EXAMPLE:




b) A right is assignable except where the assignment:

i) Would materially change the duty of the other party;

(1) Duty to pay a the assignee is not a material change

(2) Duty to paint different person would be a material change

ii) Would materially vary the burden or risk of the other party

(1) House owner with fire insurance sells house.

(2) UCC says it is a new risk.

(a) New party = new risk

iii) Would impair materially the other party’s chance of obtaining return performance

(1) Assignment coupled with an improper delegation.

iv) Would be contrary to public policy. 

(1) Cannot buy the right to someone’s vote.

c) Standing to complain

i) An assignor cannot effectively complain that the assigned right is non-assignable.

(1) Only the obligor may complain.

(2) If the obligor expressly or tacitly consents to the assignments there is an effective waiver.

d) Article 2 of UCC:

i) Article 2 provides and the Second Restatement agrees, that general language purporting to prohibit assignment of the contract should be construed as barring only delegation of duties, unless the circumstances indicate the contrary.

e) Contractual authorization of an assignment

i) A contract provision that authorizes an assignment will be honored

ii) Even if the rights are not otherwise assignable

iii) A merely routine clause to the effect that the contract “shall inure {to take effect} to the benefit of heirs and assigns” will not have that effect.

f) Anti-Assignment clauses:

i) Are not favored

ii) Courts want rights to be freely alienable.

iii) Two approaches:

(1) Interpret anti-assignment clauses as a promise not to assign

(a) Does not stop the rights from being assignable

(i) Allows for a suit for breach of promise

1. Nominal damages only

(2) UCC § 2-210 {3} 

(a) Unless circumstance indicate the contrary a prohibition of assignment of the contract is to be construed as barring only the delegation to the assignee of the assignor’s performance.
(2) UCC § 2-210 {4}
(a) An assignment of the contract or “all my rights under the contract” or similar terms is an assignment of rights and unless the language or the circumstances indicate the contrary, it is a delegation of the performance of the duties of the assignor and its acceptance by the assignee constitutes a promise by him to perform those duties.  This promise is enforceable by either the assignor or the other party to the original contract.
g) Option Contracts:

i) The offeree’s rights in an option contract are assignable 

(1) Provided the rights are otherwise assignable and the duties otherwise delegable and any promise expected to be made by the offeree has been made.

(a) Option contracts are offers but are also contracts.

(i) Offer is not assignable

(ii) Option contracts generally are.

ii) If the offer is revocable one party is not bound to accept an assignment to another party.

h) Bilateral Contract
i) If the assignor has made a promise it can be delegable

ii) If not, the party cannot delegate the duty to make a promise.

i) Requirements Contracts

i) If the buyer tries to assign rights and delegate duties

(1) The UCC says that good faith will bind the assignee

(a) Must approximate the assignor’s requirements.

(i) The court will watch to see if the assignee has fewer requirements.

j) Output Contracts

i) Assignment of rights, delegation of performance and assumptions of liability does not release the original party to the contract.

Western Oil v. Bliss: P had an output contract with the party that assigned to D.  P assigned its contract to a third party, and renounced its liability.  D refused to sell to the new party unless P recognized its liability.

Rule: Assignment of a contract does not release the original contracting party from its liability under the contract.





ii) Defenses that can be raised may run the gamut of the defenses to a contract

5) Defenses and Counterclaims of the Obligor Against the Assignor

a) Defenses:

i) The obligor may assert against the assignee any defense that the obligor could have asserted against the assignor.

(1) The same rule applies to the sub-assignee.

ii) The maxim is that the assignee stands in the shoes of the assignor.

iii) Example of Defenses




iv) Defenses that can be raised may run the gamut of the defenses to a contract

(1) ML pays L without notification of assignment

(a) Where A sues and ML has already paid with no notice, A loses.

(2) Where there is an improper release by L of ML’s duties.

(a) Once L assigns for value, L has no rights and cannot alter the contract at all.

(3) Assignment to a gratuitous assignee where the gift has not been completed.

(a) L being paid by ML is a revocation of the gratuitous assignment.

(4) L assigns for value to A then subsequently assigns to B.

(a) English Rule:

(i) First to give notice to obligor get the assignment

(b) New York Rule:

(i) First in time is first in right.

(c) Four Horsemen:

(i) First in time wins

1. Unless second assignee notifies the obligor, paid value for the assignment and receives payment.

(5) Subsequent assignment of a gratuitous right revokes the first assignment.

(6) Formation problems

(a) Lack of consideration

(b) Fraud

(c) Impracticability
v) Exception:
(1) When the rights of the assignee have vested, they may not be discharged or curtailed by a subsequent agreement or other voluntary transaction between the obligor and the assignor.
(2) Vesting occurs when the assignee notifies the obligor of the assignment
6) Rights of the Assignee Against the Assignor

a) Express Warranties or Disclaimers of Implied Warranties

i) Within broad limits, the assignor and the assignee may agree as they wish to warranties.

(1) The assignor is held to any express warranty that is made.

(2) A warranty disclaimer is similarly upheld where the parties agree to the disclaimer.

b) Implied Warranties

i) In the absence of an express agreement to the contrary, an assignor warrants {all three} that:

(1) The assignor will do nothing to defeat or impair the value of the assignment

(a) Subsequent assignment would defeat assignment

(2) The right exists and is subject to no defenses or limitations not stated or apparent

(a) If assignor repudiates the contract and then assigns it is a breach of warranty

(3) Any document delivered is genuine and what it purports to be.

(a) Delivering a forged document

ii) The implied warranties do not run to a sub-assignee

iii) The assignor does not impliedly warrant 

(1) The obligor is solvent 

(2) The obligor will perform

iv) The assignor is not a guarantor.

X.
DELEGATION

2) What is a Delegation?

a) A delegation occurs when an obligor {delegant} appoints another person {delegate} to render a performance that is owed to a third party.

i) The performance travels but the liability does not leave the delegant.

(1) It is possible for both delegant and delegate to be liable to the other party.

(a) If delegate assumes a mortgage, without novation both parties are liable.

ii) Terms:

(1) Delegant:

(a) The party that originally has the duty and transfers that duty to another to perform.

(2) Delegate:

(a) The party that accepts the duty to perform the task previously in the delegant.

(3) The other party:

(a) The party to whom the duty is owed/the party that is owed performance.

b) Many kinds of delegations and delegates.

i) Employee told to deliver a package to a third party is a delegate.

(1) The employer would be the delegant.

ii) Construction Subcontractor

(1) The general contractor delegates a portion of the work.

iii) Status of a person to whom the entire performance of the obligations of a contract, including the duty of supervision of the performance, is delegated.

3) Liability of The Delegant

a) Delegants cannot free themselves from liability by delegating duties.

i) There is no way an obligor can be freed from liability other than 

(1) To be freed by the obligee

(2) A bankruptcy court

(3) Passage of the statute of limitations.

ii) Delegant can be discharged of an obligation by a novation.

(1) Novation 

(a) A three party agreement whereby the delegate assumes the duties of the obligor {delegant} and the assumption is accepted by the obligee {the other party} in substitution for the original obligor’s liability.  

(b) Not an exception to the above rule.  

(i) Discharge only occurs by consent of the obligee.

4) Liability of the Delegate

a) The delegate becomes liable to the third party only if the delegate makes a promise that is deemed to be a promise that is for the benefit of the third person.

i) Second Restatement and UCC state 

(1)  An obligee can prevent an implied novation by notifying the delegant or delegate that performance will be accepted under protest.

(a) Reserving rights

Macke v. Pizza Inc: D contracted with a company to provide soda machines and to restock the machines for D’s restaurants.  The company assigned and delegated the rights and performance under the contract to P.  D attempted to cancel.

Rule: The rights and duties under a contract for personal service are assignable and delegable unless the personal services are of a special kind.

“All painters do not paint portraits like Sir Joshua Reynolds . . . nor do all writer write drams like Shakespeare . . . .  Rare genius and extraordinary skills are not transferable, and contracts for their employment are therefore personal, and cannot be assigned.  But rare genius . . . {is} not indispensable to the workmanlike digging down of a sand hill . . . and contracts for such work are not personal and may be assigned.”

b) Mortgage:

i) Paying money is a delegable performance

ii) Delegate is entitled to perform.




c) D’s payment reduces Owner’s bond.

d) D is liable to no one. 

i) Neither B nor O can sue D for failure to pay.

e) If D had assumed the mortgage {Third Party Beneficiary}

i) Any time there is an assumption there is a Third Party Beneficiary

ii) Both O and B can sue D.

(1) Defense:

(a) Delegate is only liable to one party.

f) From delegant to delegate the only things that travels is the right to perform.

i) A duty to perform arises from a promise to perform.

ii) The original owner is still liable to the bank no matter how many people assume

(1) Unless there is a novation. 

(a) The consideration for release of O’s liability would be D’s obligation.

5) Non-Delegable Duties

a) What duties are non-delegable?

i) Test is whether performance by the original obligor or under the obligor’s personnel supervision is required by the contract.

(1) Requirement may be expressed in the contract.

(2) If not the requirement will be implied in two cases:

(a) Where the contract is predicated on 

(i) Unique skills of the obligor

(ii) Personal services

(iii) Close relationships

(b) Where the contract is predicated on the trust and confidence that the obligee has placed in the obligor. 

Seale v. Bates: P signed up for 600 dance lessons.  D assigned the rights to a different dance studio.  P attended lessons, grew unhappy and tried to get their money back.

Rule: Where a contract has been assigned and delegated and the aggrieved party is unhappy but does not object to the assignment they will have waived the right to cancel, even where the duties are generally non-delegable.




b) Delegation is a Sales Contract

i) In general, the delegation rules of the UCC are the same as common law.  

(1) Under the UCC a general clause prohibiting assignment of the contract has the effect of prohibiting the delegation of duties.  

(2) Further, unless the language or circumstances point to the contrary intention, an assignment in general terms is treated as doing three things:

(a) Assigning the rights

(b) Delegating the performance

(c) Creating an assumption of the duties

(3) UCC § 2-210 {5} also authorizes the obligee to demand assurances from the delegate whenever the other party assigns rights and delegates duties to a third party.

c) Effect of Improper Delegation:
i) And attempted delegation of a non-delegable duty is ineffective.  
ii) A breach
(1) If persisted in by the delegant, it is a material breach.
6) UCC § 2-210
a) Delegation of assurances; assignment of rights

i) A party may perform his duty through a delegate unless otherwise agreed or unless the other party has a substantial interest in having the original promisor perform or control the acts required.  No delegation relieves the delegant of any duty to perform or liability for breach.

ii) Unless otherwise agreed all rights of either seller or buyer can be assigned except where assignment would materially change the duty of the other party, or increase materially the burden or risk imposed on him by the contract, or impair materially the possibility of return performance.  A right to damages for breach of the whole contract or a right arising out of the assignor’s due performance of his entire obligation can be assigned despite agreement otherwise.

iii) Unless circumstance indicates the contrary a prohibition of assignment of the contract is to be construed as barring only the delegation to the assignee of the assignor’s performance.

iv) An assignment of the contract or “all my rights under the contract” or similar terms is an assignment of rights and unless the language or the circumstances indicate the contrary, it is a delegation of the performance of the duties of the assignor and its acceptance by the assignee constitutes a promise by him to perform those duties.  This promise is enforceable by either the assignor or the other party to the original contract.

v) The other party may treat any assignment which delegates performance as creating reasonable grounds for insecurity and may without prejudice to his rights against the assignor demand assurances from the assignee.

b) Restatement Second:

i) Takes rule § 2-210{4} and applies it to non-sale of goods cases.

(1) Does not apply to real property.

XI.
DISCHARGE

1) Discharge of Contractual Duties:


a) Methods {discussed elsewhere}

i) Non-fulfillment of a condition

ii) Anticipatory repudiation

iii) Impossibility

iv) Disaffirmance for lack of capacity

b) Mutual Rescission

i) Requires mutual agreement

(1) Two parties to an executory bilateral contract can rescind it by mutual agreement.  

(a) The surrender of rights under the original agreement is the consideration for the mutual agreement to rescind.

ii) Distinctions:

(1) Parties to a contract are free to end the obligations of the contract by agreement {within limits}

(a) The limits are imposed by consideration

(i) Three distinguishable situations

1. Rescission occurring before any performance

2. Rescission occurring after part performance by one or both parties.

3. Rescission occurring after full performance by one party

(ii) The first two situations

1. Consideration is found by the surrender of the rights under the original agreement by each party.

(iii) Third situation

1. Rescission is void for want of consideration

iii) Implied Rescission

(1) Rescissions are ordinarily expressed in words

(a) They can be implicit in conduct.

(i) Some courts call an implied rescission an abandonment.

iv) Cancellation v. Rescission

(1) In the face of a material breach, the injured party may properly cancel the contract. 

(a) In canceling the aggrieved party may incorrectly use the term rescind.

(i) UCC § 2-270
1. Unless the contrary intention clearly appears, expressions of cancellation or rescission of the contract or the like should not be construed as a renunciation or discharge of any claim for damages for an antecedent breach.

2) Executory Accord / Substituted Agreement / Unilateral Accord

a) Executory Bilateral Agreement

i) A bilateral executory accord is an agreement that an existing claim shall be discharged in the future by the rendition of a substitute performance.  

(1) Prior to breach or performance the claim is suspended.

(2) Upon performance

(a) There is Accord and Satisfaction {page 28} that discharges the claim.

(3) If the debtor breaches, the prior obligation revives and the creditor has the option of enforcing the original claim or the executory accord.

(4) If the creditor breaches the debtor may ordinarily obtain specific performance of the accord.

ii) Example:

(1) C {creditor} tells D {debtor} that C will discharge the 500 debt upon the delivery of D’s black horse within a reasonable time.  D promises.  This is a bilateral executory accord.

(a) It relates to a satisfaction of the debt in the future.  

(b) If D breaches C may sue on either the executory accord agreement or on the original debt.

iii) Common Law:

(1) The offeror could, with impunity, refuse the tender of performance even if the performance was tendered prior to any revocation. 

iv) Modern Law: Majority View
(1) If tender is refused, the debtor may sue for damages for breach of the accord, or in a proper case for Specific Performance.

v) New York Law:

(1) Requires that there be a signed writing by the offeror.

b) Unilateral Accord
i) Same rules as bilateral
(1) NY requires a signed writing

(2) No signed writing makes the executory accord a nullity.

3) Accord and Satisfaction {page 28}
a) Formed one of three ways

i) Performance of an executory bilateral accord

ii) Acceptance of an offer to a unilateral accord

iii) Creation of a substituted contract

4) Substituted Contract

a) Resembles an executory accord.

b) Distinction

i) The claimant or creditor agrees that the claim or credit is discharge immediately in exchange for the promise of a future performance. 

(1) The prior claim or credit is merged into the substituted contract.

ii) Breach

(1) The substituted agreement alone determines the rights of the parties.

(a) There is no right to enforce the prior claim

(i) Unless the new agreement is void, voidable or unenforceable. 

iii) Example:


(1) C {creditor} tells D {debtor} if D delivers the black horse within 30 days C will discharge the 500 debt immediately.  D accepts.  There is a substitution.

(a) If D breaches C may only sue on the substituted agreement.

5) Novation

a) A contract is a novation if it does three things:

i) Discharges immediately a previous contractual duty or duty to make compensation

ii) Creates a new contractual duty

iii) Includes as a party one who neither owed the previous duty nor was entitled to its performance.

HYPO:

Lawrence v. Fox: D asked Holly to loan him the 300 that Holly owed P.  In consideration for the loan D promised to pay it back to P.  D failed to pay P. 

Rule: A promise made to one part for the benefit of another is an actionable cause by the party to whom the benefit is to run.



b) Executory Accord v. Novation

i) Novation is a substituted contract that operates immediately to discharge an obligation.

ii) If the discharge takes place upon performance, the tripartite {three-way} agreement is merely an executory accord.
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The rights to collect money for performing the duty to teach dance lessons would normally be non-delegable and would allow the other party to cancel the contract, unless that right is impliedly or expressly waived, as here.
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D would pay 30,000 for the house and as delegate is entitled to pay off mortgage.  B cannot refuse D’s money.  D is not liable to B because he did not assume the mortgage; D made no promise.  Failure to pay would cause forfeiture.
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Sales Contract Mitigation








Consequential Damages





On Exam: Tie in UCC 2-209 and NY 5-1103 {goods/non-goods} if applicable.  In non-goods, pre-existing duty still applicable outside NY.  
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An offer to modify {if P accepts initially, consideration issue and voidable promise due to duress}.  
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Distinguish impossibility fact pattern from impracticable.


UCC § 2-615 is applied to buyers under common law which allows buyer to have same excuse as seller {although buyers claims based on frustration since payment always possible}.  
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Say it is impracticable to pay rent under the doctrine of partial impossibility.  Contract is partially impossible {they can’t build building} and remaining performance is substantially more burdensome {paying rent for uncultivated land – }


Note: if land had other uses, frustration would not be total.    
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