Part I: Formulas

1. Compensatory Damages = General Damages

a. Expectancy = LIV – CA.  The goal is to put the non-breaching party where it would have been if D had fully performed. P must prove expectancy w/ certainty, foreseeability and mitigation.

b. If P can’t prove expectancy w/ sufficient certainty, this is the next line of attack. P can get:

Reliance = the cost of P’s performance.  Put P in the position as if the K had never been formed, OR

Rental value of the property, OR

The value of the opportunity (you only use this in contest and insurance scenarios).

2. Consequential Damages = Special Damages: P must satisfy the burden that both parties knew at the time contracting that this specific risk existed if D were to breach the K.

3. Punitive Damages- these are only awarded when D’s breach mingles w/ oppression, malice, fraud, gross negligence.
4. Liquidated Damages: They are enforceable IF-
a. The parties did not intend the clause to serve as a penalty.

b. At the time the K was formed, the damages were difficult to estimate.
c. The stipulated amount is a reasonable forecast compared to the anticipated damages or the actual damages.
· UCC 2-718(1): Even if the liquidated damages were unreasonable at the time of K formation, they will be enforced if they are reasonable compared to the actual damages.
· Shotgun clauses may be upheld if they’re compared to the actual harm, not the anticipated harm.
· Have your cake and eat it too clauses are not enforceable.
· An exception to enforcing a liquid. damages clause- some jurisdictions won’t enforce it if D can prove that P suffered no actual harn.
5. K’s for the Sale of Realty:

a. English rule = B only gets the deposit back. B can get the damages for the loss of the bargain IF S acted out of bad faith, ie. refusing to convey title for no reason.

b. American rule = B gets the deposit and the loss bargain damages regardless of S’s good or bad faith. For the loss of bargain damages, some courts give the interest rate differential, others give the difference between the market value and K price of the home.
6. Employment K’s:

a. If employer breaches the K- employee gets the full K price minus any $ already received under the K, in essence it’s the salary for the unexpired term.

b. If employee breaches the K-
1) If the breach is willful, the employer gets the amount of $ it would cost to replace employee.

2) If the breach is not willful, the employer gets the amount of $ it would cost to replace employee. The difference is that the employee has a better chance of getting restitution in quasi-K if the breach is non-willful.

7. Construction K’s:

a. When the O breaches-

1) Breach before the construction starts- K’or gets expectancy (LIV-CA).

2) Breach during construction- K’or gets the profit earned to date = K price – cost of completion.

3) Breach after construction finished- K’or gets the full K price (b/c of subst performance) + interest (if $ is late). 

b. When the K’or breaches-

1) Breach before construction starts- O gets cost to complete + delay damages.

2) Breach during construction- O gets the cost to complete + delay damages. BUT, if the completion involves economic waste (like w/ pipes in J&Y v. K), then give O the rental value of the land or the market value diminution. The K’or may recover under quasi-K or divisibility here.

3) Breach by late performance- O gets the rental value for the time O couldn’t use the property.

8.   Breach of Payment in an Installment K: Look for the debt rule (if it’s a present repudiation) and accelerated damages clause.

