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ANSWERING ESSAY QUESTIONS  
1.  Is there a contract?

A.  LACC

1)
Legality:  Differentiate b/t subject matter legality & legal purpose.  The first is void, the latter is voidable.

2)
Agreement  (Offer & Acceptance)



a) Offer



     
1. 
Intent to be bound.



     
2. 
Minimum essential terms.




  
a. Real Estate = Price & Description



  
b. Services = Time/duration & Price





c. Goods = Quantity or Requirements contract

3. 
Communication (actual knowledge)

4. 
Must be still alive (not rejected, revoked, terminated etc...)



b) Irrevocable Offers




1. 
Option Contracts

2. 
Unilateral Offers once performance has begun.  (Offeree gets reasonable time to complete).



     
3.
Detrimental Reliance has occurred.

4.
Firm Merchant's offer: Merchant put offer in writing & has time period or says "firm offer".  Writing must be signed.  It is irrevocable for 3 months.



c) Revocation

1. 
Indirect:  Offeree hears from a reliable source that someone else has accepted the offer.

2.
Revocation is effective when received by offeree (not read).


    
d) Rejection



     1.

Effective upon receipt.

2. 
Counter offers reject the original offer.  (Watch for difference b/t counter offer and a simple inquire.



     3.

Death or insanity rejects the offer.



     4.

Destruction of subject matter.



     5.

Has become illegal.



e) 
Acceptance



     
1. 
Must manifest assent.



     
2. 
Under the common law, it must mirror the offer.

3. 
Must accept in the way which offeror requested, or a faster more legally dependable way.

4.
Only the person to whom the offer was made or his agent can accept.  However, option contracts are assignable.



     
5. U.C.C.

a. 
Allows acceptance by promise or action, even for unilateral offers.

b. 
No mirror image rule.  If both parties are merchants nonmaterial alteration is OK.

3.
CAPABLE PARTIES



a) 
Not infant (under 18).



b) 
Not intoxicated.



c) 
Not mentally retarded.


4.
CONSIDERATION

a) 
Exchange of promises (bargained for element; i.e., not a gift).



b) 
Promisor must incur a detriment.



c) 
Binding Mutuality, not illusory.

e) 
Modification under the common law requires new consideration.  Common law allows it only if there is something new or different on both sides, or there is an honest dispute of what was bargained for.  The Restatement allows it if there are unforeseen circumstances.  Under the U.C.C.  no new consideration needed.

2. Other Considerations


A.  STATUTE OF FRAUDS: What must be in writing.  (MYLEGS)


      1.

Marriage "If you marry me I'll give you X."

      2.
Year  (Anything that cannot be performed in 1yr. of date of the contract.  Remember "life time" can be performed in 1yr.)


      3.

Land sales (leases don't count if under a year).


      4.

Executory


      5.

Goods for $500 or more as modified.


      6.

Surety (A promise to pay someone else's debts.


B.  
Exceptions to the Statute of Frauds.  (SWAP)

-
Specially manufactured goods (particularly tailored for D).

-
Written merchants confirmation.  i.e., one merchant sends signed letter of confirmation to another merchant.  Unless 2nd party responds in 10 days.



-
Admission

-
Performance has been already accepted.  Deal is good to the extent of acceptance.


C.  
Mistake


D.  
Fraud 


E.  
Duress


F.  
Unconscionability

3.  
3rd Party Beneficiaries

 
a.
Intended beneficiaries can hold promisor’s to their promise.

b.
Promisor can use any defense against intended beneficiary that he has against promisee.

      
c.
Creditor can sue the promisee on the original debt.

      
d.
Unnamed or incidental beneficiaries have NO RIGHTS.

e.
Modifications are permitted w/out intended beneficiary's consent until the right has vested.  Right has vested when beneficiary knows and acts thereon.

 
f.
Promisee can enforce the contract that benefits the beneficiary.

4.   
What are the terms of the contract?

5.   
Has there been performance, breach, or discharge?

6.   
What are the available remedies?
Requirements for a Valid Contract:


1.  Mutual Assent (offer & acceptance)


2.  Consideration (the price)


3.  Legal Consequences


4.  Capacity (parties must be able to make contracts)


5.  Enforceability
Offer 
1.   
Meaning of Offer
a.
An offer is a promise to do or refrain from doing some specified thing in the future.

2.   
Made in Jest

If there was the appearance of a contract, and the other party did not understand that it was a joke, and it was reasonable for him to believe it was real, then there is a contract because Cts look to the outward expressions, not secret intentions.
3.   
Statements that are Not Offers
a.
Expressions of opinions and words of reassurance  (However, a doctor may make an express promise to cure or obtain a specific result or to use a particular treatment.  The difficulty is determining if it is an express agreement or not.)

       
b.
Statements of intention or hopes and desires.

       
c.
Inquiries or invitations to make offers

d. 
Advertisements  (Unless there is a quantity or language of commitment or; if the offer is sufficiently precise such as "first come first served".

e.
Price "quotations" are usually considered to be statements of intent.

       
f.
Preliminary Negotiations

g.  
At an auction, (with reserve) the auctioneer is asking for offers.  A bid terminates all previous bids, but a bidder's retraction does not revive a previous bid.    

4.    Important Factors to Consider

       a.

Language used

       b.

Detailed terms

       c.

Real v. personal property

       d.
Relationship of the parties

       e.

Usage of trade / Course of dealings

5.    Types of Contracts
a.
UNILATERAL CONTRACT: Offeror makes a promise, offeree does not.

       b. 
BILATERAL CONTRACT: Both parties make promises.

       c.  
REVERSE UNILATERAL: Offeror renders performance & requests a promise from offeree.  Offeree then makes a promise.  Like insurance contract (For the premium you give we promise to pay in case of fire)

d. 
SERIES OF UNILATERAL CONTRACTS:  Offer is continually good for each time performance is done until the offeror revokes.

6.    
Contracts between Husband and Wife
Cts. usually hold that such promises are not intended by either party to have legal consequences.  N.Y. Domestic Relations Law: Such agreements are valid so long as they are fair at the time it was made, and not unconscionable at the time to be fulfilled.  
The contract must be notarized.

7.    
An Illegal Bargain
A bargain is illegal if either its formation or performance is criminal, tortious, or contrary to public policy.  An illegal bargain is unenforceable.

8.    
Contract of Adhesion (Unequal Bargaining Power)

Most contracts of adhesion are void.  However, if it is not unfair or unreasonable, then it will be enforced.

9.    
Estimates

Normally, estimates do not have legal effect, unless the person holds himself out as an expert to a person who is not an expert.

10.  
How long is a contract good for?

If it is not provided in the contract, the contract is not terminable at will, but it is not 
perpetual either.  A reasonable time will be applied.

11.  
At-Will Employment

Employer may fire for good cause or no cause.  May not fire for a bad cause.

Acceptance

1.  Who may Accept an Offer
a.  
An offer may be accepted only by the person or persons to whom it is made.  (Except for option contracts which may be assigned).

2.   Knowledge of the Offer and Intent to Accept
       a.  
The offeree must know of the offer and intend to accept.
3.   Bilateral Contracts

a.
To create a bilateral contract, the offeree's promise must be communicated to the offeror.

Exception:  
The offeror may dispense with the need for communication.

      b.

Silence:  Ordinarily does not give rise to an acceptance.

Exceptions:  
(1) Offeror has given offeree reason to believe that silence will act as an acceptance, and the offeree intends by silence to accept.  (2) Parties have agreed that silence will act as acceptance.  (3) Course of Dealings.  (4) Someone takes offered services with a reasonable opportunity to reject them, and it is reasonable for the person to understand that the services are offered with expectation of payment.

      c.

Conduct:  Act of dominion (acting like you own the property)

Exception:  
Postal Reorganization Act of 1970 says that if you receive unordered merchandise by mail, you may treat it like it was a gift.

      d.

When is an acceptance effective?
If the offeror prescribes an exclusive method of acceptance, a contract does not arise if the offeree uses another means of acceptance, even if it comes to the attention of the offeror.

      e.

Parties at a distance
MAILBOX RULE: An acceptance by an authorized means is effective when the offeree 
has surrendered possession of the acceptance.  An offeror may negate the mailbox rule by providing that acceptance will only be effective upon receipt.  Doesn't apply to option K.

UNAUTHORIZED MEANS OF ACCEPTANCE:  If an unauthorized means is used, or an authorized means is used carelessly, the acceptance is effective when received provided that the offer is still open.

f.

U.C.C. and Restatement Second:  Means of acceptance need not be authorized but need only be reasonable.  It is still effective when dispatched provided that it is seasonably dispatched, and received within the time it would normally have arrived if sent in a reasonable manner.

      g.

When Offeree Sends Both Acceptance and Rejection
1) 
When a rejection is sent first: An acceptance sent after a rejection has been sent is not effective until received, and then only if it is received prior to the rejection.

2) 
When an acceptance is sent first: There is a contract even if the rejection is received first.  However, if the offeror relies on the rejection before receiving the acceptance, the offeree will be estopped from enforcing the agreement.

      h.

When there is a mistake in the offer or acceptance.
The message transmitted is operative even if it was a mistake made by an intermediary (telegraph co)  UNLESS the other party has reason to know of the mistake.

4.   UNILATERAL CONTRACTS

A unilateral contract arises upon performance.  If the offeree has reason to know that the offeror has no adequate means of learning of performance with reasonable promptness and certitude, the duty of the offeror is discharged if the offeree does not give notice.  UNLESS the offeree exercises reasonable diligence to notify the offeror, or the offeror otherwise learns of the performance within a reasonable time, or if the offeror expressly or implicitly indicated that notice is not necessary.

Mutual Assent

1.   Objective Theory of Contracts
a. Mutual assent is determined solely on what the party does and says,

not what he subjectively intends or believes.  Manifestations of intent are to be viewed from the vantage-point of a reasonable person in the position of the other party.  If the other party has superior knowledge than a reasonable person, he is with what a person with his knowledge knew or should have known.  A judge may decide this issue if there is only one reasonable understanding.

2.   Intent to be Bound / Intend Legal Consequences
a.
Parties DO NOT need to manifest an intent to be bound or be held to legal consequences.

b.
If parties expressly agree not to be bound, or it can be so inferred by their conduct, then they will not be bound.  Except:  Some courts will enforce the contract if it would be 
unfair not to (promissory estoppel).

      c.
Parties in the following groups are presumed NOT TO BE BOUND:


1. 
Social invitations

2. 
Husband and wife (while living amicably) make agreement on allowance.

3.   Intent that the Agreement be Formalized
a.
If the parties agree that they are not to be bound unless and until they sign a formal agreement, they will not be bound until that time.

b.
If the parties intend the future writing of the agreement to be a mere convenient memorial 
of their prior agreement, then they are bound whether or not the writing is executed.
Things to look at are: reservation of the right not to be bound; partial performance; essential terms; magnitude of transaction.

4.    Missing or open terms

Even if one or more terms are left open, a contract for The Sale Of Goods does not fail for indefiniteness if the parties have intended to contract, and there is a reasonably certain basis for giving an appropriate remedy.   See U.C.C. 2-305; 308; 309; and Indefiniteness  p10 Infra.

5.    Notice of Acceptance for Advertisements
An ad that states price and quantity can be considered an offer not requiring notice of acceptance that the offeree intends to perform (Carbolic Smoke Ball case).

Termination of Revocable Offers  
1.     Lapse of Time: 
An offer is terminated after the specified lapse of

time in the offer, or if no time is specified, it is terminated after a reasonable time has elapsed.  In the case of a face to face offer that does not specify time, the offer is good only while the parties are conversing.

Usually, if an acceptance is late, it becomes an offer to be accepted or rejected.  Some courts hold that if the acceptance is late, but within a reasonable amount of time, the offeror must tell the offeree that it is too late, if the offeree would have no other way of knowing.

2.     Death or Lack of Capacity
a.
Death of the offeror: If the offeror dies between the making of the offer and the acceptance of it, the offer is terminated even if the offeree was unaware of the offeror's death.

b.  
Incapacity of the offeror: Any unaccepted offer previously made by the adjudicated mental defective person is terminated.  Even if offeree is unaware of it.  If there is no adjudication of incompetency, supervening mental incapacity terminates the offer IF the offeree is or should be aware of the incapacity.

c.  
Death or Incapacity of the offeree:  The supervening death or adjudication of incapacity of the offeree will prevent the offeree's representative from accepting the offer.

3.     Revocation

a.
Direct revocation: If an offer has not been accepted, it may be terminated by a communicated revocation.  It is effective when it is received

b.   
Equal Publicity: When an offer is made to a number of persons whose identity is unknown to the offeror, the offer may be revoked by giving the revocation publicity equal to that given the offer.

c.   
Indirect revocation: Occurs when the offeree acquires reliable information that the offeror has engaged in conduct which would indicate to a reasonable person that the offeror no longer wishes to make the offer.


d.   
REVOCATION OF A UNILATERAL OFFER

Once the offeree starts to perform, or tenders performance, the offer becomes irrevocable.  The offeree is not obligated to complete the performance, but the offer can not be revoked, unless it is not completed within a reasonable amount of time.

4.
Death or Destruction of a person or thing essential for the performance of the offered contract terminates the offer if it occurs before acceptance.

5.     
Supervening Illegality: If between the time of the making of the offer, and the acceptance, a change of law or regulation renders the proposed contract illegal, the offer is terminated.

6.     
Rejection or Counter Offer by Offeree

a.  Common Law

An offeree's power of acceptance is terminated by a rejection or a counter offer, unless the offeror or the offeree manifests a contrary intention.


b.  
UCC Section 2-207

1.
Even though the alleged acceptance contains "additional" or different" terms, there is an acceptance provided the acceptance amounts to a "definite and seasonable expression of acceptance" and the acceptance "is not expressly made conditional on assent to the additional or different terms."


     
2. 
What to do with additional or different terms.
Additional Terms (Non-Merchants): If either of the parties is NOT a merchant, additional terms are to be construed as proposals for addition to the contract.  They do not become part of the contract unless accepted by the original offeror.

Additional Terms (Merchants): If both parties are merchants, additional terms become part of the contract unless: (a) the offer expressly limits acceptance to its terms or; (b) they materially alter it or; (c) notification of objection to them has already been given or is given within a reasonable time after notice of them is received.




Different Terms: There are two views.

1.
They should be treated as additional terms.  As between merchants, different terms would automatically be ejected because notification of the objection to it would already have been given.  They only become part of the contract if the offeror agrees to them.

2.  
Different terms cancel each other out.  The canceled terms is to be replaced by any gap-filler that is available under the Code.

Confirmations with additional terms: If there is no conflict, then the rules apply for additional terms.  If there is a conflict, the conflicting terms do not become part of the contract.

7.    UNSOLICITED & VOLUNTARY SENT MERCHANDISE
N.Y. GENERAL OBLIGATIONS LAW: If someone sends goods not actually ordered or requested by recipient, either orally or in writing, the receipt of such goods shall for all purposes be deemed an Unconditional Gift.  If a person is a member of an organization which makes retail sales of goods, and the person notifies the organization of his termination of membership by certified mail with return receipt requested, any unordered good sent 30 days after the execution of the return receipt shall be an Unconditional Gift.

IRREVOCABLE OFFERS & OPTION CONTRACTS   
1.     What makes an offer irrevocable?


a.  
Consideration

b.  
By Statute: U.C.C. empowers an offeror to create an irrevocable offer without consideration if there is a signed writing, language assuring that the offer will be held open, the offeror is a merchant, the period of irrevocability does not exceed three months (but the option may be renewed), and if the language of irrevocability appears on the offeree's form, it must be separately signed by the offeror.


c.  
Promissory Estoppel

2.     
Termination of an Option Contract

Irrevocable offers ARE terminated by:


a.  
lapse of time

b.  
death or destruction of a person or thing essential for the performance of the offered contract.


c.  
Supervening illegality

Irrevocable offers are NOT terminated by:


a.  
Revocation


b.  
Death or supervening incapacity of the offeror or offeree

c.  
Rejection  (However, if the party rejects and the other party relying on the rejection sells to a third party, although there is still a contract between the first two parties if the first party tries to accept, he will be estopped because the seller justifiably relied on the rejection.

3.     
When is Acceptance Effective?


The mailbox rule does not apply.  It is effective upon receipt.

CERTAINTY   
1.    Common Law

a.   
What are material terms?

Material terms include subject matter, price, payment terms, quantity, quality, duration, and the work to be done.

b. 
When the parties have purported to agree on a material term but have left it indefinite, the agreement is void.  It may be corrected by a subsequent agreement.

c.
Where the parties are silent as to a material term, or discuss it but do not purport to agree upon it, there is a possibility that the term may be implied from the surrounding circumstances or supplied by a gap-filler.

d.  
When the parties agree to agree.

Not binding if a material term is left open for future negotiations.  ESPECIALLY when dealing with Real Property.  However, there may be an obligation to negotiate in good-faith.

2.     U.C.C.  Indefiniteness
a.  
General Provision: Even if one or more terms are left open, a contract for sale of goods does not fail for indefiniteness if the parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate remedy.


b.  
Specific Provisions:

1.  
Place of Delivery: If the place of delivery is not stated, it is the seller's place of business or if he has none, his residence.  In the case of identified goods, if the parties know that the goods are elsewhere, that location is the place of delivery.

2.  
Time for Shipment or Delivery: If the time for shipment or delivery is not specified, it is deemed to be a reasonable time.

3.  
Time for Payment: If the time for payment is not specified, payment is due at the time and place where the buyer is to receive the goods.

4.       Failure to specify Assortment:  There are to be made

in good-faith and within limits set by commercial reasonableness.

CONSIDERATION

1.     
Elements of Consideration

a.  
Promisee must suffer legal detriment.


b.  
The detriment must induce the promise (at least in part).


c.  
The promise must induce the detriment.

2.     
Motive and Past Consideration: Are NOT consideration!

3.
Sham Consideration: If the consideration was not actually paid, then it is not enforceable.

ISSUES:
A.  
Q: 
Can the parties to a contract rescind it and execute a new one without new consideration?

A: 
Yes.  If the parties mutually consent to the termination of the existing contract, they may execute a new contract without new consideration.  The mutual consent to rescind and thus relinquish the right to enforce it, is sufficient consideration to support the new contract.

B    
Q: 
May a contract be voluntarily modified without new

 


consideration?

A: 
Yes.  If the parties voluntarily agree to modify an existing contract without coercion or duress, because of unanticipated conditions or circumstances.




A Municipality can not do this.

C.    
Q: 
Is a promise by a third person to two parties in order to 

induce them not to rescind or  modify their contract supported by consideration?

A: 
Yes.  If the parties perform, the contract is valid, because they had the right to rescind or modify, and they did not.

4.      ACCORD AND SATISFACTION
1.  
Foakes v. Beer: Part payment by the debtor of an amount undisputedly due is NOT satisfaction for the debt because there is no consideration to support discharge.  This rule applies only to liquidated claims.  (For installment contracts, it is satisfaction for that installment only).

2.  
When a question of accord & satisfaction is presented the discussion should be divided into three parts.

a.  
Have the parties gone through a process of offer and acceptance?

The offeror must make it clear that the offeror seeks total discharge.  Otherwise, any payment made and accepted will be treated as a part payment.



b.  
Has the accord been carried out?

c.  
Is there consideration to support the accord and satisfaction?


3.  
CHECKS MARKED PAID IN FULL

a.  
Cashing the check or holding the check for an unreasonable period of time operates as acceptance if the claim is unliquidated.

b.  
UCC says person cashing the check can reserve their rights by strictly reserving them.  NY also allows this.  Common law says no.

UNCONSCIONABILITY

ISSUES:

1.  
Is an extremely excessive price at the time of the contract alone sufficient grounds for unconscionability?

-
Yes.  Under the UCC 2-203 unconscionability is defined as a situation in which there is 
inequity so strong, gross, and manifest that it must be impossible to justify at the time of the creation of the contract.

2.  
Is a highly unreasonable clause considered unconscionable?

-
Yes.  If there is no showing of a valid waiver of normal rights.  Unconscionability may be found where a party in a SUPERIOR BARGAINING POSITION exploits the unequal position to impose highly unfair and unreasonable terms on the other party.  Parties may 
do this voluntarily, knowingly, and intelligently, but the burden is on the party wanting to enforce the clause to show that there was a valid waiver of normal rights.

REMEDIES:

1.  
Refuse to enforce contract.

2.  
Enforce remainder w/out the unconscionable part.

3.  
Limit unconscionable part to avoid an unconscionable result.

MODIFICATION OF CONTRACT  

1.  
A party seeking to modify a contract must do so for COMMERCIALLY REASONABLE REASONS, and IN GOOD FAITH.  An attempt to modify by using coercive conduct to extract a price can be considered Not in good faith.  Economic Duress

2.  
UCC 2-209

An agreement modifying a contract needs no consideration to be binding, however a signature is necessary.

3.  
Common Law requires new consideration except if there is a change on both sides.

4.  
Common Law does not recognize "no oral modification" clauses.  UCC. allows it.

MUTUALITY OF OBLIGATION  

A.   
The Requirement of Mutuality

Consideration must exist on both sides of the contract; that is, promises must be mutually obligatory.  There must be a promise for a promise.  If one party is free to terminate at anytime, the other cannot be held to a perpetual license.

1.
Requirements and Output Contracts

Consideration exists, as the promisor is suffering a legal detriment in that he has lost the right to buy the goods he may need from another source.

2.
Conditional Promises

Are enforceable unless the "condition" is entirely within the promisor's control.

a. Promise Conditioned on Satisfaction is not illusory since one cannot turn them down unless they are dissatisfied.

3.
Best Efforts Implied

In exclusive marketing agreements, Cts usually imply best efforts & sustain contract.

B.   Substitutions For Consideration

     
1.
Promissory Estoppel or Detrimental Reliance

Section 90 of 2nd Restatements says, "a promise is enforceable to the extent necessary to prevent in justice if:

(i) 
Promisor should reasonably expect to induce action or forbearance;



(ii) 
and such action or forbearance is in fact induced;



(iii) 
and the remedy may be limited as justice requires.

C.   The U.C.C.

     
1.   Modification of a Contract

Consideration is not necessary to a good faith modification of a contract.

CAPACITY OF PARTIES  
INFANTS (under 18)

1.  
An infant's promise is voidable.


a.  
Avoidance or disaffirmance

An infant may disaffirm a contract at any time prior to ratification.  The entire contract must be avoided.  Disaffirmance may effectively be made during infancy and once made is irrevocable.  An infant may also avoid a contract within a reasonable time after he reaches majority.  In the case of real property, the infant must wait until he reaches majority.


b.  
Ratification

An effective ratification cannot take place prior to the attainment of majority.  After majority, the infant may ratify in three ways. 1) Express ratification; 2) Ratification by conduct; 3) Failure to make a timely disaffirmance.


c.  
Restitution

Infant as D: Upon disaffirming, the infant is liable for the return (or the value) of any tangible benefits received and retained.  If the infant has exchanged or sold the property, and the proceeds can be traced, the infant will be liable to the extent of the traceable assets he retained.

Infant as P: Upon disaffirmance infant sues for the return of the consideration minus the value of the use and depreciation of any property obtained from the D.

d.  
Necessaries:  Infant is liable for the reasonable value of necessaries furnished.  Food, shelter, clothing, and medical services.

2.  
Misrepresentation of Age.

-
Despite misrepresentation of age, vendor is not entitled to recover.

Mentally Infirm:

If the vendor knows or should have known that the person is incompetent then the 
Contract is voidable.  If the vendor doesn't know of the incapacity then the incompetent party cannot disaffirm.



a. 
Tests for mental incompetence:

Cognitive Test: If the person understands the nature of the transaction then there  is no power to disaffirm.

Motivational Test: If the motives of the person look competent then there is no power to disaffirm.

-
Requirement of Restitution: If the transaction is executed, and the other party took no advantage of the incompetent, and had no reason to know of the infirmity, it is not voidable unless the incompetent can place the other party in status quo ante.

PROMISSORY ESTOPPEL  

A.  
RESTATEMENT § 90


3 Conditions

1.  
Was the promise one which the promisor should reasonably expect to induce action or forbearance of a definite & substantial character in the part of the promisee?


2.  
Did the promise induce such action or forbearance?


3.  
Can injustice be avoided only by enforcement of the promise?

B.   
Charity or Marriage Settlement

A charitable subscription or a marriage settlement is binding without proof that the promise induced action or forbearance.

PAROL EVIDENCE & INTERPRETATION

A. 
The Parol Evidence Rule

1.  
If there is a total integration, ie., the contract is meant to be final and complete, the contract cannot be contradicted, and cannot be supplemented.

2.  
If there is a partial integration, ie., the contract is final but incomplete, the contract cannot be contradicted, but may be supplemented by evidence of consistent additional terms.

An oral agreement can only be permitted to vary a written contract when 1) It is collateral; 2) It does not contradict the express or implied conditions in the written contract; and 3) it does not consist of terms which the parties could have reasonably been expected to embody them in the original writing.


3.  
Evidence of subsequent agreements is not subject to the Rule.

*****LOOK AT PLAIN MEANING OF THE CONTRACT!!!*****

B.  
Williston's Rules on Parol Evidence
If the writing expressly declares that it contains the entire agreement of the parties in what is usually referred to as a merger clause, this declaration conclusively establishes that the integration is total, unless the document is obviously incomplete or the merger clause was included as a result of fraud or mistake or any reason exists that is sufficient to set aside a contract.  Despite a merger clause, parol evidence is admissible to show that the agreement is void or voidable, or to show grounds for granting or denying recision or reformation.

In the absence of a merger clause, the determination is made by looking to the writing.  Consistent additional terms may be proved if the writing is obviously incomplete on its face, or if it is apparently complete but, as in the case of deeds, bonds, bills, and notes, expresses the undertaking of only one party. 

When a term, is offered into evidence, not found in the writing, & the court concludes that it would have been natural for the parties situated as they  to have included that term in the writing, the term may not be admitted into evidence, even if it is not contradictory.

C.  
Corbin's Rules on Parole Evidence
All relevant evidence should be taken into account in making the determination.  Under his view, a writing is ordinarily a partial integration.

D.  
When more than one meaning is possible.

If the language in the contract could fairly support either interpretation, the extrinsic evidence relevant to prove either meaning is admissible.

E.  
UCC. 2-202

The presumption is that a writing is a partial integration.  This presumption is overcome if the parties actually intend the writing to be a total integration, or if it is certain that parties similarly situated would have included the term in the writing.  A merger clause is enough evidence of total integration, unless it is "boiler plate."

***Course of dealings, usage of trade, and course of performance is always admissible.

STATUTE OF FRAUDS   

1.  THE ONE YEAR RULE

A.
No action shall be brought upon any agreement that cannot be performed within a year; unless the promise be in writing and signed by the party to be charged or his agent.

Even if it was not contemplated that the contract actually be performed within a year, if it could have been performed within a year the statute of frauds does not apply.  An oral contract does not fall under the statute of frauds if its performance is possible even though not probable within a year.

Defeasance:  If a contract for more than one year can be defeated within 1 year, the statute of frauds applies and a writing is required.


Real Property: Real property must always be in writing.

   B.  
Effect of part or full performance


Restatement 217 A.  Part performance, Ct uses equitable estoppel.

   C.  
The Memorandum (More than one Writing)

The Statute of Frauds does not require the memo expressing the contract be in one document.  It may be pieced together from separate writings, connected with one another either expressly or by the internal evidence of subject matter & occasion.

   D.  
Recision of contract that is w/in the S of F.

Recision does not have to be in writing unless the parties include a no oral modification clause.

   E.  
Contents of the Writing Should:

1) 
indicate that a contract has been made or that the signer has made an offer;


2) 
state with reasonable certainty



a) 
the identity of the parties;



b) 
the subject matter;



c) 
the essential terms;



d) 
by whom & to whom the promises are made.


3) 
be signed by the party to be charged.


4) 
Implied Terms are deemed to be part of the memorandum.

F.   What is a Signature?

Any mark, written, stamped or engraved which is placed by a party anywhere on the 
writing with intent to assent and adopt the writing as the party's own.

AVOIDANCE  
A.  
Duress

A contract entered into under duress is not void, it is merely voidable, and therefore capable of being ratified after the duress has been removed.  Ratification results if the party accepts the benefits flowing from the contract, or remains silent or acquiesces in the contract for any considerable length of time after opportunity is afforded to annul or void it.

1) economic duress:  a) D caused the duress; b) No other reasonable alternatives; c) ordinary remedy for breach would not be adequate.

B.  
Undue Influence

Using the relationship to gain an advantage in contractual relations is undue influence 
making the agreement voidable.  The relationship must be confidential.  The marital 
relation does not automatically give rise to a confidential relationship, but it "arises when 
one party places confidence in the other with a resulting superiority & influence on the other side."  Exerted influence cannot be branded "undue" merely because it is persuasive 
& effective.  Also look to vulnerability, emotional state etc...

C.  
Misrepresentation & Non-disclosure


A.  
To show misrepresentation or non-disclosure:

1.  
Was there reliance on the misrep or non-disclosure?  Even if Misrep by mistake.

2.  
Were the misreps or non-disclosures material to the transaction?


 
3.  
Was the reliance justifiable?  (Was P obligated to check?)

Obligated to check: No longer Caveat Emptor.  New rule is only when buyer's acts in failing to discover defects were wholly irrational or in bad faith can he be barred from recovery.

B.  
A party may reasonably rely on opinions as assertions of fact when given by a party 
of superior knowledge on the subject.

C.  
Where both parties to a sale are mistaken as to the nature & value of the article sold, but the thing sold was the same as the thing delivered, & the vendee has committed no fraud, the vendor may not rescind the sale.  Further, if the contract for sale is "as is", even if there is a mutual mistake, there is no recision, b/c the clause suggests that the buyer assumes the risk

D.  
Normally, recision will be granted for mistake of fact, but not for mistake of judgment.

E.  
When there is a mixed mistake of fact & judgment, where the error is promptly called to the other party's attention & no injury is suffered by the nonmistaken party & enforcement would be unfair, recision is warranted.

F.  
When there is a mutual mistake in the preparation of the document, the Ct. may reform it to comport with the true terms of the agreement between the parties.  P has a heavy burden of proof in establishing that a mutual mistake was made.  Clear and convincing evidence.

CONDITIONS   

A.  NATURE & CLASSIFICATION OF CONDITIONS

1.  
Definition

A condition is an act or event other than a lapse of time which, unless the condition is excused, 1) must occur before a duty to perform a promise in the agreement arises (condition precedent) or 2) which discharges a duty of performance that has already arisen (condition subsequent).  If it cannot be determined whether the words are a promise or a condition, the Ct. will treat them as a promise.
2.  
-
Condition Precedent:  "I will pay you $1 if X wins."

Burden of proof is on the party who's hands the info. is more likely to be.

-
Condition Subsequent:   "I will pay you $1, but if Y wins I don't have to pay."

Burden of proof is on person who benefits from the condition.

3.  
Promise (covenant) or Condition?  (ILFELD CO. v. TAYLOR)

Test 1(Restatement)

-
"If in an agreement words that state that an act is to be performed purport to be the words of the person who is to do the act, the words are interpreted, unless a contrary intention has been manifested, as a promise by that person to perform the act."

"If the words purport to be those of a party who is not to do the act they are interpreted, unless a contrary intention has been manifested, as limiting the promise of that party by making performance of the act a condition."

Test 2

-
Ct. determines whether the particular stipulation goes to the root of the contract so that failure to perform it would render the performance of the rest of the agreement by P a thing different in substance from what the D has agreed to(promise), or whether it merely partially affects it and may be compensated for damages (condition)

B. CONDITIONS & PROMISES AS RELATED TO SUBSTANTIAL PERFORMANCE & MATERIAL BREACH.

Express Conditions and implied-in-fact conditions must be fully performed, but constructive conditions need only be substantially performed.

Example:  A agrees to charter a vessel to B, and B agrees to pay for the vessel when it arrives.  The agreement states "the vessel to sail from England on or before Feb. 4."  The 
vessel doesn't sail until Feb. 5.

1) 
If the quoted language is only language of express condition, B is free to cancel because the express condition has not been literally performed.  B can't sue A because since it is a condition, A didn't make a promise.

2) 
If the quoted language is only language of promise so that A has promised to cause the vessel to sail on or before Feb. 4, there are two possible ways to approach it.

a) 
If A sues B for refusing to accept the ship, the doctrine of constructive condition is involved.  The Court constructs the condition that A must perform before B.  Therefore, the issue is whether A has substantially performed the constructive condition.

b) 
If B sues A, the issue is materiality of the breach.  If the breach is material, B can cancel and sue for total breach.  If the breach is immaterial, B must perform and can only sue for partial breach.

3) 
If the quoted language is implied-in-fact condition, (same as 1).

           Test for Constructive Conditions:

a) 
Was there an event that changed the basic assumptions of the parties?


b) 
Did the event render performance impossible or impractical?


c) 
Did any party assume the risk?


d) 
If not, then who should we allocate the risk?

Who is better able to guard against the risk? Better able to bare the risk?

1.  
MAY THE AGGRIEVED PARTY CANCEL? (Factors to determine materiality of breach):

(a) 
Extent the contract has been performed at the time of breach.

(b) 
The earlier the breach the more likely to be regarded as material.


(c) 
Willful breach is more likely to be regarded as material.



(d) 
Degree of hardship on the breaching party.

(e) 
Extent aggrieved party has or will receive a substantial benefit from the promised performance.

(f) 
Adequacy with which the aggrieved party may be compensated by damages for partial breach.

(g) 
The type of contract involved.  For example, in a contract for the sale of goods, the "perfect tender" rule applies except in the case of installment delivery contracts.

2.  
MAY THE DEFAULTING PARTY RECOVER?(Factors determine substantial performance).

(a) 
to what extent has the injured party obtained the benefits sought by contracting?

(b)
to what extent may the injured party be adequately compensated in damages?

(c)
to what extent had there been performance or preparation for performance?

(d)
How great is the hardship if the breaching party is not permitted to recover?


(e)
Was the breach willful?

(f)
How certain can the Ct. be that the party in breach would have completed performance?

3.  
EFFECT OF DELAY

If the contract makes "time of the essence" ordinarily, lateness will be considered a material breach.  Otherwise, a reasonable delay will not be considered a material breach.  U.C.C. makes everything time of the essence except in the case of installment contracts.

C.  
RECOVERY DESPITE MATERIAL BREACH OR FAILURE TO PERFORM SUBSTANTIALLY.

1.
DIVISIBILITY:

A contract is divisible if the performances of each party are divided unto two or more parts and the performance of each part by one party is the agreed exchange for a corresponding part by the other party.  If a divisible portion is substantially performed, recovery may be had for that portion despite a material breach of the overall contract.

2.
IMPOSSIBILITY:

Impossibility excuses a condition if the condition excused is not a material part of the agreed exchange and if forfeiture would otherwise occur.

D.  HAVE THE CONDITIONS BEEN EXCUSED?

1.  Excuse of Condition by Hindrance or Failure to Cooperate

If a party having a duty of performance that is subject to a condition prevents the 
condition from occurring, he no longer has the benefit of the condition.  This is only if he does it to hinder or prevent the condition.  If it is done for valid business reasons, it  is not bad faith and therefore does not excuse the condition.


2.
Excuse of Condition by Breach

The breach must be material in order to excuse performance.


3.
Excuse by Anticipatory Repudiation


4.  
Waiver

When a condition or duty of performance is broken, the beneficiary may (i) terminate his liability, or (ii) continue under the contract.  If he does the latter, he will be deemed to have waived the condition or duty.  The waiver may later be retracted by reasonable 
      notification that it will not be waived in the future so long as the other party has not relied to his detriment on the waiver.

5.   
impossibility (if the condition is not material and a forfeiture would otherwise occur).

E.  
CONDITIONS OF "SATISFACTION"

1.  
The promisor is the sole judge of the quality of the work, and his right to reject it, if in good faith, is absolute.  It is not illusory B/c it must be in good faith

F.  
PROSPECTIVE UNWILLINGNESS & INABILITY TO PERFORM (REPUDIATION)
1.  
Repudiation As A Breach Creating A Cause Of Action

A repudiation is a promisor's unjustified statement positively indicating that he or she will not or cannot substantially perform, or the promisor's voluntary act that renders the promisor's substantial performance impossible.  A repudiation is a total breach.  To establish a cause of action the aggrieved party must prove the contract, the breach by repudiation, and that he would have been ready, willing and able to perform but for the repudiation.

2.  
Role Of Good Faith

A promisor's good faith but unjustified cancellation of the contract is a repudiation.

FORFEITURE   

1.  
Ct. tries to rule against forfeiture if possible.

2.  
If the condition not met is minor, and its requirement will involve extreme forfeiture or penalty, then it may be excused.

ASSURANCES   

1.  
UCC 2-609

When a party has reasonable grounds to believe that performance by the other party is insecure, he may demand assurances & may withhold his services until he receives the 
assurances.  If none are received within 30 days, it may be considered a constructive repudiation.

2.  
If a demand for assurances is unjustified, it is a repudiation!

THIRD-PARTY BENEFICIARIES     

A enters into a valid contract with B that provides that B will render some performance to C.

Three main things to look at:

(i) 
Is C a 3rd party beneficiary?

(ii) 
Can A & B alter things to deprive C of his rights?  That is, when do C's rights vest?

(iii) 
What are the rights of A & C against B?  What are the rights of C against A?

1.  Who is a 3rd party beneficiary?
a.  Categories of Beneficiaries


1) Intended v. Incidental beneficiaries

a.
Test:  "To whom is performance to be given according to the language of the contract?"

b.
Determining Promisee's Intention



Look at the following factors:

(1) 
Is the 3rd party expressly designated in the contract?

(2) 
Is performance to be made directly to 3rd party?

(3) 
Does 3rd party have any rights under the contract (ex.  when & where performance is to be made)?

(4) 
Does the 3rd party stand in such a relationship to the promisee that one could infer that the promisee wished to make an agreement for her benefit?

2) Creditor or Donee Beneficiary


      

a.
Creditor Beneficiary
The object of the promise is to bring about the payment of a debt owed a third party by the promisee.


      

b.
Donee Beneficiary
The object of the promise is to arrange a gift or create a right in the third party irrespective of motive.

2.  When do the rights of the beneficiary vest?
An "intended" beneficiary can enforce a contract only after his rights have vested.  This becomes important when the original parties to the contract take actions that affect the 3rd 
party beneficiary.  The general rule for both creditor & donee beneficiaries is that their rights vest when the beneficiary:

(i) 
Manifests assent to the promise in a manner invited or requested by the parties;


(ii) 
Brings suit to enforce the promise;

(iii) 
Materially changes his position in justifiable reliance on the promise.


(iv) 
Minor’s rights vest immediately.

3.  What are the rights of the Promisee & 3rd Party Beneficiary?
      a.

3rd party beneficiary vs. Promisor

The third party beneficiary may sue the promisor on the contract.


1) Promisor’s Defenses


     

a) 
All of promisor's defenses against Promisee

Because the third party beneficiary's rights are derivative, the promisor may raise any defense against the third party beneficiary that he would have against the promisee, including: lack of assent, lack of consideration, illegality, impossibility, and failure of a condition.

b)
All of Promisee's Defenses Against 3rd party beneficiary if promise not absolute.

If the promise is "I will pay X whatever you owe him in exchange for your services" then you can assert promisee's defenses.  However if the promise is "I 
will pay X $50 in exchange for your services" then you cannot raise promisee's defenses

      b.  
3rd party beneficiary vs. Promisee


1) 
Creditor Beneficiary

A 3rd party creditor beneficiary may sue the promisee on the existing obligation between them.  The contract between the promisor and promisee does not act to discharge the promisee's obligation to the 3rd party.  Creditor can sue both people.



2) 
Donee Beneficiary

A 3rd party donee beneficiary may not sue the promisee.  The promisee's act is gratuitous and she may not be held.  (Unless reasonable reliance to 3rd party's detriment).

      c.

Promisee vs. Promisor


1) 
Donee situation

The promisee has sufficient interest to entitle him to sue promisor for damages or seek performance unless the 3rd party beneficiary releases promisor or makes other arrangements.



2) 
Creditor situation

The promisee may recover against the promisor or seek performance if the promisee has not yet paid the third party beneficiary the debt he owed.

ROUSE v. UNITED STATES:
Rouse (D) promised to pay Winston's creditor, but refused to do so after discovering flaws in his own contract with Winston, and in Winston's contract with her creditor.

Rule 1: 
A promisor may assert against a third party beneficiary a defense which he would have against the promisee.

Rule 2: 
A promisor cannot assert against a third party beneficiary a defense which the promisee would have against the third party beneficiary.  Unless the promisor's agreement is to be interpreted as a promise to discharge promisee's debt.  If not, then the promise means that the promisor agrees to pay a sum to the third party  beneficiary to whom promisee claims to be indebted.  It becomes immaterial whether the promisee is actually indebted to him.

ASSIGNMENT OF RIGHTS & DELEGATION OF DUTIES     
1.  ASSIGNMENT OF RIGHTS
a.   
What rights may be assigned?



Generally, all contractual rights may be assigned.



EXCEPTIONS:
1) Assigned Right Would Substantially Change Obligor's Duty.
     



a) 
Personal Service Contracts:  Where the assignment of rights would result in the obligor having to perform personal services to someone else.  This usually only applies where the nature of personal service is unique (lawyers, doctors, authors).

b)
Requirements & Output Contracts

Under Common Law Cannot Assign, but under UCC 2-306 it may be allowed if it doesn't alter the quantity required in an unreasonably disproportionate way.

2) 
Rights Assigned Would Substantially Alter Obligor's Risk.


3) 
Assignment of Future Rights

The assignment of a right expected to arise under a contract not yet existing is only a promise to assign the right when it arises.  Contrast this with future rights in existing contracts, which are assignable.




4) 
Assignment Prohibited By Law

5) 
Express Contractual Provision Against Assignment

Assignor can assign the right, but then can be sued for breach.

Whether such a provision can be effective depends on:


      
a) 
Assignee Has Notice of Provision


      


b)
Wording that "Assignment Is Void"


      


c)
Wording that "Contract Is Void"

*  Restraints on the power to assign operate only against the parties, not against assignment by operation of law.

     b.  What Is Necessary For An Effective Assignment?



1) 
Requirement of Writing

A writing is usually NOT required to have an effective assignment.




Exceptions:



a) 
Wage Assignments;




b) 
Assignments in interest of land;




c)  
Assignments relating to the sale of goods over $500.

d) 
Assignments of chose(ex.:stock certificate) in actions worth more than $5,000;

e) 
Assignments intended as security interests under Article 9 of UCC.



2) 
Requirement of Adequate Description



3) 
Requirement of Present Words of Assignment

It is necessary that the assignor manifest an intent to transfer his rights under the contract completely & immediately to the assignee.  It is not necessary to use the word "assign."  You can use (convey, sell, transfer etc...).


4) 
CONSIDERATION IS NOT REQUIRED!
c.   
Is The Assignment Revocable?


1) 
Assignment for Consideration:




IS IRREVOCABLE!!!


2) 
Assignment without Consideration:




IS REVOCABLE



Except:


a. 
If the obligor has already performed.

b
If a token Chose Is Delivered (stock certificate, passbook etc...)



c
Assignment of a simple chose in writing.

d. 
Estoppel: Assignor should reasonably foresee that assignee will change his position in reliance on the assignment & such detrimental reliance occurs.

e. 
Equitable Assignment if gratuitous but made by a signed writing that was delivered.


3) 
CASES & ISSUES

Donovan v. Middlebrook: An agreement to pay a debt out of a designated fund 
does not necessarily operate as an equitable assignment thereof.  The test is whether the debtor would be justified in paying the debt or portion directly to the alleged assignee.  EX.  "I agree that X is entitled to 1/2 the commission." (NO ASSIGNMENT).  EX.  "I agree that I transfer or sold to X 1/2 the commission." 



(Yes Assignment).

d.   
What are the Rights & Liabilities of the Parties?

       
1) 
Assignee vs. Obligor

Since the assignee is the real party in interest, he may enforce his rights against the obligor directly.


2) 
What Defenses Does Obligor Have Against Assignee?

The assignee's rights against the obligor may be subject to any defenses that the 
obligor had against the assignor.

2.  
Delegation of Duties
     
Duties may not be assigned, but rather they are delegated.

a.   
What Duties May Be Delegated?

       
1) 
General Rule

As a general rule, all contractual duties may be delegated to a third person.

       
2) 
Exceptions


a) 
Duties Involving Personal Judgment & Skill

b) 
If performance by the delegate will materially change the obligee's expectancy.




c) 
If the contract restricts delegation.

b.   
What Is Necessary for Effective Delegation?

A delegation may be either written or oral, but the delegator must have manifested a present intention to make the delegation.

c.    
Cases & Issues

Western Oil v. Bliss Wetherbee:  Although an obligor under a contract may delegate his duties to another, he remains liable for the performance obligations unless the obligee consents to the release.

NOVATION         

The requisites of a novation:



1) 
A previous valid obligation;



2) 
An agreement of all the parties to a new contract;

3) 
The extinguishment of the old obligation; and the validity of the new one.

RESTITUTION       

1.
The goal of restitution is to place the aggrieved party in the same position the party had enjoyed prior to entering the contract.  (Damages are putting the party in the position he would be in if the contract was fulfilled.

2.  
RESTITUTION IS NOT AVAILABLE AFTER COMPLETE PERFORMANCE!!!

DEFENSES          
A.   IMPRACTICABILITY:  
When a performance becomes impracticable because of an event, the non-occurrence of which was a basic assumption on which the contract was made, 
the duty is discharged, unless language or situation points to a contrary result.

B.   FRUSTRATION: 
Where the object of one of the parties is the basis upon which both parties contract, the duties of performance are constructively conditioned upon the attainment of the object.  There must be (1) an event that frustrates the purpose of one of 
the parties and the non-occurrence of this event must be the basis on which both parties entered into the contract; (2) the frustration must be total or near total; (3) the party who asserts the defense must not, expressly or impliedly, have assumed the risk of this occurrence nor be guilty of contributory fault.

C.   ILLEGALITY

D.   DISCHARGE

E.   UNCONSCIONABILITY

THE IMPORTANT RULES / ISSUES

The Mailbox Rule: 
In the case of an offer looking to a bilateral contract, the acceptance is effective the moment it is put out of the possession of the offeree provided it is sent in an authorized manner.  The U.C.C. substitutes the words "by any manner reasonable."  Even if the offeree is able to regain possession of the letter, the letter of acceptance is still effective.  An acceptance dispatched after a rejection has been sent is not effective until received and then only if received prior to the rejection.  If the acceptance is sent first, but the rejection is received first, there is still a valid acceptance, but if the offeror relied on the rejection, the offeree will be estopped from enforcing the agreement.  The Mailbox Rule does not apply to acceptance of  irrevocable offers which are effective when received.

Prescribed Method of Acceptance: 
If the offeror prescribed an exclusive method of acceptance, it must be followed or else no contract.

Mistake In Transmission: 
The message as transmitted is operative unless the other party knows or has reason to know of the mistake.

Indefiniteness:  
The offer must be so definite as to its material terms or require such definite terms in the acceptance that the promises & performances to be rendered by each party are reasonably certain.  Material terms include subject matter, price, payment terms, quantity, quality, duration, and the work to be done.  The U.C.C. has specific provisions that supply reasonable terms for price, time of delivery, place of delivery, shipment, payment, duration, and specification of assortment.  U.C.C. will not supply a quantity.

Pre-Existing Duty Rule: 
A party who does or promises to do only what he is legally obligated to do already, is not suffering detriment and therefore is not consideration.  This rule does not apply to unliquidated claims.  Modification is not enforced unless both parties suffer new detriment, or if it is fair and equitable in view of circumstances not anticipated when the contract was made.  The U.C.C. allows modification without new consideration even if it is oral.

Illusory Promises: 
An illusory promise is an expression cloaked in promissory terms, but actually reveals that the promisor has made no commitment.  Cts. do not like to defeat agreements on this basis, so they often insert the requirement of good faith and/or reasonableness.

Moral Obligation: 
A promise made in recognition of a prior moral or  legal obligation is not enforceable.  The exceptions are:  (i) promise to pay fixed amount for services previously requested where no price was fixed (however if the services were rendered without expectation of payment, it is not enforceable); (ii) promise to pay when services were not requested, are enforceable to the extent necessary to prevent injustice; (iii) promise to pay debts discharged by the statute of limitations; (iv) promises to perform a voidable duty.

Promissory Estoppel: 
The elements required for the doctrine to operate are: (1) A promise is required.  (2) The promise must be one which the promisor should reasonably anticipate will lead the promisee to act or forbear (justifiable reliance).  (3) The promise may be enforced to the extent of reasonable reliance.  (4) A charitable subscription or a marriage settlement is binding without proof that the promise induced action or forbearance.

Restitution After Disaffirmance (minors): 
Although an infant has the right to disaffirm, the infant is liable for the return (or the value) of any tangible benefits the infant has received and still has.  If upon disaffirmance the infant sues for the return of the consideration, the infant's recovery is offset by the value of use and depreciation of any property obtained from defendant.  The more traditional view only required the infant to return what he still retained.

Parole Evidence Rule: 
A total integration may not be contradicted or supplemented.  A partial integration may not be contradicted but may be supplemented by consistent additional terms.  The rule does not exclude evidence offered to show that the agreement is void or voidable.

Under the U.C.C., course of dealings, usage of trade, & course of performance are always admissible.

Statute Of Frauds: 
Must be in writing: (1) a promise to answer for the debt, default or miscarriage of another; (2) a contract of transfer of real property; (3) a promise which by its terms cannot be performed within one year from the making thereof; (4) a promise in consideration of marriage; (5) contracts for the sale of goods for $500 or more.

Performance of Express & Constructive Conditions: 
Express conditions must be fully performed.  Constructive conditions are satisfied by substantial performance.  If a party has substantially performed, any breach is immaterial.  A party who has materially breached cannot have rendered substantial performance.

Effect Of Delay: 
A reasonable delay is not a material breach unless the contract expressly makes "time of the essence" or the contract is for the sale of goods and there is a day or period certain for performance.

Excuse Of Conditions: 
A condition is excused by prevention, hindrance, or failure to cooperate, provided the conduct is wrongful.  A condition may be excused if it involves an extreme forfeiture, and its occurrence is not a material part of the agreed exchange.

Repudiation:  
A repudiation is a material breach whether or not

performance is due now or in the future.  A party's unjustified statement positively indicating an inability or unwillingness to substantially perform is a repudiation as is a voluntary act that renders one's own performance impossible or apparently impossible.  A repudiation may be retracted before the aggrieved party has cancelled or materially changed position.

Assurances:  
Under the U.C.C. a party who has reasonable grounds for insecurity may suspend performance and demand adequate assurance of the other's performance.  Failure to give adequate assurances within a reasonable time or 30 days which ever comes first, operates as a repudiation.

Implied Warranty Of Merchantability:  
If a seller is a merchant with respect to the kinds of goods contracted for, unless effectively disclaimed, there is an implied warranty that the goods be such as "pass in the trade under the contract description" and "are fit for the ordinary purposes for which such goods are used."

Mutual Recision: 
Within limits, parties to a contract are free to end the obligations of the contract by agreement.  The limits are imposed by the doctrine of consideration.  If the recision occurs before any performance then OK.  If the recision occurs after part performance by one or both parties then OK.  If the recision occurs after full performance by one party then NOT OK.

Novation:  
A contract is a novation if it (1) discharges immediately a previous contractual duty, and (2) creates a new contractual duty, and (3) includes as a party one who neither owed the previous duty nor was entitled to performance.

Release:  
A writing manifesting an intention to discharge another from an existing or asserted duty.  A release supported by consideration discharges the duty.  Today the effectiveness of a release without consideration is dependent on local laws.  The U.C.C. provides that "any claims or right arising out of an alleged breach can be discharged without consideration by written waiver or renunciation signed and delivered by the aggrieved party.

Misrepresentation:  
Avoidance may be based on a negligent or even an innocent misrepresentation.  However, an intentional misrepresentation need not be material, while an unintentional misrepresentation must be material for avoidance.

Fraud In The Factum: 
Where a party signs a document that is radically different from that which was represented and the circumstances are such that a reasonable person similarly situated would have signed it, the document is VOID.  (Fraud in the Inducement is merely voidable).

Intended Beneficiaries: 
A third person to whom a promisee intended the benefits of a promisor's promise to run.

Incidental Beneficiaries: 
A party who receives benefits from a promisor's performance but who was not intended to be a beneficiary and therefore has no rights.

Creditor Beneficiaries: 
If a promisee extracts from the promisor a promise to render performance to a third party b/c the promisee is indebted to the third party, the third party is a creditor beneficiary.

Donee Beneficiaries: 
If the promisee's purpose in extracting the promise is to confer a gift upon the third party, the third party is a donee beneficiary.  The distinction b/t donee & creditor is not ordinarily important on the issue of intent to benefit, but may be important on the issue of when rights vest.  A donee beneficiary has rights against the promisor, but no rights against the promisee.

Non-Assignable Rights: 
A right is assignable except where the assignment would: (1) materially change the duty of the other party; (2) materially vary the burden or risk of the obligor; (3) impair materially the other party's chance of obtaining return performance; (4) be contrary to public policy.

Non-Assignable Duties:  
(1) where the contract is predicated on the unique skills of the obligor; and (2) where the contract is predicated on the trust and confidence that the obligee has placed in that obligor.
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