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Choice Of Law:
1.) Common Law (CL), law derived from the cases.  Governs all domestic non-sales of goods cases.  Injured party’s damages are measured by the expectation interest.

2.) Restatement, Produced by the American Law Institute.  Is in conflict with the CL at certain points.  But in general agrees with the case law on most issues.  It is very forward looking, in that it has adopted portions of the UCC and other legal theories to advance the CL.

WG: Thinks the Restatement is intellectually dishonest because it takes UCC principles (sales of goods) and applies them to normal K’s.

3.) UCC, Covers the sales of goods and is an addition to the case law.  Where the UCC does not have an applicable provision, you are to refer to the CL.  Norcon can be used to apply a UCC principle to a non-sales of goods case.  Provides consequential damages for the buyer but not the seller.

4.) CISG, covers international sales of goods where the buyer and seller have their place of business in different countries.  Provides consequential damages for both parties.  Japan and England are not a party to it.  Please remember the CISG refers to people who have their “places of business” in different countries.  This means citizenship is irrelevant.  Furthermore “places of business” = merchants.  The CISG does not apply to people buying for personal use.

5.) UNIDROIT, is a general agreement on the principles of international contracts.  Think of it as an International Restatement of Contracts.  It can supplement the CISG in certain areas.  I’d worry about this document the least.

I.   Damages for Breach of Contract

A. Damage Interests

Expectation Interest, (the benefit of the bargain), Court attempts to put the promisee in the position in which the promisee would have been had the promise been performed (i.e. had there been no breach).  This is the generally used measure.  The expectation interest is not based on the injured party’s hopes at the time if making the contract but on the actual value that the contract would’ve had to the injured party had it been performed.

· The breach must have caused the loss

· The UCC takes the expectation approach (UCC 1-106(1))

· (Profit + Reliance expense) – Expenses saved

The UCC has a different method for arriving at damages:

Sellers Breach, UCC § 2-713, the Buyer recovers the difference between the market price and K price or between cover price and contract price.

Buyer’s Breach, UCC § 2-708, for total breach by the buyer the seller may recover the difference between the K price and the market or resale price.  If the seller has an unlimited supply of goods they may recover the lost profits on the sale.

Reliance Interest, If the promisee changed it’s position to its detriment in reliance on the performance (by incurring expenses in performing or preparing to perform) the court can award damages to compensate for this loss.  It puts the promisee back into the position promisee would’ve had, had the promise not been made.

· Reliance interest is ordinarily smaller than expectation, b/c reliance does not account for lost profit.

· Reliance is awarded when full expectation damages are for some reason regarded as inappropriate and the court turns to the reliance interest as a lesser-included component of expectation.

· Reliance can also be used to establish a K.

Restitution Interest, If the promisee conferred a benefit on the promisor in the course of the transaction (by delivering something to the promisor or improving the promisor’s property) the court may award the promisee a sum of money intended to deprive the promisor of the benefit.

· The object of restitution is to prevent unjust enrichment and put the party in breach back in the position they would’ve been w/o the contract.

· The focus here is on the party in breach and not the injured party.

· Restitution interest is generally smaller than either expectation or reliance, b/c it does not include lost profit or reliance expenses.

· UCC § 2-715, Buyer’s Incidental and Consequential Damages.

· This is the default measurement for tortious interference with K.

Expectation Interest


Hawkins v. McGee pg.69

Doctor guarantees patient he will make his hand 100% good.  The result is a hairy, ugly, fairly useless hand.  The court rules b/c doctor promised 100% hand this case should be judged like a contract.  ( entitled to expectation interest of his hand or rather the difference in value to him of a perfect hand and the hand in its present condition.


J.O. Hooker & Sons v. Roberts Cabinet Co. pg. 81

( Hooker entered into a sub-K w/ ( Roberts.  Dispute arose as to which party had duty to dispose of cabinets as required explicitly in the general K, but only inferred in the sub-k.  Court rules ( is entitled to $ for lost profits, but not storage costs for cabinets, b/c that space had already been leased regardless of K.  ( should measure damages by amount of profit it would’ve made on the whole deal if not for (’s breach and not just the amount of profit ( would’ve made on 4-days factory was shut down due to breach.

· Note the UCC can be used in mixed transactions cases.  These cases involve sales of goods and services.  The UCC can be applied to the part of the K that involves sales of goods and perhaps even extended to the service parts through Norcon.

   B. Limitations on Damages

· The expectation interest is the default measurement, however it only provides an upper limit on damages.  You must consider limitations on expectation, when these limitations apply a court is likely to use the reliance or restitution interests instead.

Foreseeablilty

· denies the injured party recovery for loss that the party in breach did not have reason to foresee as  a probable result of the breach at the time the K was made.  E.g. a man is going to be married to an heiress, his car breaks down on the way to the wedding, he hires a mechanic to repair the car, but the mechanic does the work so poorly that the man can not arrive in time for the wedding, the heiress marries another.  The mechanic is not liable for the loss of the marriage.  The policy reason for this is that imposing liability for unforeseeable loss might impose a burden on the entrepreneur out of proportion to the risk he supposed was involved.

· UCC provides in 2-715, that the seller is liable for loss which the seller at the time of contracting had reason to know.  The UCC makes no such requirement for the buyer.

Hadley v. Baxendale pg. 102


(’s told clerk at (’s delivery service that their mill was stopped, and that a broken shaft must be sent for repair.  The delivery was delayed by neglect.  ( sued for lost profits.  Court ruled that no special circumstance of urgency were communicated to ( and so ( is not liable for loss of profits, since:

· Injured party may not recover for consequential damages unless the loss was such as may reasonably be supposed to have been in the contemplation of both parties at the time the made the K, as the probable result of the breach of it.  Had the ( told ( of the special circumstances the result would’ve been different the injury would’ve been foreseeable.

· TREND, is toward narrowing the limitation imposed by Hadley v. Baxendale (meaning we’re opening up liability).  E.g., Damages are not reasonable for loss that the party in breach did not have reason to foresee as a probable result of the breach, when the K was made.

· A loss is foreseeable if it follows in the ordinary course of events for that type of K.  Or It follows as a result of special circumstances the party in breach had reason to know (e.g. you told them so).

· Foreseeability must be determined at the time of the K, not at the time of the breach.

· Only foreseeability by the breaching party is determinative, no meeting of the minds is necessary.

· Foreseeability is objective; liable for what you foresee and should’ve foreseen.

· The loss need only have been foreseeable as probable not certain or necessary result of the breach.

Certainty of Harm

Recovery is precluded for losses beyond an amount that the evidence permits to be established with reasonable certainty.  Doubts are generally resolved against the party in breach.  Even more so if the breach is willful.  Without the certainty requirement, you would have runaway juries.

Chicago Coliseum Club v. Dempsey p.125

( Dempsey contracted with ( Coliseum to fight in an upcoming bought, ( later repudiated the K, ( sues for damages.  ( tried to recover on four grounds but court ruled only losses that are certain are recoverable.  ( could not recover lost profits, b/c no way to know what they would be.

Anglia Television LTD v. Reed pg. 140

( Reed contracted w/ ( Anglia TV to work for them, but later repudiated.  Anglia sued for reliance expenditures and not lost profits, since they could not be determined to a reasonable certainty.  ( asked for $ spent on set before K w/ ( was signed and after.  Court ruled ( can recover both b/c ( knew at the time of signing, ( had gone through considerable expenses, and therefore he knew what the consequences in terms of waste would be.

· This decision is in contrast to Dempsey in that $ expenses prior to the K are recoverable, whereas in Dempsey they were not.

· WG: Does not like this ruling.

Mistletoe v.Locke pg. 143

( Locke enters into K w/ Mistletoe a shopping company.  ( made expenses in accordance w/ K.  ( later breached.  ( sued for reliance interest (she could not sue for an expectation interest b/c she was in the red).  Reliance interest = expenses – loss would’ve suffered if K had been completed.  ( could not prove w/ reasonable certainty what (’s loss would’ve been and so ( got her reliance expenditures.  The court put the burden of proof on ( here as opposed to ( normally.

· Damages are only recoverable where they are reasonably certain.  Uncertainty is a limitation to recovery.

· Person who asserts there would be loss must prove it.

Avoidability of Harm

Damages are not recoverable for loss that the injured party could have avoided w/o undue risk, burden or humiliation.  The injured party is not precluded from recovery to the extent he made reasonable, but unsuccessful efforts to avoid loss.  The policy justifications of such a role is plain, for it encourages the injured party to act so as to minimize the wasteful results of the breach.  E.g. a delivery man contracts to carry goods from NY to Phoenix Arizona and from there to deliver to a place appointed by the (.  After arriving in Phoenix, the ( is late by six hours in telling the final destination of the goods.  The delivery man (() had left his truck running in the 102 degree heat waiting for (’s phone call, b/c of the 6 hr. delay the truck overheats.  ( sues for damages.  Court would rule ( should’ve shut off the truck or moved it into the shade.  (’s own fault, the harm was avoidable.

· UCC § 2-704, Avoidability does not apply if it is reasonable to continue.

· Common law says you proceed at your own risk.

Rockingham County v. Luten Bridge Co. pg. 147

( Rockinham County contracts w/ the ( Bridge Co., to erect a bridge over a river.  ( tells ( sometime after K was signed, that it’s pulling out.  ( kept building anyway and then sued for damages.  Court rules ( is only liable for expenses to the point where K was breached.  The rest of the expenses were avoidable.

New York v. Marsiglia pg. 151

( had employed ( to paint certain pictures for him, but countermanded the order before the work was finished.  ( however, went on and completed the work and sued for the K price.  The court held ( had no right to make the penalty on the ( greater than it would have been otherwise.

Parker v. Fox pg. 152

( Parker entered into K w/ ( Fox to star in a musical film.  ( decided not to make the musical and offered ( a western instead.  ( refused and sued for lost profits (even though both films paid the same amount).  ( argued ( had a responsibility to avoid damages by accepting the film.  Court rules that two jobs were substantially different so ( did not have to accept and therefore could not have avoided the damages.

- WG: Doesn’t think this is an important distinction.

· Purpose of Contracts is to make people want to contract.  The law’s goal in breach of contract is not to deter breach by compelling performance, rather it seeks to compensate the promisee.

Neri v. Retail Marine pg. 163

( Neri contracted with ( Retail Marine to purchase a boat.  ( paid a deposit of $4,250.  Six days later ( rescinded the K.  ( sued not for the difference between the market price and the K price, but for the lost profit.  The court agreed with (.

· In a case where the seller has an unlimited supply of goods, giving the seller the difference between the market and K prices is useless, b/c he would’ve been able to sell those goods to someone else presumably.  Therefore he is entitled to the profits he would’ve made on the sale.

· UCC § 2-708(2), Seller’s Damages for Non-acceptance or Repudiation

   C.   Contracting around the Default Rules of Damages

1.) Liquidated Damage Clauses v. Penalty Clauses

Prior to modern K law, most promises were enforced by an action in debt.  Suppose Hugo proposes to lend Robert $100.  Robert will execute a bond in favor of Hugo for $200, the bond will be made subject to a condition of defeasance, which provides that if he pays the $100 by the due date of the loan, the bond is void.  Technically, speaking this was a conditional penal bond.  

The modern theory is that a contracting party should only be permitted to recover compensation for loss actually suffered.  If a provision is designed to be a penalty, it is unenforceable.  But the rest of the agreement stands, and the injured party is remitted to conventional damages.  If the provision is upheld as liquidated damages, both parties are bound by it.  There are several reasons for allowing liquidated damages, most importantly the reduce the cost of proof for both parties and court time.

· UCC § 2-718, Liquidation must be reasonable in light of harm caused by breach.

· UCC § 2-719, Can add or limit remedies as needed as long as not unconscionable.

· UCC § 2-302, Unconscionable K’s will not be enforced.

· WG: Penalty clauses decrease efficiency.  Societal wealth may be better off through breach of K.

Kemble v. Farren pg. 174

( Kemble agreed to perform in (’s theater.  Their K provided that if either party breached the K, he would pay 1000 lbs. In damages and that, this was not a penalty clause.  The court argues a liquidated damages clause is enforceable, if it is a reasonable prediction of the remuneration for the resulting injury, and the harm caused by the breach is uncertain.  In this case, the clause was a penalty b/c any and all breaches resulted in the same fine.

Requirements for liquidated damages:

1.) must be reasonable

2.) Harm must be uncertain in $ or difficult to prove

3.) Must be intent by parties to liquidate in advance

4.) Can’t be the same for all breaches.

Wassenaar v. Towne Hotel pg. 176

( Wassenaar sued his employer ( Towne Hotel for damages after they fired him.  There was 21 months left on his K, he was able to obtain work a few months later.  His employment K had a liquidated damages clause that obligated ( to pay the remainder of his salary under the K in the event of his termination.  ( argues the stipulated damages clause is void as a penalty b/c the harm to the employee was capable of estimation @ formation of the K, and his recovery is also a windfall, b/c he is recovering for time he was gainfully employed.  Court argues normally your recovery should be reduced by whatever your new salary is, but in this case the ( suffered consequential damages to his reputation as a result of the termination.  The parties may have contemplated consequential damages when drafting the K, and so in this light the damages are fair.

Additionally, even though salary damages are certain, court felt the liquidated damages clause is valid b/c it takes into account factors that are uncertain.

· In this case the ( did have a windfall recovery, b/c he got 21 months salary in addition to the salary at his new job.

· This ruling is helped by the fact ( could not prove (’s new earnings.

· There is a duty to mitigate.

· WG: Does not agree with ruling.  He also says bonuses are better for getting a K to work and you won’t lose money from the court ruling.

2.) ADR and Punitive Damages

Clauses requiring alternative dispute resolution by private arbitration allows the parties to contract around the legal system itself.  The general rule has been one of judicial hostility toward punitive or exemplary damages for simple breach of K, b/c in such case only a private wrong and not a public right is involved.

- WG: should be allowed to have punitive damages if the parties agree.


Garrity v. Lyle Stuart, Inc. pg. 188

Garrity (, an author sought to confirm an arbitration award granting her both compensatory and punitive damages resulting from publisher Lyle Stuart’s (() wrongful withholding of royalties.  Court ruled an arbitrator has no power to award punitive damages, even if agreed upon by the parties.  Punitive damages are a sanction reserved for the state.  NY COA held that allowing punitive damages as a purely private remedy would violate strong public policy.  Court argues if arbitrators were allowed to impose punitive damages, the usefulness of arbitration would be destroyed and it would become a trap for the unwary.


Willoughby Roofing v. Kajima International, Inc. pg. 197

Issue is whether public policy prohibits the parties in a K from vesting an arbitration panel w/ the authority to consider their claims for punitive damages for fraud in the inducement of the performance of a K.  Court argues that under federal law arbitrators do have such power.  The court feels the possibility of abuse of power is not a reason for an absolute bar on the awarding of punitive damages by them.  Congress under the Federal Arbitration Act has allowed arbitrators power to award punitive damages.  Court further argues to follow Garrity would mean you would need two trials one before the arbitrator and one in the courts.

General rules w/ punitive damages:

1.) Can not collect punitive damages for a simple breach of K.  It is a fundamental tenet of K law, that an injured party should not be put in a better position than had the K been performed.

2.) Punitive damages can be awarded in a TORT action though, and when a breach of K is tortious a # of courts have awarded punitive damages.

3.) Arbitrators can award punitive damages in those types of cases where a court would be able to. (Majority view, Willoughby, and WG).

4.) An arbitrator has no power to award punitive damages for any breach of K.  It is against the interests of public policy. (Minority view, Garrity).

5.) Imposition of ADR is required by government for many industries.

D. Specific Performance and Injunctions

Money damages are the normal or presumptive remedy for breach of K.  Other remedies sometimes deemed as “extraordinary” are also available.  These are called equitable relief, and are available when $ damages are inadequate.

Contracts For Land

$ Damages are the exception rather than the rule, b/c each parcel of land is regarded as unique, and legal remedies are regarded as inherently inadequate.  From this it follows that if a vendor broke a promise to convey an interest in land, money would not enable the injured purchaser to buy a substitute.  Under this traditional view, the purchaser has the right to specific performance even if they have made a K to resell the land to a 3rd person.

Loveless v. Diehl pg. 217

( Diehls sought specific performance of an agreement for the sale of a farm they leased from he ( Loveless pursuant to an option K.  ( Reneged on the option K, b/c ( discovered ( wished to sell the property to a 3rd party.  Court held ( had right to specific performance regardless of their intentions.

Contracts for Goods

Traditionally, it was supposed that with rare exceptions for such “unique” items such as heirlooms and objects of art, substantially similar goods were available elsewhere.  The trend, however, has been to relax this restriction on the availability of specific performance, and broaden the test of uniqueness.  The UCC (2-716) retains the uniqueness test but commentary suggests a liberal interpretation.

- UCC § 2-711, Buyer’s Remedies in General.

Cumbest v. Harris pg. 223

( Cumbest entered into two agreements with ( Harris, one for sale of stereo equipment belonging to Cumbest, and an option allowing ( to repurchase the stereo by a specified date.  ( made every attempt to repay the loan on time, but ( intentionally avoided him.  ( sought an order of specific performance to recover the stereo equipment.  Court held that since many of the items in the stereo were unattainable and ( had spent 15 yr. assembling them, it was “unique” and specific performance was granted.

· The availability of specific performance is not an election for the injured party.  Rather it is granted only after determining that remedies at law were inadequate.  In this case by proving the uniqueness of the stereo, or unavailability in the marketplace.

Scholl v. Hartzell pg. 226

( Hartzell agreed to sell ( Scholl a Corvette for $4k.  ( gave ( a $100 deposit.  2 days later ( reneged and returned the deposit.  ( initiated an action in replevin to obtain the car.  Court holds that ( did not acquire an immediate and exclusive possession of the goods in question by tendering a deposit.  Furthermore, the court does not see a ‘62 Vette as “unique” as contemplated in § 2-716.  Additionally, ( did not prove he could not “cover” as required in § 2-716.  Must first exhaust legal remedies before getting equitable relief.

Replevin – trying to get back what’s yours (legal remedy (jury))

Specific Performance – arising from breach of K. (equitable (bench))

UCC §2-716 Buyer’s Right to Specific Performance or Replevin

(1) Specific performance may be ordered where the goods are unique or in other proper circumstances. [e.g. of expansion under commentary].

3. Contracts for Personal Services

A Court will not grant specific performance of a K to provide a service that is personal in nature.  This refusal is based in part on the difficulty of passing judgment on the quality of performance and the difficulty of enforcement.  It is also based on the undesirability of compelling the continuance of personal relations after disputes have arisen and confidence has been shaken, and the undesirability in some instances of imposing what might seem like involuntary servitude.  Furthermore, forced labor is unconstitutional.  

However, although specific performance is denied an injunction may be granted if it will afford substantial protection to the injured party w/o offending the above policies.  It must however, be shown that the employee’s services are unique or extraordinary, because of either special skill or special knowledge acquired from the employer.  The purpose of such relief is not to enforce indirectly, the duty to render service; its purpose is merely to enforce an implied duty of forbearance from competition w/ the employer.  An injunction will not be issued if its probable result is to force the employee to perform the K, by leaving the employee w/ no other reasonable means of making a living.  Finally, an express provision for exclusive employment is not required to obtain an injunction as long as forbearance from the competition can be implied from the K.

The Case of Mary Clark, A Woman of Color pg. 235

( Clark claimed she was illegally indentured to ( Johnston.  ( had entered into an agreement w/ ( whereby she voluntarily agreed to render services as a servant for 20 years.  ( sought to get out of the K.  Court held an order of specific performance may not be granted, b/c it would equal a condition of slavery.  The moment ( decided to get out of K, her services were no longer voluntary and therefore cannot be compelled.

Lumley v. Wagner pg. 240 (Majority view)

( Wagner agreed to sing exclusively for ( Lumley, for a period of 3 months.  Gye a third party persuaded ( to break her K, and work for him instead.  Court held that it could not order specific performance of the K, but could enforce an injunction preventing ( from performing elsewhere.  The purpose of such action is not indirectly to enforce the K, but to uphold good faith.

Ford v. Jermon pg. 245 (1865) (Minority view)

( Ford originally filed a bill for specific performance of a K for personal services by ( Jermon.  The K provided that Mrs. Jermon agreed to perform for a specified period and not to perform anywhere else.  Court held that specific performance could not be enforced and neither could an injunction preventing ( from performing elsewhere.  An injunction here would equal slavery, b/c it limits the actor’s freedom.  It is futile to bar ( from one pursuit and not from all others.  Injunction = specific performance, if you can’t do one you can’t do the other.

· This case explicitly rejects Lumley v. Wagner.

· Extremely Minority view

Dallas Cowboys v. Harris pg. 258

( Harris signed a K to play for ( Cowboys for one-year w/ option for ( to issue one-year renewal.  After one year ( attempted to jump ship to newly formed American Football League.  ( filed action seeking injunctive relief.  Court held where one having special skill agrees to perform a service he may be enjoined from performing services to another.  Injunctive relief will be granted to restrain violations of negative covenants in K’s.

· In this case, the jury took an excessively narrow view of the definition of “unique”.  ( Harris did have uncommon abilities.

Bailey v. State of Alabama pg. 265

The state made it a crime to default on a debt.  Debtor’s were sent to forced labor.  The SCT ruled this law criminalized breach of K and was a from of involuntary servitude unconstitutional under the 13th Amendment.

- There are things you cannot contract to do.  For example a K to kill. 

E. Restitution – Damage Interest and Cause of Action


The objective is not to put the injured party in as good a position as that party would’ve been in if the K had been performed, nor even to put the injured party back in the position that party would’ve been if the K had not been made.  It is rather, to put the party in breach back in the position that party would’ve been in if the K had not been made.  

· E.G., A man K’s a lawn boy to mow his lawn for $50.  About ½ way through the man say he doesn’t want his lawn mowed anymore and kicks the lawn boy off his property.  The lawn boy can claim a restitution interest against the owner’s unjust enrichment.

	
	Criminal Law
	Torts
	Contracts
	Restitution

	Source of Obligation
	Obligation not to do something
	Duty of care, Injury, by statute
	K, promise + reliance 
	Unjust enrichment

	Remedy
	Criminal Penalty
	To return you to your pre-tortious condition
	Expectation Interest
	Restore the benefits conferred


Restitution for Breach of K

Bush v. Canfield pg. 279 (1818)

( Bush K’s w/ ( Canfield for the latter to deliver a certain quantity of flour.  ( paid $500 in advance.  ( failed to deliver the flour on time.  The K price had been seven dollars per barrel, @ the time of the delivery the price dropped to $5.50/barrel.  ( sued for breach.  Court held the measure of damages for failure to deliver goods is the amount advanced by the buyer plus interest.  Restitution tends to look to an amount wrongfully withheld, irrespective of prevailing prices, in determining the measure of damages.

Restitution to the Party in Breach

In recent decades, courts have tended to grant restitution to the party in breach.  Thus, a party that is precluded from recovering on the K b/c of not having substantially performed can @ least recover for any benefit conferred, less damages for which that party is liable b/c of breach.  Traditionally, courts denied restitution to the party in breach.  “I will not admit of the monstrous absurdity, that a man may voluntarily and w/o cause violate his agreement, and make the very breach of that agreement the foundation of an action”. In 1834, the SC of NH forcefully stated the opposite view in:

Britton v. Turner pg. 288

( Britton who had agreed to work for ( Turner for $120/yr., left his service w/o cause after less than 10 months and sued for the value of the work alone.  The court concluded that if a party actually receives labor, or materials, and thereby derives a benefit and advantage over and above the damages which has resulted from the breach of K, the law thereupon raises a promise to pay to the extent of the reasonable worth of such “excess”.  

· Since then, this liberal view has become widely though not universally accepted.

Restitution and Quasi – Contract

A quasi K or K implied in law, refers to any money claim for the redress of unjust enrichment.  They are not actual K’s with offer, acceptance, and consideration in their normal terms, rather they are a K and promise, said to be implied by the law, where in reality there is no K.  It is a legal fiction invented and used for the sake of a remedy.

· A K implied in fact, is an actual K which arises when the parties agree upon the obligations to be performed, but their intention, instead of being expressed in words, is inferred from their acts in the light of the surrounding circumstances.

· Quasi contracts on the other hand are not based on the apparent intentions of the parties, nor are they promises.  They are obligations created by the law for reasons of justice.

Quasi Contract

Cotnam v. Wisdom pg. 298 (Classic case)

Harrison was thrown form a streetcar and suffered serious injuries.  ( Wisdom a physician attempted to render emergency aid at the scene, but was unsuccessful.  ( sued ( Cotnam the administrator of Harrison’s estate for the value of his services.  Court held a person rendering emergency services to a person may collect reasonable fees.  When circumstances are such that one party benefits form the acts of another and it would be unfair not to compensate that other, it is held a quasi contract was formed.

· A recovery based on restitution even though ( died K for services.

· Quasi K deals with the remedy and not the right.

Contract implied in fact

Martin v. Little Brown pg. 303

( gave ( information about plagiarism of one of their titles.  ( acted on the information and recovered.  ( sued for 1/3 of recovery in recognition of service rendered.  Court held the facts alleged in complaint disclose a submission of information from ( to ( w/o any discussion of payment.  Implied K would only apply if the benefitee has an intent to pay and the performing party has a reasonable expectation of payment, and the person benefited must do something from which his promise to pay may be inferred.  There is no basis for such an inference in this case.  Nor is there a basis for a quasi K, which requires a factual, showing that person wrongly secured or passively received a benefit that it would be unconscionable to retain.  Additionally, the ( was a volunteer, and volunteers have no right to restitution.

· This means the court in Cotnam, did not consider the Doctor to be a volunteer.

· UCC § 2-204, Formation in General

F.) Tortious Interference w/ K

Restatement § 766

One who intentionally and improperly interferes w/ the performance of a K (except a K to marry) between another and a third person by inducing or otherwise causing the third person not to perform the K, is subject to liability to the other for the pecuniary loss resulting to the other from the failure of the third person to perform the K.

Lumley v. Gye pg. 306 (1853)

( Lumley had contracted w/ performer Wagner for her to appear in one of his productions.  Instead, Wagner went to work in another production, promoted by Gye (.  ( sued ( for the expenses occurred as a breach of K.  Court ruled one who induces a party to breach of K, may be liable to the other contracting party for damages.  While based on a K, this is a tort cause of action, which allows for punitive damages.

Texaco v. Pennzoil (pg. 310)

( Pennzoil had been in merger negotiations w/ Getty Oil.  A memo of agreement  had been worked out.  This memo was expressly subject to approval by the board of Getty Oil.  Despite the agreement, several board members continued to shop around for better deals.  ( Texaco was approached and agreed to pay more than Pennzoil.  ( sued for interference with contractual rights.  ( contends no K existed and if it had it was unaware of it.  Court held a party may be liable for interference with contractual rights even if he believes that the agreement is not legally binding.  So long as he is aware of the operative facts, it is not necessary the actor appreciate the legal consequences.

· What was legally significant about this was that it demonstrates that a party can be liable for tortious interference w/ contractual relations even if a final K does not exist.  The agreement between ( and Getty has been described as an agreement to agree as opposed to a final K.

II. Reaching An Agreement

A. Introduction to Offer/Acceptance

Meeting of the Minds 

This is no longer the Law
When a court determines whether a party has assented to an agreement is it the party’s actual or its apparent intention that matters?  The subjective approach looks to the actual intentions of the parties.  That does not mean that subjective assent is alone sufficient, there still has to be a manifestation of the assent.

Dickison v. Dodds pg. 325 (1876)

( Dodds offered in writing to sell certain real estate to ( Dickinson.  ( later sought to revoke the offer, but the note of revocation did not reach (.  ( communicated acceptance to the (, who informed him he had already sold to another.  ( sued for specific performance.  Court held an offeree may not bind an offeror by accepting a revoked offer, even if the revocation had not been communicated to him prior to acceptance.  A binding K requires a “meeting of the minds”, even if the offer is still open to the knowledge of the offeree, the fact is the offeror is no longer of the mind to form a K, so acceptance does not bind him.

- This is no longer the law

UCC § 2-206: Method of Acceptance

UCC § 2-205: Firm Offer

B. Objective Theory of Assent

1.) The objective theory looks to the external or objective appearance of the parties intentions as manifested by their actions.  According to the objective theory, a party’s mental assent is not necessary to make a K.  If one party’s action judged by a standard of reasonableness manifested to the other party an intention to agree, the real but unexpressed state of the first party’s mind is irrelevant.  By the end of the nineteenth century, the objective theory was universally accepted.  “Intent does not invite a tour through (’s cranium with ( as the guide.”

Embry v. Hargadine pg. 334

( worked for ( as a manager under a 14-yr. K.  After the K expired ( approached ( about a renewal extension.  ( told ( he would have to quit unless he was given a K for another year immediately.  According to (, ( said, “Go ahead you’re all right.”  ( was later terminated.  ( sued for breach of K.  The court ruled that assent was not determined by the secret intentions of the parties, but by their expressed intentions.  If a parties words and acts, judged by a reasonable standard manifest an intention to agree to the matter in question, then that agreement is established.

Intention not to be legally bound (jokes, erroneous statements)

In those unusual instances where one intends one’s assent to have no legal consequences, the objective theory will honor that intention if the other party has reason to know it.  If circumstances show one has gone through the process of agreement solely for one’s own amusement or that of others, the agreement will not be enforced.

- In Lucy v. Zehmer (pg. 342), however the SC of Virginia 
held that the (’s were bound to a K to sell their farmland to ( for $50K, despite (’s contention that they had been joking.  Lucy successfully argued that if they had been joking, he had neither known it nor had reason to know it, and that under the objective theory their secret intention was irrelevant.

U.S. v. Braunstein pg. 352

( Government invited bids to purchase raisins.  ( Braunstein telegraphed a bid at 10 cents p cwt.  The government accepted, but ( did not reply.  The government later discovered an accounting error, which had unintentionally reduced the raisins price by $23k.  A second revised telegram was sent out.  ( still did not respond.  Government sold the raisins elsewhere and sued for the loss.  The court held if either party knows that the other does not intend what his words or other acts express, this knowledge prevents such words or other acts from operating as an offer or acceptance.  

· Doubts in meaning of language are resolved against the writer.

· Writing needs to be rebutted by “clear and convincing evidence”.

· Courts are stricter in interpreting offer/acceptance, than they are in interpreting an actual K.

C. What is an Offer?

- An offer is a manifestation of assent that empowers another to enter into a K by manifesting assent in return.  

- An offer may invite more than one acceptance, if for example a seller makes a continuing or “standing” offer to sell apples.  

- No formalities are generally required for an offer.  It may be made by spoken or written words or by other conduct.  

- Conduct that would lead a reasonable person in the other party’s position to infer a promise in return for performance or promise amounts to an offer.

Offer Rules:

· According to CL all offers are revocable prior to acceptance, but, a unilateral offer becomes irrevocable once performance has begun (R2D § 45).  Furthermore, an offer can be held open through consideration (option K), making it irrevocable.  Finally, reasonable-detrimental reliance (R2D § 87) can also be a basis for irrevocability.

· The UCC in 2-205 provides that a written-signed offer purporting to stay open for a fixed period of time is irrevocable, if it is between merchants.

· The CISG in Article 16 is the same as 2-205, but there is no merchants requirement.  However, one should remember the CISG was created for international merchants and therefore the framers probably considered the inclusion of a merchants only phrase redundant.

Preliminary Negotiations

Nebraska seed co. v. Harsh pg. 356

( Harsh forwarded to ( Nebraska Seed Co. a letter stating that he had “1800 or thereabouts” bushels of millet that he wished to sell for $2.25 per cwt.  ( wrote back that it accepted the offer, and stated delivery instructions.  ( did not deliver, and ( sued for breach of K.  Court held an advertisement of a product is not an offer if it contains general, non-specific terms.  An offer must be specific as to the terms of the sale, such as quantity and price.  (’s ad was merely an invitation for bids.

· Offers must be specific (which is a factor in determining reasonableness)

· Don’t be fooled by the language of the decision, this was a close case.  It was the “thereabouts” language that tipped the scales in the (’s favor.

· R2D § 26, Preliminary Negotiations 

· R2D § 33, Indefiniteness in terms indicates offer or acceptance not intended to be binding.

· UCC § 2-204, Formation in General. 

· 2-305, Parties may conclude a K even though the price is still open. 

· (more liberal than Restatement.  If it had been decided under UCC the case might have gone the other way).

· CISG Article 8, Reasonable person standard.

Techniques in K Interpretation

1.) Practical construction

2.) Prior dealings

3.) Trade Usage

Written Memorial Contemplated

Restatement § 27 – Manifestations of assent that are in themselves sufficient to conclude a K, will not be prevented from operating by the fact that the parties also manifest an intention to prepare and adopt a written memorial thereof; but the circumstances may show that the agreements are preliminary negotiations.

UCC § 2-208, Course of performance may be referred to, in order to determine a K’s meaning.  The relevant considerations in order from most important:

1.) practical construction of the K

2.) prior dealings between the parties

3.) trade usage/custom

Empro Manufacturing Co. v. Ball-co. pg. 362

( Empro had signed a letter of intent w/ ( Ball Co, to buy the latter. ( pursued other offers while negotiating with (.  ( sued saying the letter of intent was binding.  Court holds intent is objective, parties who made their pact subject to a later definitive agreement have manifested an intent not to be bound.  Illinois allows K formation in stages, so that letters of intent need not be binding.  For it to be binding the objective manifestation of intent must show that the parties agreed to bind themselves to some extent immediately.

Texaco v. Pennzoil pg. 366

( Texaco argues Getty & Pennzoil did not intend to be bound.  NY law says parties can K either formally or informally.  Additionally, if they choose informally, the mere intention to commit the agreement to writing does not prevent K formation before the writing.  However, if either party declares an intention not to be bound before a formal signing then the agreement does not constitute a binding K.  Court held that the documents and statements of the parties show an intent to be bound.

· This ruling was different from the Empro case b/c in Empro, Illinois law allowed K formation in stages, so a K is not binding until it’s done.  However NY is an “all or nothing” state.

Arcadian Phosphates v. Arcadian Corporation

In this case the Arcadian Corporation (() was supposed to sell its phosphate business to Arcadian Phosphates (().  A detailed memorandum of understanding was signed by both parties.  The only catch being ( left an escape clause in the memo saying final approval of the agreement was subject to a vote by the board of directors.  However, the board had already voted in favor of the memo.  The court found there were too many ambiguities to find a K.  Basically this case is illustrative of the fact that even minor discrepancies can prevent formation of a K.  As WG points out there was plenty of evidence on both sides.  This probably should’ve been a K, but the 2nd Cir. was reacting to the Texaco decision. 

D. Acceptance

When can an offeror revoke an offer, when can an offeree reject an offer?  The common law has tended to answer such questions w/o regard to reliance, on the simple assumption that there must be a single moment that is decisive in all cases, a moment after which the offeror’s power to revoke is terminated. After which the offeree’s power to reject is at an end, and after which any further risks of transmission are on the offeror.

· UCC § 2-206, Offer and Acceptance 

· UCC § 2-207, Additional Terms (Rejection of the Mirror Image Rule)

Mailbox rule

The question that has been most often presented is that of the offeror’s power to revoke.  Suppose that a seller mails an offer to an offeree, and the offeree accepts by return mail, but while the acceptance is in transit, the offeror telephones the offeree to revoke the offer.  Has a K been made yet?  Once the offeree has dispatched a letter of acceptance, it is too late for the offeror to revoke.

· The mailbox rule protects the offeree.

· The rule has no application to substantially instantaneous means of communication (telephone, telex, e-mail).  Such cases are treated as if they were face to face.

· If an offeror mails an offer and the next day mails a revocation, the offeror may nevertheless be bound if the offeree puts an acceptance in the mail after receipt of the offer, but before receipt of the revocation.  Conversely, an offeree can not reject an offer once an acceptance has been mailed, but he can send an acceptance after a rejection as long as the acceptance overtakes the rejection.

Acceptance by Silence

As a rule, a promise will not be inferred from the offeree’s mere inaction.  Thus an offeree’s silence in the face of an offer to sell goods is not ordinarily acceptance b/c the offeror has no reason to believe from the offeree’s silence, that the offeree promises to buy.  If there are additional circumstances, however a promise may be inferred, resulting in a K that is implied in fact as opposed to “express”.

· If for example, the offeree exercises dominion over the offeror’s goods, the offeree is taken to have accepted the offer.

· Analogous principles are applied to services.  An offeree that takes the benefit of services is bound by the terms of the offer if the offeree had reasonable opportunity to reject them.

E. Unilateral and Bilateral K’s

Traditional analysis of the bargaining process developed a dichotomy between “bilateral” and “unilateral” K’s.  In forming a bilateral K each party makes a promise; the offeror makes the promise contained in the offer and the offeree makes a promise in return as acceptance.  E.g. a buyer offers to pay the price 30 days after delivery in return for a seller’s promise to deliver apples.

· A unilateral K, has only one party making a promise; the offeror makes the promise contained in the offer, and the offeree renders performance as acceptance.  E.g. a buyer offers to pay the price 30 days after delivery in return for a seller’s delivery of apples.

· The dichotomy between unilateral and bilateral K’s plays a less important role in contemporary analysis of K’s.  The R2D § 45 abandons the use of the terms altogether, b/c of doubts as to the utility of the distinction.

Methods of Acceptance:

· Unilateral K – The completion of performance is acceptance.  If you have only started to perform there is no acceptance, but performance does make the offer irrevocable.

· Bilateral K – A promise in return for the offer or the beginning of performance are both acceptance.

Carlill v. Carbolic Smoke Ball Co. pg. 385

( Carbolic placed an ad in newspaper extolling the benefits of its product the, Carbolic smoke ball, in warding off maladies including “influenza”.  The ad stated anyone who got the flu while using the product properly would get 100 lbs. From (.  ( Carlill used it as indicated, but came down with the flu anyway.  Court held a continuing offer may be accepted by performance of the condition in the offer.

Peterson v. Pattberg pg. 412

( Pattberg held a mortgage on property belonging to ( Petterson’s estate.  ( offered to discount the mortgage on the condition that it be paid by a certain date.  Before that date ( went to D’s house to pay.  ( told ( that he had already sold the mortgage to a third person.  The court held that the mortgagee was not bound by his promise to discharge the mortgage debt b/c his offer had not been accepted when he revoked it.  “It is elementary that any offer to enter into a unilateral K may be withdrawn before the act requested to be done has been performed.”

· It is relatively rare for an offeror to seek acceptance by performance rather than by a promise.  Particularly important are the handbook cases (MONGE) in which an employee claims that an employer, by distributing a handbook to employees, made an offer to modify the traditional at will relationship and that the employee has accepted that offer by performing.

F.) Filling Gaps in Assent

When courts fill gaps in K’s commentators traditionally have distinguished between those that are implied in fact and those that are implied in law.

· In fact are those terms the parties actually, albeit implicitly, agreed to.

· In law are terms imposed on parties w/o their consent.

Note: The UCC § 2-204 states indefiniteness in the terms will not kill a K as long as there in intent to form a K.

Agreements to Agree

Sun v. Remington pg. 427

( Remington agreed to sell ( Sun 16,000 tons of paper.  For the first four months of the agreement the price, and length of time the price would apply was clearly established.  The remaining time in the K called for the price to be determined by the parties.  ( delivered paper for four months and then refused to deliver anymore, claiming the K was incomplete.  The court held a K will be deemed invalid due to incompleteness if the agreement does not establish the length of time the terms of the agreement, such as price shall apply.  If only the price were left open, it could be reasoned that ( was the holder of the option.  However, b/c the length of time that price would apply was also left open the K was incomplete.

Restatement § 204 Supplying an Omitted Essential Term

When the parties to a bargain sufficiently defined to be a contract have not agreed with respect to a term which is essential to a determination of their rights and contractual duties, a term which is reasonable in the circumstances is supplied by the court.

Illusory Promises

Suppose that two parties exchange promises, but one of the promises appears on its face to be so insubstantial as to impose no obligation at all on the promisor – who says in effect, “I will if I want to.”  Such a promise appears to be conditional on an event that is entirely within the promisor’s control.  Courts have responded to facially insubstantial promises by reading the apparently illusory promise so that it is not illusory.  Especially, if the agreement is an elaborate one with the intention that it be enforceable.  For example, an officer of a corporation promised as part of an agreement settling a dispute to devote to the corporation such time “as he in his sole judgment shall deem necessary” in return for the corporation’s promise to employ him.  In spite of the words “in his sole judgment”, the court would read his promise as requiring him to act in good faith.

Wood v. Lucy, Lady Duff-Gordon pg. 441

Lucy (, a famous-name fashion designer, contracted with ( Wood that for her granting him an exclusive right to endorse designs with her name and to market and license all of her designs, they were to split the profits derived by ( in half.  ( later placed her endorsement on fabrics w/o (’s knowledge and in violation of the K.  ( claimed the K was not valid as ( was not bound to do anything.  Court ruled that a promise may be implied from the writing even though it is imperfectly expressed.  Court read in a promise to use reasonable efforts on the part of (.

G. Interpreting Assent Subjectively or Objectively

Interpretation is the process by which a court ascertains the meaning that it will give to the language used by the parties in determining the legal effect of the contract.  It is a rare contract that needs no interpretation.  Contract language abounds in examples of vagueness.  For example, an American seller and a Swiss buyer agree upon the sale of chicken, does stewing chicken conform?


In a dispute over contract interpretation, each party claims that the language should be given the meaning that the party attaches to it at the time of the dispute.  However, the resolution of this dispute begins, not with these meanings, but with the meanings attached by each party at the time the contract was made.


The case of Raffles v. Wichelhaus (pg. 451) is an example of such an instance.  The parties had agreed upon the sale of cotton to be sent to the buyer on the ship Peerless from Bombay.  There happened, however, to be two ships named Peerless leaving Bombay at different times, one in October, the other in December.  The buyer argued that Peerless should be interpreted to require October shipment, while the seller wanted December.  Neither buyer nor seller had reason to know that there were two ships of the same name, and therefore neither had reason to know of the meaning attached by the other and therefore there is no contract.

Questions for the group:

1. Is this ruling consistent with the objective theory of K formation?

A:  Yes (in my opinion), because there is no objective truth in this situation.  The Restatement states that there is no K for lack of assent when the parties attach materially different meanings to their manifestations and…neither party knows or has reason to know the meaning attached by the other.

2. Suppose that it is shown that, when the parties made the K, both had in mind the same ship (December), but, as we know no reference to which specific Peerless is given.  What would happen under the objective theory….and the subjective?

A: If under an objective standard Peerless refers to October, then that is what the K requires; regardless of the fact that both parties had the December ship in mind.  Which is why the subjective standard is the prevailing view in this type of situation under the subjective view the actual expectations of the parties would prevail.

· However, it is a rare case where the parties have a common meaning.  What would be the point of litigating?

3. The usual case is not one of a common meaning shared by both parties, but one of what is described as a misunderstanding.  Suppose that, when the K was made, the buyer had the October Peerless in mind and the seller had the December one in mind (as was the case in Raffles) what would happen if:

The buyer knows or has reason to know that the seller has in mind the December ship?

A: There is a K on the seller’s terms.

 This leads us to:

Frigaliment v. International Sales pg. (473)

( Frigaliment a Swiss corporation, and BNS ( a NY corporation, made two almost identical K’s for the sale of chickens.  ( who was new to the poultry business believed any type of chicken could be used to fill the order, including stewing birds.  Court argued the party who seeks to interpret the terms of the contract in a sense narrower than their everyday use bears the burden of persuasion.  ( failed this burden and so its complaint was dismissed.

· Since chicken can have a spectrum of meanings, the problem was one of vagueness.  The court assumed that, when the K was made, each party attached the meaning that it asserted and that therefore a misunderstanding had occurred.  It resolved the misunderstanding in favor of the seller.  Although the buyer may have attached the narrower meaning to the word chicken it did not appear that the seller had reason to know this.

H. Written Manifestations of Assent

Interpreting a Writing – The Parole Evidence Rule

The parties to a contract often reduce to writing part or all of their agreement, following negotiations during which they have given assurances, made promises, and reached understandings.  They do this in order to provide trustworthy evidence of the facts and terms of their agreement and to avoid reliance on uncertain memory.  However, should litigation ensue, one party may seek the terms of the agreement are other than as shown on the face of the writing.  The party will be met with a rule known as the “parole evidence rule”, which may bar the use of such extrinsic evidence to supplement and perhaps even to contradict the writing.

The parole evidence rule is best understood in light of its purpose: to give legal effect to whatever intention the parties had to make their writing a final and perhaps also a complete expression of their agreement.  If the parties, had such an intention, the agreement is said to be “integrated,” and the parole evidence rule bars evidence of prior negotiations for at least some purposes.  If the parties had no such intention, the agreement is said to be “unintegrated,” and the parole evidence rule does not apply.

If an agreement is integrated, it is considered “partially integrated” or “completely integrated” according to the degree to which the parties intended the writing to express their agreement.  If they intended the writing to be a final expression of the terms it contains, but not a complete expression of all the terms agreed upon – some terms remaining unwritten – the agreement is partially integrated.  In this case, evidence of prior agreements or negotiations is admissible to supplement the writing though not to contradict it.  If the parties intended the writing to be a complete expression of all the terms agreed upon, as well as a final expression of the terms it contains, the agreement is completely integrated.  The standard of proof for parole evidence is “clear and convincing”.

Finally, the test of integration is to determine whether the parties intended the writing as a final expression of the terms, it contains.

- The UCC § 2-202 (PER) states a written K with a merger clause cannot be contradicted by parole evidence.  But, it may be explained or supplemented by parole evidence.  Furthermore UCC § 2-209(2) states a K which excludes modification by a signed writing cannot otherwise be modified, but this doesn’t mean you can’t use parole evidence, it just means the terms cannot be modified.  Parole evidence can still be used to interpret the K.

Brown v. Oliver pg. 484

( Brown bought land from ( Oliver, which had a hotel on it.  Possession of the hotel and its furniture was surrendered by ( O.  Two years later ( was assigned a lease of the hotel and occupied it.  After ( told ( to leave, ( left at night with the furniture.  The original K made no mention of personal property.  The court held that in the present instances, the written instrument did not by itself conclusively establish whether the parties intended it should exclude every subject of sale except real estate.  In this case, the furniture was not mentioned at all in the writing.  Therefore, it was necessary to allow parole evidence and give the final decision to the jury to determine whether the furniture was sold as part of the land sale.

In Pacific Gas & Electric Co v. G. W. Thomas (p. 493) as part of a K to do work on a steam turbine for a utility company, the contractor agreed to “indemnify” the utility company against all loss, damage, expense, and liability resulting from injury to the property connected with the work.  When, during the work, the turbine cover fell and damaged the rotor, the contractor refused to pay the utility company, b/c they argues the word indemnify referred only to injury to third party’s and not the utility company itself.  The TC refused to allow extrinsic evidence to prove this point.  The SC of California reversed and concluded the tests is not whether the writing appears to the court to be plain and unambiguous on its face, but whether the offered evidence is relevant to prove a meaning to which the language of the instrument is reasonably susceptible.

· This ruling turned the traditional test on its head, it pretty much makes extrinsic evidence to show intent admissible in just about any case.

Two decades after the decision in Pacific, the Ninth Circuit in Trident Center v. Connecticut General (pg. 493), sharply criticized its reasoning.  In Trident the district court dismissed (’s declaratory relief action, ruling that the K was clear and did not allow for prepayment of a loan, which ( sought to establish by parole evidence.  The COA however, reluctantly held that although it was abundantly clear the K did not allow for prepayment, b/c of Pacific parole evidence must be allowed.

Reforming A Writing – Mistakes in Integration

Occasionally, an error in reducing negotiations to writing produces a writing that does not accurately express the agreement of the parties.  Their erroneous belief that the writing expresses their agreement can be characterized as a mistake as to expression.  In such a case, the court, at the request of a party, may reform the writing to express the agreement actually reached.

The classic case for reformation is a writer’s or word processor’s error.  Reformation is not appropriate unless the parties reached an agreement and failed to express correctly in the writing.  There must, therefore, have been some agreement prior to the writing.  The parole evidence rule does not bar evidence of prior negotiations to show either mistake or fraud as a basis for reformation.  Such evidence is admissible even though its purpose is to show that the writing does not properly express the agreement.  

Travelers v. Bailey pg. 503

A clerical error was made on ( Bailey’s life insurance policy that was not caught until thirty years after its issuance.  The error operated in (’s favor.  The court held that if it is established beyond a reasonable doubt that a specific contractual agreement between parties, and a subsequent incorrect rendition of the terms in a material particular, the party penalized by the error is entitled to reformation.  This is if there is no prejudicial change of position of the other party while ignorant of the mistake.  ( failed to prove he was prejudiced by the error.

Interpreting Conflicting Writings – “The Battle of The Forms”

Modern businesses have economized on legal expenses by using so called form contracts, rather than individually customized contracts.  A problem arises, however, when each party sends the other its form and these forms contain different or conflicting terms.  Courts could take the position and some do when performance has not yet occurred that under these circumstances no contract was formed.  Refusing to enforce a K becomes more difficult when one or both parties render performance without addressing a significant conflict in their manifestations of assent.  This situation of conflicting writings is called the battle of the forms.

Disputes arise in two types of situations.  First, because of altered circumstances, such as change in market price, one of the parties later seizes upon the discrepancies in the forms as an excuse for not performing.  Second, after shipment of the goods by the seller and their receipt by the buyer; a dispute arises over some aspect of performance, often the quality of the goods, and it becomes necessary to determine the contract terms.

In disputes, over some aspect of performance, traditional contract doctrine favors the party who fires the last shot in the battle of the forms.  Performance by both parties makes it clear that there is a K, and since each subsequent form is a counteroffer, rejecting any prior offer of the other party, the resulting K must be on the terms of the party who sends the last counteroffer; which is then accepted by the other party’s performance.  In practice, it is the seller who usually fires the last shot.  Therefore, traditional K doctrine favors the seller.

- The UCC in § 2-207 tries to rework the traditional rule, by stating that additional terms are merely suggestions, unless acceptance is expressly made conditional on assent to the additional or different terms.  This puts power in the buyer’s hand.  Basically the entire offer gets in to the K, but if it is a K between merchants additional terms are not just proposals, they become part of the K unless they make material changes, the merchant objects, or acceptance is made conditional on assent to the new terms.

· The UNIDROIT principles provide a special knockout rule for the situation where both parties use standard terms.  If agreement is reached except for those terms, the resulting K contains the agreed terms and “any standard terms which are common in substance.  Either party can avoid this rule by clearly indicating so.

· CISG Article 19, Is similar to the UCC.  An acceptance with modifications is ok if the changes are not material.  These changes become part of the K.
Step Saver v. Wyse pg. 504

( TSL a software producer, contended that the terms of a box-top license disclaiming all warranties were the final and complete expression of terms with purchaser Step Saver (.  The court held a writing will be a final expression of, or a binding modification to, an earlier agreement only if the parties so intend.  ( never agreed to the terms of the box-top license as a final expression or modification of the agreement.  ( never mentioned any disclaimers during negotiations.  ( merely attached to its packaging terms that were substantially different from those previously discussed.  ( was still willing to proceed with the transaction even if the terms of the box-top license were not accepted.

Statute of Frauds (SOF)

The SOF is a legal requirement obliging certain K’s to be in writing and signed ny the party against whom it is being enforced.  The following classes of K are subject to the SOF:

1.) A K for the sale of land

2.) A K to answer for duty of another

3.) A K for marriage

4.) A K to charge any administratorix to answer damages out of his estate.

5.) A K that will take longer than one year to be performed.  But, lifetime K’s are excluded b/c you may die in less than a year.

· See R2D (Restatement Second) § 110. SOF requirements.

· In the absence of a writing for the sale of land the SOF can be satisfied by showing two of the following three (part-payment, possession, making improvements).

· The UCC § 2-201 governs the SOF for the sale of goods for $500 or more.  The UCC provision is less demanding than the common law SOF.  It creates several exceptions to the writing requirement, see: 2-201(2) a writing in confirmation does away with the K requirement.  2-201(3)(a) specially manufactured goods. And 2-201(3)(c) goods that have already been accepted.

· Non enforcement of a K under the SOF does not mean an alternative remedy cannot be had.  For example, reliance is an exception to the SOF.

· The rest of the world has abandoned the SOF – CISG Article 11, and UNIDROIT Art 1.2.

Boone v. Coe pg. 521

( Boone sued ( Coe to recover damage for breach of a parole contract to allow cultivation of land and allow for residence on the land to begin at a future date for one year.  The court held that ( cannot recover damages incurred and time lost b/c it was a parole K and does not meet the SOF.

Riley v. Capital Airlines pg. 525

( Riley alleged a 5yr. K to supply water methanol to ( Capital Airlines.  The issue was, does part performance take an executory portion of a K out of the SOF?  The CT. held it did not, b/c ( received payment for each delivery he made, so his partial performance does not exclude the K from the SOF.

· Normally part-payment or performance could be an exception b/c it tends to prove an agreement does exist.

· Furthermore, if a party takes possession of property, makes improvements to it, or pays taxes on it, it acts as an exception to the SOF.

Parma Tile v. Fred Short pg. 540

( subcontractor attempted to order materials from ( Parma.  ( offered to deliver if ( guaranteed payment.  ( faxed a letter w/ its co. name on top, saying it would guarantee payment.  ( later refused to pay.  The issue is does any symbol or signature satisfy the SOF?  The CT. held it did so long as the intent to be bound was demonstrated.

Multiparty Transactions

Assignment of Rights


An assignment is a manifestation of intent by the owner of a right to effectuate a present transfer of the right.  At common law, a provision in a K prohibiting an assignment of rights was generally sustained as valid under the general principle of freedom of K.  UCC § 2-210 and the R2D provide that general language purporting to prohibit “assignment of the K” should be construed as barring only the delegation of the duties, unless the circumstances indicate the contrary.

In Re Nance pg. 556

( Nance a professional football player was indebted to ( Coolidge Bank.  To pay off his debts ( assigned the rights to his football K for 1970-1972 to (.  ( later failed to pay ( all the money he was receiving from his football K.  ( brought suit to enforce the assignment.  The court ruled an assignment of future wages is subject to state law and will be invalidated for failing to comply.  In this case the state statute prohibited assigning more than 25% of your salary.

· WG: You can’t assign a K, you can only assign rights.

· UCC § 2-210, Delegation of Duties; Assignment of Rights [please read it carefully]

Delegation of Duties
The essential difference between assignment and delegation lies here, in its effect on the original party.  If assigning a right is like passing a football, then delegating a duty resembles more the dissemination of a catchy tune or a contagious disease: Passing it on is not the same thing as getting rid of it.  In sum, even after delegation has been made, the person originally bound will remain subject to that duty (a) unless that person is released by the other party or (b) until the duty is discharged by the rendering of performance.

Sally Beauty Co. v. Nexxus pg. 566

( Nexxus was sued for canceling its exclusive distribution K with Best Barber after ( Sally Beauty the wholly owned subsidiary of a Nexxus competitor, merged with Best.  ( did not think that its products would be fairly sold by a competitor and so it ended the K.  ( asserted it was not liable because the K was not assignable to Sally Beauty.  The court agreed and stated if the duty of performance under an exclusive distribution K is to be delegated to a competitor, the obligee must consent.

· You cannot delegate a duty if the K says delegation is not allowed.  Or in this case where the person you are delegating to is considered “non-delegable”.  This is a question for the court but usually revolves around whether the obligee has a substantial interest in having the original promisor perform.  Obviously you can’t delegate your duty to a competitor of the obligee.

· UCC § 2-210, Delegation of Duties; Assignment of Rights

Agency


Most K’s are negotiated by agents.  In an agency relationship the actions of the agent bind the principal.  Agents have varying degrees of authority to act on the principal’s behalf.  For example, actual (express/implied), apparent, and inherent authority.

1.) Actual, exists when the principal expressly or implicitly gives the agent power to act.

2.) Inherent, arises from the principal’s designation that a particular type of agent possesses certain power.

3.) Apparent, arises by virtue of conduct on the part of the principal that warrants a finding that a 3rd party, acting in good faith, was justified in relying on the assumption that the agent had the authority to act.

Sauber v. Northland pg. 578

After purchasing a previously insured car ( Sauber sued ( Northland Insurance co. the insurer, when ( refused to pay his claim.  ( had called ( b4 using the car to confirm the insurance, @ the time (’s employee told ( it was o.k. The issue is whether a principal is bound by the acts of his agent w/n the “apparent authority” which he knowingly or negligently permits the agent to assume?  The CT. held a principal IS bound.

Jennings v. Pittsburgh Mercantile pg. 583

( Jennings filed suit against ( Pittsburgh to recover his commission for an alleged consummation of a real estate sale and lease back agreement.  The issue was whether there was a sufficient evidence upon which the jury could conclude ( “clothed its agent w/ apparent authority” to accept an offer for the sale thereby binding ( to the payment of the brokerage commission, the agent having had admittedly no authority to do so?  The CT. held an agent cannot simply by his own words invest himself w/ apparent authority.  Such authority emanates from the actions of the principal not the agent.

International Telemeter v. Teleprompter pg. 587

If the principal is aware a party regards the principal’s agent as having sufficient authority to contract, then that agent has such authority, unless the principal indicates the agent’s lack of authority.

Third Party Beneficiaries (TPB)

Person’s who are benefited by a K to which they are not a party are known as TPB.  Traditionally two types of TPB’s existed creditor and donee.  Incidental beneficiaries are 3rd parties who cannot enforce the K.

· The R2D has abandoned the old distinction and has only two categories: Intended vs. Incidental beneficiaries.

· A TPB’s right to performance is subject to any (’s the promisor would’ve had against the promisee.

· R2D § 90 reliance provision applies to TPB’s, so that if the beneficiary would be reasonable in relying on the promise as manifesting an intention to confer a right upon him, he is an intended beneficiary.

· The beneficiary retains any right it had against the promisee, but can only recover once.

· The CT’s disagree as to when a TPB’s rights vest.

1.) At time of K.

2.) At time of TPB’s lnowledge.

3.) At time of TPB’s reliance.

· R2D takes the second view, R1 took the first.

· After the time of vesting the TPB’s right may not be modified.  However, if the promisor has justifiably terminated the K for breach, the promisee and promisor are free to make a new K.

· TPB is created if K shows TP is an intended beneficiary as manifested through intent of parties.

· UCC § 2-318 TPB w/ respect to warranties.  States may choose from three alternatives.

Sisters of St. Joseph v. Russell pg. 601

( Sisters sued ( Aetna to recover payment for medical care provided to ( Russell based on its rights as a TPB of an agreement between ( and Russell.  The issue was, may a creditor beneficiary directly enforce a contractual promise intended for its benefit, even though it is a stranger to the K?  The CT. held it could.  For a third party to be considered a creditor beneficiary the promisor’s performance due under the K must be to satisfy an actual duty that the promisee owes to the 3rd party.

Oman v. Yates 

( Rheims and ( Sundays, contracted to cnvey a house to ( Mrs. Oman in exchange for a promise by Rheims to pay $37.5k.  ( was the TPB.  ( Rheims never made the requisite payment, then died.  ( Sundays settled w/ ( Rheims’s estate for a smaller amount and did not transfer the house to (.  The issue is Does ( have rights as an intended TPB against ( Sunday’s, requiring enforcement of the K?  CT. held ( did not, b/c of lack of consideration.

· WG: This decision is wrong b/c:

1.) ( relied on the K, therefore defendants cannot modify it.

2.) Sunday’s never terminated the K for breach, therefore they cannot modify.

III. ENFORCEABILITY

Consideration

Consideration is based on the “bargain-exchange theory”.  The R1 defined consideration exclusively in terms of bargain.  The R2D does the same and adds a definition.  Something is bargained for if it is sought by the promisor in exchange for his promise and is given by the promisee in exchange for that promise.  (R2D § 71).

· Consideration is bargained for legal detriment.

· “past consideration” is a contradiction in terms, i.e. not consideration b/c its not bargained for in advance.

· At its most basic level, consideration is the motivation for making a promise.  If such motivation equals a motivation the law is willing to recognize it is valid consideration.

· The CISG and UNIDROIT have no provisions for consideration.

Bargain Theory

Hamer v. Sidway pg. 658

( Story promised his nephew that he would pay him $5k if he would refrain from drinking, smoking and gambling until the age of 21.  The nephew refrained until age 21 and when the money was not paid, he sued.  The defense was that there was no consideration.  The issue is may a waiver of a legal right @ the request of another party serve as sufficient consideration for a promise?  The ct held it would.

· Was there consideration under the bargain test?  Yes, the nephew’s forbearance (performance) was bargained for in the sense that it was sought by the uncle in exchange for his promise and being given by the nephew in exchange of that promise.

Mills v. Wyman pg. 671 {Majority rule}

( Mills sued to recover compensation for board, nursing and care given to ( Wyman’s ill adult son b4 death.  The issue was, whether the general proposition that moral obligation is sufficient consideration for an express promise limited to cases where good or valuable consideration previously existed?  The CT. held it was.  Therefore, the father’s promise was unenforceable.  The CT. distinguished cases of debts barred by the statue of limitations (SOL), debts incurred by infants, and debts of bankrupts as the only valid types of  “moral consideration”, b/c acknowledging consideration in those cases merely removes an impediment created by the law to the recovery of debts honestly due and are nor promises to pay something for nothing.  Promises like the father’s in this case are better left to the “tribunal of conscience”.

· Moral obligation can be an exception to the bargained-for-exchange, but only where good consideration already exists..

Webb v. McGowin pg. 681 {Minority rule}

( Webb was crippled for life while protecting ( McGowin from being struck by a falling block, ( promised to support ( for the rest of his life.  The issue was whether moral obligation is sufficient consideration to support a subsequent promise to pay where the promisor has received a material benefit for which he subsequently and expressly promised to pay?  The CT. held it was.  B/C ( received a material benefit, (’s promise to pay acted as valid consideration for this benefit.

· This case was an extension of the moral considerations exceptions laid out in Mills v. Wyman.

· Cts. usually will not enforce a promise based upon a moral obligation.  BUT, in cases where the promise was given upon another’s unsolicited act which resulted in a material benefit to the promisor, a few cts. will enforce the promise. [Webb]

· TREND: Moving towards Webb, the R2D § 86 states in essence the holding of Webb.

· R2D § 86: Promise For Benefit Received
(1) A promise made in recognition of a benefit previously received by the promisor from the promisee is binding to the extent necessary to prevent injustice.

Contract Modification

The issue arises as to whether a promise to modify a pre-existing contractual relationship is enforceable.  The general rule is such modification requires additional consideration.

Alaska Packers Ass’n v. Domenico pg. 689

When a new K was coerced by workers who refused to work for the agreed to wages, the company denied the validity of the alleged new K, and appealed from judgement to pay other than as provided for in the original K.  The issue was, whether there was valid consideration for a promise of extra pay, where the party is only doing what he is already legally bound to do.  The CT. held there is no consideration, b/c the performance is the same.

Brian Const. V. Brighenti pg. 692

( Brian contracted w/ ( Brighenti who agreed to provide all the foundation work of the construction.  Soon thereafter ( discovered the remains of another building @ the site.  The discovery was unanticipated by either party and would significantly increase the cost of the operation.  ( refused to work w/o additional compensation.  ( agreed, but ( later quit anyway.  ( brought suit for breach of K.  The issue was whether a new and binding K was created b/c of the increase in compensation.  The CT. held when unforseen circumstances makes the performance of a K unduly burdensome the parties may agree to an adjustment in price.  The new agreement is a binding K.

· It is an accepted principle that when a party agrees to perform an obligation which he is already obliged to perform, albeit for a different price, the second agreement does not equal a valid K.  BUT, when the performance of the K changes to justify the increase in price there is valid consideration.

· The UCC § 2-209(1) does not require consideration for K modification.  Of course duress is always a defense.  Also see 2-205, a firm offer w/ recital requires no consideration.

United States v. Stump pg. 698

J. Posner argues that the common law rule of modification is wrong and should be modeled after the UCC 2-209.  He says we wouldn’t need to worry about coercive K’s b/c you could rely on the defense of duress to prevent abuse.

· Trend: Toward the UCC version.  See CISG 29(1) and UNIDROIT 3.2.

Intention to be Legally Bound


For at least 75 years there has existed a consensus that the bargain theory of consideration requires supplementation by other principles or theories of enforceability.  One of these principles is “Intention to be legally bound”.  This idea is found in R2D § 21, where it says intention is not required to form a K, but an intention not to K can prevent K formation.

- Basically consideration is not required all the time.  The following are a few instances where consideration may or may not be substituted.

Using formalities to manifest Intent


The rise of the bargain theory has undermined the legitimacy of formal commitments lacking consideration.  However, some formalities are still recognized.  Consider UCC § 2-205 (Firm Offers, where a merchant simply purports to make an offer irrevocable, in that case the UCC does not require consideration), R2D § 87 stating that an offer is binding as an option, when it is in writing and signed by the offeror, recites a purported consideration and proposes an exchange on fair terms w/n reasonable time.

Seals

Predate everything (assumpsit, consideration, etc…).  They are used to this day and are one of the more popular formalities.  The UCC § 2-203 does away with seals.  R2D § 95 still allows them.

Aller v. Aller pg. 719 (1878)

When a sealed not was sued upon, the parties intent to create a binding document w/o any consideration was challenged.  The issue was whether a voluntary written agreement under seal is binding where there was no consideration?  The CT. held it was.  So long as it is not shown to be fraudulent or illegal, a sealed instrument will continue to have the same effect it had historically.

Nominal Consideration

R2D § 79 states Nominal consideration is ineffective and not recognized.  This is the bargain theory asserting itself again.  Obviously, no one “bargains” for nominal consideration.  The common law has also abandoned nominal consideration as is shown by the following case:

Schnell v. Nell pg. 726

Theresa Schnell’s will left $200 to ( Nell.  The will was declared a nullity since Theresa @ the time of her death held no property in her own name.  Nonetheless Theresa’s husband ( out of respect for his wife agreed to pay the ( $200.  ( in exchange promised one cent.  ( later refused to honor his promise.  The issue was will a consideration of one-cent which is intended to be merely nominal consideration support a K?  The CT. held it would not.

· The general proposition that inadequacy of consideration will not vitiate a K does not apply where consideration by one party is clearly intended to be nominal.

Recitals

Smith v. Wheeler pg. 731 (Minority view)

( Wheeler contended that an option K which was agreed to and later withdrawn b4 any payment had been made by ( Smith should be of no legal force and effect due to the failure to pay the stated consideration of $1.  The CT. held the recital of $1 consideration for an option K is good even if it can be shown the dollar was not paid.

· The majority rule is that recital may be contradicted by parole evidence, that no consideration was given.

Lack of Intention to Be Legally Bound


In those unusual instances in which one intends that one’s assent have no legal consequences, the court will honor that intention if the other party has reason to know it.  The easiest way for a party to make clear an intention not to be legally bound is to say so.

Ferrera v. AC Nielsen pg. 750

( Ferrera who was fired, claimed she was wrongfully discharged under implied contract and promissory estoppel theories based on the employee handbook.  The issue was whether an employee handbook constitutes a valid K if the employer has clearly and conspicuously disclaimed intent to enter into a K limiting the right to discharge employees?  The court held it was not.  In this case the employer had laid out a clear disclaimer on the handbook and therefore showed no intent to be bound by the handbook.

Promissory Estoppel


The failure of the doctrine of consideration to provide a more satisfactory basis for enforcing promises made outside the marketplace led to reliance as a substitute for consideration.  The following cases are development of that theory.  The idea was codified in the Restatement § 90 and again in R2D § 90.

- In general promissory estoppel requires reasonable-detrimental reliance that is forseeable by the promisor.

Promissory Estoppel as a Substitute

1.) Family Promises

Ricketts v. Scothorn pg. 760

( Scothorn quit her job after her grandfather gave her a note for $, and said “you will not have to work anymore”.  ( estate manager refused to pay.  The CT. held when the payee changes her position to her disadvantage in reliance on a promise, a right of action on the promise arises.

Land

Greiner v. Greiner pg. 766

( Frank Greiner moved back home in reliance on his ( mother’s promise to give him 80 acres of land.  The CT. held a promise which the promisor should reasonably expect to induce action or forbearance of a definite and substantial character on the part of the promisee and which does induce such action or forbearance is binding if injustice can be avoided only by enforcement of the promise.

Charitable Subscription

Allegheny College v. National pg. 770 (Cardozo opinion)

After a donor repudiated a writing in which she had agreed to fund a scholarship and after a partial payment had been made on the account, the ( college sued ( estate on the K.  The CT. decides this case on grounds other than reliance.  It ruled that by accepting (’s payment ( “implied in fact” a bilateral K to create a memorial in (’s name, and therefore consideration existed.

- The CT. only refers to promissory estoppel as an option in this case, but does not end up using it.

Pensions

Feinberg v. Pfeiffer Co. pg. 777

( Pfeiffer promised to pay ( Feinberg an annuity when ( retired and ( relied on this promise to her detriment.  CT. held (’s promise was binding.  The CT. used R1 § 90.

· Note that if ( were still healthy, it would not be the case that injustice could not be avoided.

· Note also that if ( had continued to work for ( w/o relying on the pension she  could not recover.

Construction Bids

Baird v. Gimbel pg. 784 1933 (L. Hand – looking backward)

( Gimbel offered to supply linoleum to various contractors who were bidding on a public construction K.  ( Baird relying on (’s quoted prices, submitted a bid.  ( Gimbel later informed ( its price on linoleum was in error.  (’s Bid was accepted.  The CT. held you cannot reasonably rely on an offer unless there is consideration, b/c offers are always revocable.  The ( offered to deliver the linoleum in exchange for (’s acceptance, not for its bid.

Drennan v. Star Paving pg. 788 1938 (Traynor – looking forward)

( Drennan sued ( Star to recover damages when ( could not perform the paving work @ the price quoted in the subcontracting bid.  The CT. held reasonable reliance on a promise binds the offeror even if there is no other consideration.  In the case of a unilateral offer, the offeror is bound to the promise if it produces “reasonable reliance”.

· TREND: is toward enforcing reasonable reliance on any offer.

· This case stands in opposition to Baird.

· The R2D § 87 states essentially the holding in this case.  Where the offeror should reasonable expect reliance and where such reliance occurs, the offer becomes irrevocable.

Promissory Estoppel as an Alternative to Breach of K

Hoffman v. Red Owl pg. 800

( Hoffman sought damages they incurred in selling their business and relocating based on their reliance on an alleged promise made to them by ( Red Owl stores.  The CT. held that the ( was liable according to R2D § 90.  Several promises were made to (’s that ( should’ve reasonably expected reliance.

· Note that in this case ( is suing for his reliance expenditures and not using reliance as a substitute for consideration to create a K.

· There are two differences between R1 and R2D in § 90.  R2D makes the test for reliance easier by taking out “definite and substantial character”, and allows for TPB.

V’Soske v. Barwick (mimeo)

Case involved the purchase of a Puerto-Rican rug manufacturer (V’Soske) by ( Barwick.  There were several negotiations and letters passed between the two parties that may or may not have ripened into a full-fledged K.  The trial court ruled there was no K.  The 2nd Cir. decided a K did exist b/c 1.) There was intent to be bound even though a formal document was contemplated and 2.) The terms of the K were definite enough.

This case covers three important categories.

1.) When constitutes an offer/acceptance?

2.) What is the effect of contemplation of a written document?

3.) When does a K fail for indefiniteness?

- The answers to these questions are elsewhere in the outline, so I won’t go into it here.  The case is just a good example of taking facts and applying the applicable law.  It easily could have gone the other way, it’s just a matter of how you interpret the facts.

Modern Applications

Ypsilanti v. GM pg. 830

The township of Ypsilanti (() sought to enjoin ( GM from ceasing operations at its Willow Run plant, based on (’s granting of $2mil in tax abatements on the assurance that ( would preserve and create employment.  The CT. using R2D § 90 rules GM should’ve expected reliance on its promise.

- Note a judge who was willing to fight for justice.

Ypsilanti v. GM (appellate court) pg. 840

The decision is reversed in the circuit court.  That CT. rules the reliance in § 90 must be reasonable reliance.  And that (’s actions were not reasonable.

· Note judges who have no backbones.

· TREND: Courts have been requiring reasonable reliance more and more.

Cohen v. Cowles Media Co. pg. 851

( Cohen (a source) sought damages as a result of (’s failure to adhere to their alleged promise to keep his identity confidential in exchange for his providing them w/ court documents.  The CT. held in determining whether to enforce a promise under promissory estoppel, the CT. must first consider whether (’s 1st Amendment rights had been infringed, b/c promissory estoppel is a balancing of the equities.  CT. held imposition of damages risks chilling of political speech.

- ( relied on the newspaper’s promise and they violated that promise.

Cohen v. Cowles pg. 860

On remand from the CST.  The CT. holds in determining whether to enforce a promise under promissory estoppel, one must determine whether enforcement is required to prevent an injustice.  In this case harm to ( requires a remedy to avoid injustice.

IV. Performance and Breach
Performance
A.) The Implied Duty of Good Faith Performance

UCC § 1-203 Good Faith, R2D § 205 “Every K imposes upon each party a duty of good faith and fair dealing in its performance, UNIDROIT 1.7(1) Good Faith.  The CISG 7(1) does not impose good faith explicitly, it refers to it vaguely though.  Courts have often supplied a term requiring both parties to a K to exercise what is called “good faith” and the UCC provides that every K governed by it imposes an obligation of good faith in its performance.  This implied duty is based on fundamental notions of fairness.  The common law does not recognize a general good faith principle.  Instead, it is applied on a case-by-case basis.  Basically, if you see this situation on an exam use precedent, don’t just say there is an implied duty of good faith.

Parev v. Rokeach  ( v. ( (mimeo)

( Parev sought an injunction against ( Rokeach from selling a product similar to “Nyafat”.  ( had sold ( the formula and process for creating Nyafat in return for royalties on any Nyafat sales.  According to the K ( was not to engage or aid in the sale of any product similar to Nyafat during the life of the K.  ( promised after termination of the K, not to engage in the sale of any products of a “similar nature”.  However, soon after ( began the distribution of “Kea” a product similar to Nyafat.  ( argued the sale of Kea was necessary to combat competition from other manufacturers.  ( was naturally pissed b/c it was not receiving any royalties on Kea and sales of Nyafat were falling.  ( Argued a negative covenant should be implied against ( not to compete with Nyafat.  Ct. decides ( is only entitled to the market Nyafat has created and will retain, regardless of competition.  Hence, if Kea does not cut into Nyafat’s sales then there is no tortious conduct on ( part.  

- Not a UCC case, so the court is fumbling around trying to find a good-faith result.

Goldberg v. Levy  ( v. ( pg. 877

( Goldberg sought damages for unpaid rental payments based on ( Levy’s intentional diversion of profits so as to reduce his rental payments under a lease agreement and trigger a provision allowing him to terminate the K.  The CT. held a covenant of good faith and fair dealing is present in every K requiring a party to a commercial lease that requires part of the rental payments be based on a % gross receipts to utilize his best efforts in order to generate earnings.

Mutual Life v. Tailored Woman pg. 879

( Mutual Life sought rental payments owed to it by ( Tailored Woman, based on a % generated by (’s fur department.  ( had moved its fur department to a floor where it did not have to pay a % of its sales to (.  The CT. held in the absence of fraud or deception the tenant to a commercial lease agreement may conduct its business in accordance w/ the general lease provision in any manner it deems appropriate, consistent w/ its rights under the K.  ( was made to pay for any referral sales from the main floor to the fur dep’t though.

Stop & Shop v. Ganem pg. 886

( Ganem sought to compel lessee ( Stop & Shop to continue operating a market on premises pursuant to a commercial lease agreement providing for minimum fixed yearly payments plus a % of gross sales.  The CT. held that it would not imply a covenant to continue operations for a specific purpose, or for any purpose @ all, into a commercial lease agreement providing for a portion of the rent to be determined based on the gross sales of the business conducted theron.  The CT. did not think (’s actions were in bad faith but were rather a business judgment.

Monge v. Beebe Rubber Co.  NH 1974

( Monge was employed by ( Beebe to operate a machine at a set hourly wage.  She was told that to operate different machines for higher wages she would have to be “nice” to the foreman.  ( was fired and she sued for breach of K and emotional distress.  The CT. held a termination by an employer of an at-will employment K which is motivated by bad faith, malice, or retaliation constitutes actionable breach.

· The CT. implies good faith where it had not previously existed.

Howard v. Dorr Woolen Co.  NH 1980

( was discharged from his job at the ago of 50.  ( had benefits that would vest at 55, but he died at 51.  His wife and estate brought suit against his previous employer (() for wrongful discharge.  They argued his removal was based on his sickness/age and that this constitutes a violation of NH law under Monge.  Court stated removals based on sickness and age do not fall under Monge.  Monge only applies to situations where an employee performed an act that public policy would encourage, or refused to do that which public policy would discourage.

Cloutier v. A&P NH 1981

( was the store manager for an A&P.  At the end of every day he deposited revenue in a bank.  He had police protection for the trip to the bank.  After awhile the company stopped paying for the police protection and so ( made the trips less frequently.  The store got broken into one day and a lot of money was taken from the store safe.  The company fired ( for not following “proper procedure”.  ( sues for wrongful discharge.. He invokes Monge and Howard.  The court rules for (.  This decision ties together bad faith, retaliation and public policy.

Thompson v. St. Regis WA 1984

( was fired after 17 years of satisfactory service, and so he sues for wrongful discharge.  ( asks the court to follow Monge (note this is in WA so Monge is not binding).  Court refuses to follow Monge, b/c it considers implied good faith and public policy too drastic a change for at-will K’s, and therefore it is a decision more appropriate for the legislature.  However, ( is given a TORT remedy based on public policy that allows for some recovery.

These cases are irrelevant.  Really, their value to us is less than the paper they are printed on.  WG included these cases in the beginning of the year as a way to show how the American common law system works.  For example, Monge made a drastic change in the “at-will” employment law of NH, b/c it brought in good-faith.  Howard refined that law by requiring a public policy dimension to bring suit.  Cloutier further refined it by tying good faith, retaliation and public policy together into the NH “at-will” employment doctrine.  Thompson shows us WA does not have to follow NH.  What have we learned?  We know NH’s law on “at-will” K’s up to Cloutier and no more.  We understand the principle of stare decisis.  Furthermore it illustrated several points of K law, such as formation, breach, and performance.

If you still don’t understand, please call me at (555)-IM-DENSE.

Implied & Express Warranties

The scope of performance is often defined by a warranty.  A warrant is a statement about the quality of goods.  When parties are silent, K law supplies some warranties by default.  Two implied by the UCC are the implied warranty of merchantability (2-314) and the implied warranty of fitness for a particular purpose (2-315).

· 2-315, the buyer must prove seller knew of particular purpose for which buyer procured the goals and that the buyer relied on the seller’s discretion in obtaining the goods.

· 2-316,  Limitations on warranties imposed by the seller.

· 2-714, Buyer’s Damages for breach in regard to accepted goods.  It is the difference between what you got and what they should’ve been under warranty.

· 2-719, Limitations on 2-714.

Implied Warranties

Step Saver Data Systems v. Wyse pg. 896

( Steps Saver contended that the computer terminals it purchased from ( Wyse were incompatible with several of the computer programs it utilized, thus constituting a breach of the implied warranty of merchantability.  The CT. holds 2-314 exists in every K for the sale of goods, and only recognizes that the goods in question be fit for the purposes for which they are ordinarily used.  ( failed to prove a 2-315 case.

- Privity requirement?

Express Warranties

Express Warranties are extremely common.  They entail a promise to make good for losses w/n their scope, whether or not such losses were foreseeable, uncertain, or avoidable.

· 2-313, Any affirmation of fact or promise made by the seller to the buyer and becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the description.

· Express Warranties are commonly used in misrepresentation cases.

Royal v. Lorraine pg. 900

( sought damages based on ( Royal’s breach of their express warranties under a K for the sale of copiers.  The CT. held in resolving whether a particular promise constitutes an express warranty is whether the seller’s assertion constitutes a fact or is merely an expression of the seller’s opinion.  Puffing v. Representation of Fact.  CT. holds it was puffing.

- Look at case for specific examples of puffing vs. fact. 

CBS v. Ziff Davis pg. 907

( CBS claimed that ( Ziff Davis breached its warranties as to its business’s financial condition upon which ( relied in preparing a bid for the purchase of consumer magazines.  The CT. held that even when a buyer expresses his disbelief as to the express warranties made by the seller prior to the completion of the sale, the seller is not relieved from its duties in respect to such warranties under the K.

- This case illustrates the point that any statements which becomes part of the basis of the bargain are no warranted.  Ethan, had asked what happens when the seller is lying about a fact and you know it’s a lie?  Basically, two things occur.  1.) Mistake doctrine, the seller has said something which you know to be wrong.  Knowing that it’s wrong normally you can’t snatch it up, but 2.) in this scenario the seller is lying he is not just mistaken and so his statements are part of the basis of the bargain and courts will enforce them for public policy reasons.

Disclaimers

Although the law of K provides warranties when the parties are silent, the parties may still K around these “default rules”.

· 2-316, Exclusion or modification of warranties.  Language to exclude warranties must be sufficient.  E.g. “as-is”.

Schneider v. Miller pg. 917

( Schneider sought recission of a K for the sale of goods of an automobile on the basis that ( Miller breached his obligation in respect to implied warranties of merchantability, despite ( signing of a bill of sale expressly disclaiming such warranties.  CT. held where a buyer in a K for the sale of goods signs a document disclaiming any implied warranties and providing that the buyer accept the item, “as-is”, or where the buyer has had the opportunity to inspect goods no warranties exist.

Norcon v. Niagara Mohawk (mimeo)

Norcon an independent power producer, contracted to provide electrical power to Niagara Mohawk Power Corporation, a public utility provider.  Niagara then found out that Norcon would not likely be able to repay it for the cost of accumulating credits in Mohawk’s favor and asked Norcon for adequate assurance of performance.  Norcon refused and commenced a lawsuit seeking a declaration of its right to refuse such assurance.  The COA NY decided the common law has no doctrinal equivalent to UCC § 2-609, but the court applied the UCC provision by analogy.

- This case is useful for applying the UCC in a non sales of goods case.  However, it is important to remember that the COA only applied UCC to the facts of this particular case (electricity was deemed to be a good).  This does not mean the NY common law now has adequate assurances of performance.  To the contrary there is no such doctrine in the common law.  So when analogizing be very specific, draw compelling comparisons, give justifications, and please don’t try to analogize the whole damn UCC into the common law.

Conditions

A.) The Effect of  a Condition
A condition is an act or event, other than a lapse of time, that, unless the condition is excused, (1) must occur before a duty to perform a promise becomes due (condition precedent) or (2) that discharges a duty of performance that has already arisen (condition subsequent).

· Promises and the duties they generate can be either unconditional (I promise to pay you a $100,00 dollars) or conditional (I promise to pay you a $100,000 dollars if you house burns down).  Almost any event may be made a condition.  Although a condition is usually an event of significance to the obligor, this need not be the case.

· There are two types of conditions (express and implied).  An express condition is one that has been inserted into the K by the parties.  An example of an implied condition is “substantial performance” (Jacob Youngs v. Kent).

· When a condition occurs or is performed an Immediately Performable Duty is created on the other party.

· A condition should not be confused with a promise.  Words that create a condition are, “on the condition that”, “provided that”, “if”, and “subject to”.  Words that usually create a promise are, “I will”, “I promise”, and “I warrant”.  Some K terms are ambiguous as to their intended legal effect.  If the intent cannot be determined or there is vagueness or ambiguity, the court will treat the words as creating a promise rather than a condition.
· The nonoccurrence of a condition allows the obligor to suspend performance on the ground that the performance is not due as long as the condition has not occurred.

Inman v. Clyde Hall Drilling pg.927

Inman (() sued his employer for firing him w/o justification.  His employment K made his giving written notice of any claim w/n 30 days after it arose a condition of the employer’s liability.  Inman did not give the required notice, but did file suit w/n 30 days.  Summary judgment for the employer was upheld.  “To hold that the commencement of an action and service of the complaint was an effective substitute for the kind of notice called for by the agreement, would be simply to ignore an explicit provision of the K and say that it had no meaning.”  Since timely notice was no longer possible the employer was discharged.

· This is the traditional rule, but the TREND has been to avoid such strict compliance if the obligor has not been materially prejudiced.

B.) Avoiding Conditions
Waiver:

A common ground for excuse of a condition is that, after the K was made, the obligor promised to perform despite the nonoccurrence of the condition or despite a delay in its occurrence.  Such a promise is known as a waiver.  However, in the unusual situation where the condition is a condition of the duties of both parties, it cannot be waived by one party.

· Note if the waiver makes a material change to the K, it would require what…?????  

$10 to whomever guessed consideration!  Unless, of course it’s a sale of goods and then UCC 2-209 would apply. 

Equitable Estoppel:


Equitable estoppel exists where one party has misrepresented a fact either intentionally or innocently and the other party has relied upon that misrepresentation to their detriment.

Prospective Nonperformance

Anticipatory Repudiation


One reason why a party will be able to cancel a K is if, before the time for performance arrives, the other party indicates that they do not intend to perform and thereby “repudiates” the K.  Because this repudiation happens before performance is due, it is called “anticipatory repudiation”.  It is well established that anticipatory repudiation discharges any remaining duties of the injured party.  What this means is, anticipatory repudiation gives the injured party an immediate claim to damages for total breach, in addition to discharging that party’s remaining performance.

· UCC § 2-610, Anticipatory Repudiation

· UCC § 2-611, Retraction of Anticipatory Repudiation

Hochester v. De La Tour pg.954 (1853)

Hochester and De La Tour had made a K under which Hochester was to serve as a courier for De La Tour during his travels in Europe for three months.  Before the travels were to begin De la Tour wrote to Hochester informing him he services were no longer required.  Hochester sued for damages a few days later.  ( argued (’s lawsuit was premature, b/c the time for performance had not yet arrived.  However, the court stated a party to a K who renounces his intention to perform may not complain, if the other party instead of waiting for the time performance is due decides to sue immediately.

Adequate Assurances of Performance


Mere doubts by one party that the other party will perform when performance becomes due will not excuse the first party from performing.  Furthermore, a party does not have the right to require reassurance that the other party would perform, and the other party can ignore such requests with impunity.  The common law recognizes a limited exception when the other party becomes insolvent.  The other party’s insolvency is not repudiation, but it does give the first party reasonable grounds for demanding adequate assurances of performances.

· UCC § 2-609, recognizes a broader exception to the common law rule.  Under the UCC a party has a right to demand adequate assurances of performance whenever reasonable grounds of insecurity arise, and until he receives such assurances may suspend performance.

· Whether a party has reasonable grounds for insecurity is a question of fact.  Even though the UCC is relatively broad, it seems unlikely that courts will sanction questionable demands for assurance and thereby encourage parties to harass each other.

Scott v. Crown pg. 964

( Scott suspended shipments of wheat which ( Crown had ordered because it learned from the Department of Agriculture that there were active complaints against ( from other farmers and because ( failed to respond to (’s inquiries about timely payments.  The court held when reasonable grounds for insecurity arise, the other party may in writing demand adequate assurances of performance.  ( had reasonable grounds for insecurity in this case, but did not ask for adequate assurances in writing.  ( had only made an oral request and the court therefore held his claim under UCC § 2-609 invalid.

Constructive [Implied] Conditions and Material Breach

Jacob & Youngs v.Kent pg.974

( Kent refused to make the final payment on a construction K that specified that “Reading” pipe was to be used throughout his house, because not all of the pipe that was used was made in Reading.  The issue was where there is substantial performance with defects of trivial or inappreciable importance, is the measure of difference in value?  The court found that the breach was trivial and that the measure of damages should be the difference in value between the two pipes.

· This brings us to the concept of Substantial Performance which states:

Where a party is guilty of an immaterial breach, but has otherwise fully performed, the party has substantially performed.  This means that this party may recover on the K w/ a reduction for the other party’s damages.  It also means that this party has not materially breached and therefore the other party may not cancel.

· Note that UCC 2-601, the Perfect Tender Rule does not screw around w/ substantial performance, the buyer can cancel for any breach.  But, look at 2-508 which says if the defect occurs before performance is due the seller may cure, but then again look at 2-608 which says if the buyer has accepted assuming the Seller would cure, and the goods are still messed up the buyer retains his right to reject IF the defect “substantially” impairs its value to him.  Touche Pussycat!  Substantial performance returns to bite the buyer in the ass.  The lesson is, don’t accept assuming Seller will cure (my opinion).

Cost of Completion v. Diminution in Value

Finding that the breach is not material does not mean that it is forgiven.  Damages are still due.  It now becomes a question of whether the injured party receives the cost of completion or the diminution in value.  In Jacob the ( got the diminution in value.  The majority view in this situation follows Cardozo’s position in Jacob.

Majority:


In most cases, the cost of replacement is the measure the owner is entitled to, unless the cost of the completion is grossly and unfairly out of proportion to the good to be attained.  When that is true, the measure is the difference in value.

Strong Minority:


The measure of recovery turns on whether the breach was willful or inadvertent.  This view is best stated in Groves v. John Wunder.

Groves v. John Wunder pg. 1011

( Groves leased a tract of land to ( Wunder for $105,000.  ( Wunder promised to leave the property at a level grade.  ( broke the K by leaving the grade uneven.  Even if the K had been performed fully the value of the land would’ve been $12,160, but to bring it to spec it would cost $60,000.  If we follow Cardozo’s approach, the ( only gets $12,160.  The Court decided where the contractor willfully and fraudulently varies from the terms of a construction contract, he cannot have the benefit of substantial performance.  ( is liable for the reasonable cost of completion.

· It’s hard to decide which approach to use.  This case is exceptional in that ( is a real asshole.  Usually, the courts will go Cardozo’s way.  But, where you have willful and fraudulent breach you can make a case for cost of completion.

· REMEMBER, this only applies if the cost of completion is grossly out of proportion to the good to be attained.  In most cases the cost of completion is not so out of whack with the change in value.

V. Defenses to Contractual Obligation

Lack Of Capacity

Incompetence

Under the traditional rule, it must be established that the person with a mental infirmity did not understand the nature and consequences of the transaction. The more modern view espoused by the R2D § 15, adopts, in addition to the cognitive test “of ability to understand”, the rule that the contract is voidable if by reason of mental illness or defect is unable to act in a reasonable manner in relation to the transaction and the other party has reason to know of this condition.


The overwhelming weight of modern authority is that the promises of the mentally infirm are voidable.

Infancy


Persons remain infants until the first moment of their 18th birthday.  Infancy continues despite emancipation by parents and, in most jurisdictions, despite marriage.  An infant’s K is voidable rather than void.  The power of avoidance resides only with the infant or their guardian.  After an infant has exercised the power to avoid the K, the transaction is treated for many purposes as if it were void from the beginning.  

· As to sale of goods, the UCC § 2-403, provides that a subsequent BFPV obtains goods free from an infants power of disaffirmance.

· Upon disaffirming, the infant is liable for the return of any tangible benefits received retained.  Unless, the infant has sold the property and the proceeds of the exchange cannot be traced.

Obtaining Assent by Improper Means 

Misrepresentation

A misrepresentation is an assertion that is not in accord with the existing facts.  Avoidance may be made on a negligent or even an innocent misrepresentation.  However, an intentional misrepresentation (one which has Scienter) can result in a TORT action.  Furthermore, an intentional misrepresentation need not be material, while an unintentional misrepresentation must be material.  A representation is material if it would influence the conduct of a reasonable person, or the person using the words knows that it would likely influence the conduct of the other party even if it might not influence a reasonable person.  

- The injured party must’ve been deceived.  If the party did not believe the representation, it cannot later be used as a basis for avoidance.

WG: Misrepresentation consists of:

1.) Scienter, knowledge of the falsity

2.) Misstatement

3.) Reliance, does not have to be reasonable

· An innocent misrep is actually only a mistake.

Loan Co. v. Avie (mimeo)

( Loan Company sued ( Avie for the amount of a note he had signed.  ( had used his father in law Skinner as an endorser for the note.  Skinner was an illiterate Frenchman.  The bank manager explained to Skinner in french that by Signing the note he was assuming responsibility if ( could not pay.  Skinner testified that’s not how he understood it.  Either way he signed it and the Loan Company came after him.  Court found for ( on some weird “caveat emptor” type theory.  But, that is irrelevant.  WG says (’s lawyer should’ve argued misrepresentation.  Skinner is French so when the bank manager read the document to him, he must have translated.  That translation must have been in error and therefore a misrepresentation (most likely negligent or innocent).

Duress

Any wrongful act or threat that is the inducing cause of a K constitutes duress and is grounds for avoiding the K.  Where the coercion involves economic pressure rather than a threat of personal injury or the like, however, duress is usually not present unless the party coerced can show that there was no reasonable alternative but to assent.

Threats or Violence


A threatens B with physical injury unless B signs an acceptance of A’s offer.  The K is voidable.  A subjective test is used to determine whether B’s acceptance was induced by the threat

Breach or Threat to Breach a K


S, a supplier of component parts to B, a radar manufacturer acting under Navy K, threatens not to deliver components promised under a K except at a greatly increased price and only if it is awarded a second K to supply similar components to B.  No other supplier of similar components can make delivery for eight months.  Duress exists.  The excess payments can be recovered, and the second K avoided.  Note that the threat to breach is clearly a breach of the duty of good faith.

· UCC § 1-203, Good Faith

Undue Influence

The concept of undue influence developed in courts of equity to give relief to victims of unfair transactions that were induced by improper persuasion.  In contrast to the common law notion of duress, the essence of which was simple fear induced by threat, the equitable concept of undue influence was aimed at the protection of those affected with a weakness, short of incapacity, against improper persuasion, short of misrepresentation or duress.

The foremost indicator of undue influence is an unnatural transaction resulting in the enrichment of one of the parties at the expense of the other.

Odorizzi v. Bloomfield School District pg. 1114

( Odorizzi sought to rescind his resignation from his position as teacher in the ( Bloomfield School District on the basis that it was procured as a result of undue influence.  ( was arrested for doing something Gay.  Thereafter, the principal and superintendent of the school came to ( while he was in a sate of extreme exhaustion and said it was probably better for him if he resigned.  ( is trying to get his job back.  The court agreed with ( and sated undue influence is exerted where the injured party’s independent will is overpowered by that of a superior party and at a time when the victim was extremely vulnerable.

Unconscionability


The UCC § 2-302 comments indicate there are two kinds of unconscionability.  First, “unfair surprise,” termed by some as “procedural” unconscionability.  Second, “oppression,” termed by some as “substantive unconscionability.


Procedural unconscionability is a clause that a reasonable person would not expect to find in the K and the reason it was noticed was its burial in small print, or the inability of the adhering party to comprehend the language.  For example A checks a coat in a hotel checkroom and is given a plastic token that bears an identification number.  On the reverse is language purporting to limit the hotel’s liability to $25.  This limitation is ineffective unless it can be shown A was aware of the language on the back of the token.


Substantive unconscionability occurs where the provisions of a K that are assented to but are grossly one-sided may be voided or modified by the court.

· Since the enactment of the UCC, courts in non-sales cases have exercised the power to strike down or limit K’s on grounds of unconscionability.  (Presumably by analogy).

Williams v. Walker Thomas Furniture pg. 1131

( Walker Thomas sold to ( Williams furniture burdened by a cross-collateral clause and subsequent to (’s default, sought to replevy all goods previously purchased by (.  The reason why ( is a scumbag is because ( had previously purchased stuff at (’s store.  Some of the items ( purchased she was still paying off.  (’s K stated though that any default on any item will result in the right to repossess all items.  So ( defaulted on something and ( tried to get it all back.  The court ruled where the element of unconscionability is present at the time a K is made, the K should not be enforced.

· This was a case of substantive unconscionability because of the gross difference in bargaining power.

· I suppose however, Rhenquist/Scalia/Thomas (RS&T) would disagree with the result of the case, b/c the court is acting paternalistically, by assuming a low-income woman is not on the same playing field as a successful businessman.  Do you think RS&T know they’re full of shit?…or have they managed to convince themselves they are right?  As a side note, did you know C.J. Rhenquist authored a memorandum supporting the constitutionality of separate but equal education for African-Americans?

Failure of Basic Assumption

Mistake of Present Fact

Mutual Mistake

A mutual mistake occurs when both parties are under substantially the same erroneous belief as to the facts.  Where the parties are mistaken about a basic assumption upon which they base their bargain, the transaction can be avoided.  There are three basic requirements for mutual mistake:

1.) The mistake goes to a basic assumption

2.) The mistake has a material effect

3.) The mistake is not one of which that party bears the risk

A landmark case on mutual mistake is Sherwood v. Walker pg. 1166, which arose out of a K for the sale of a cow known as “Rose 2d of Aberlone.”  According to the seller; both he and the buyer believed that Rose could not breed and therefore the price was fixed at $80, about one-tenth of what the cow would otherwise be worth.  When the seller discovered that Rose was in fact with calf, he attempted to avoid the K and refused to sell the cow to the buyer.  The Supreme Court of Michigan held that the seller was entitled to avoid the K, b/c of the parties mutual mistake.

Unilateral Mistake


A unilateral mistake occurs when only one party has an erroneous belief as to the facts.  (In a sense; even in a case of unilateral mistake, both parties are mistaken: one is mistaken as to some fact and the other is mistaken in thinking that the first party is not mistaken.)  There are three requirements for relief (avoidance) under mutual mistake:

1.) The mistake has a material effect on the agreed exchange

2.) Enforcement of the K would be oppressive

3.) The other party has not yet relied on the K

However, a mistake by one party of which the other is, or ought to be, aware is grounds for avoidance.  Cases of this kind are sometimes treated, with the same result, as cases of fraudulent non-disclosure.  In general, there is no duty to disclose facts that would tend to discourage the other party from entering into a proposed deal, but a truthful statement that omits important qualifying facts is a misrepresentation.  For example, A, a hospital, offers B, a position as Chief of Staff.  B is unaware that the Board of Trustees has before it a proposal to abolish the position.  Upon arrival, B is told the position has been abolished.  B has a TORT action for deceit or can avoid because of the non-disclosure of the full facts.  Basically silence is better than a half-truth.

Changed Circumstances

Impracticability


The general rule is that when a contractual promise is made, the promisor must perform or pay damages for the failure to perform no matter how burdensome performance has becomes as a result of unforeseen changes.  The doctrine of impracticability is an exception this rule.  When a performance becomes impracticable because an event, the non-occurrence of which was a basic assumption on which the K was made, the duty is discharged.


Basic assumption includes (1) the destruction of the subject matter of the K, (2) death or illness of a person essential for performance, (3) supervening illegality, (4) reasonable apprehension of danger to life and property, (5) failure of the contemplated mode of delivery.

· UCC § 2-615, Excuse by failure of Presupposed Conditions.

· Don’t be fooled Impracticability is not easily arrived at.  Courts are extremely reluctant to award it.  You really have to get screwed before a court will recognize it.  The following case will demonstrate my point:

Eastern Airlines v. Gulf pg. 1214

( Eastern Airlines sought injunctions requiring ( Gulf to continue providing them with airline fuel pursuant with K terms.  You guys know the background…It’s 1975 and the OPEC nations have severely limited oil production, drastically increasing price.  Gulf was losing a ridiculous amount of money on the Eastern Airlines K.  The court held there was no defense of Impracticability because the situation was foreseeable and oil can still be had, albeit at a higher price.

Frustration Of Purpose


Where the object of one of the parties is the basis upon which both parties contract, the duties of performance are constructively conditioned upon the attainment of the object.


In comparison, impracticability occurs where one party cannot perform or can perform only in a more burdensome way than had originally been contemplated.  In frustration cases, performance is practicable, but the purpose of at least one of the parties is frustrated to the extent that the performance contracted-for has become valueless.


The defense of frustration has rarely been allowed.  It requires:

1.) An event that frustrated the purpose of one of the parties and the occurrence of this event must be the basis on which both parties entered the K.

2.) The frustration must be total or nearly total

3.) The party who asserts this defense must not have assumed the risk nor be guilty of contributory fault.

Krell v. Henry pg. 1220

Krell advertised his apartment as available for viewing the coronation of King Edward VII.  Henry responded, and a K was agreed upon for several thousand dollars.  The coronation was cancelled due to illness of the King.  The court ruled Henry has the defense of frustration.

· Note there is no impossibility of performance.  Henry can pay, and Krell can let Henry have the rooms.  Yet it is clear the coronation was the basis on which the parties entered the K.

Allocation Of Risk In Long-Term K


For a variety of reasons, contracts – even those with clauses that expressly allocate some risks – do not cover every contingency.  First, it is impossible to articulate all that we tacitly assume to be true about the world.  Second, the future is inherently unpredictable at times.  For these reasons, “relational contract” theorists have stressed that, beyond a certain point, K’s governing long-term relations come to appear less like individual bargains, and more like constitutions – requiring similar modes of ongoing interpretation.

ALCOA v. Essex Group pg. 1237

( ALCOA sought reformation of a K it entered into with ( Essex, providing for the smelting of molten aluminum, based on changes in market conditions under which the enforcement of its terms would cause it to sustain $75 million in losses.  The court found Impracticability for the (.  The normal remedy for impracticability is recission, but that would’ve resulted in a windfall for ALCOA.  Instead, the judge modified the agreement consistent with the changed market conditions.

· Very controversial decision.  The vast majority of courts will not “modify” a K.

· This whole sub-section is a new frontier of K law.  If I was a betting man, I’d say WG is a relational theorist.  But, that doesn’t change the fact that this decision is controversial.
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