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Property:

Technically you do not own property- you have a bundle of legal rights which entitles you to use it as the law permits, and exclude others from using it.

A. Real Property

Defn: Property in land and things affixed to it.

B. Personal Property

Defn: Any property that is not real property

1. Chattel – tangible, ie. cars, jewelry, etc.

2. Choses in Action – intangible, i.e. a claim to $500.

Distribution of Property at Death

A. How is property distributed?

1. Real property is distributed by will

2. Personal property is distributed by testament

B. If a person dies with a valid will for certain property, he dies Testate to that property and that person is a Testator.

C. Gift of Property

1. Real Property(devise; donee=devisee

2. Personal Property(bequest; donee=legatee

D. Residuary Clause:

“All of my property (real and personal) not mentioned in my will shall go to…”  

E. A person who dies without a valid will dies intestate as to property.

Law of Distribution of Property When Die Intestate

A. Used to be called Law of Intestate Descent which followed primogeniture: eldest male inherits

B. This law applies to both real and personal property

C. Property goes to distributees (heirs)

1. Personal property distributed immediately to heirs

2. Real property held by parcener (joint heir) until decedent’s personal representative qualifies (by posting a bond for faithful performance)

a. Role of personal representative

1. Identify and collect decedent’s property

2. Pay off decedent’s personal and estate taxes

3. Distribute remainder to legatees

How Does One Transfer A Legal Interest In Real Property To Another?

A. Intestate descent (above)-title passes to heirs

B. An alienation-transfer of real property

1. Testamentary disposition: the passing of property to another upon the death of the owner

2. Conveyance Inter Vivos: the transfer of property from one person to another which is affected by delivery and acceptance of a written instrument

a. If transferring complete ownership, i.e., a fee simple, the written instrument is a deed.

1. Fee Simple: creates an absolute estate in devisee

b. If transferring ownership for a term, i.e., a defeasible fee, the written instrument is a lease (personal property)

1. Defeasible Fee: transfer with condition limitation.

Possession and Ownership of Chattels

A. Wild Animals (fera naturae)

Pierson v. Post: To acquire possession of a wild animal must show #’s 1&2:

1. Manifestation of unequivocal intention to take control of animal (appropriate for own use)

2. Deprive animal of natural liberty by mortally wounding or trapping making actual control certain and possibility of escape impossible (post had no control)

3. Ex: A inadvertently steps on a coin(A has control of it because no one can get to it, but since he doesn’t know its there, he has no intent and, therefore no possession.

4. If a wild animal is captured, then escapes to return to its natural state, capturer’s legal title is extinguished.

B. Ownership of Lost, Abandoned or Mislaid Property

1. One who finds chattel has title to it over the whole world except someone with better title (original owner and prior possessor)

a. If finder knows who owns property, he must return it or be liable for conversion or larceny (i.e. if finder can locate owner with reasonable ease, must attempt to do so)

b. Must return property to owner when owner reappears

c. Ex: Armory v. Delamire: Chimney sweeper finds ring with jewel and takes to goldsmith for appraisal.  Goldsmith refuses to return to sweeper.  Held: Sweeper, while not acquiring absolute ownership, holds title to the jewel “against all but the rightful owner.” (prior possessor)

d. NY Property Law (statues 251-258): Found property must be given to the police to hold for three years.  If owner doesn’t claim, legal title passes to the finder.

e. “Finders Keepers, Losers Weepers” is a misconception.  Finder of lost property is merely holding in trust, as a bailee, the property until the owner returns to claim it.  Must keep safe and in good condition.

2. Possession by trespasser

a. Even possessor who has obtained possession by trespass has better title than everyone except owner and prior possessor and, therefore, can recover from a third person who interferes with his possession (Anderson v. Gouldberg).  Purpose: to avoid endless seizures.

3. Conflict with the owner of the real estate

a. If the finder is a trespasser, the owner of the real estate where object found gets preference.

b. When finder is on owner’s land legally (invitee):

1. Lost or abandoned property(Finder obtains legal title good against the whole world (including land owner) except true owner

2. Mislaid (placed intentionally in a place, then forgotten about) property(Owner of possessory estate of land retains “custody” of found chattel so that original owner may come back and claim mislaid chattel.

3. Ex: A invites B to A’s house.  B finds a ring in A’s drawer and A didn’t know about the ring(B obtains legal title to the ring (If there’s proof ring was mislaid, A gets title)

[Problem: How do we know if chattel was lost, abandoned or mislaid?  Must know true owner’s intent.]

4. Ex: Mugger maliciously steals necklace from A, but while escaping, he drops it and B finds it.  If mugger sues B for recovery, he’ll probably lose because of the way he obtained it.

5. Property embedded in the soil (Who owns the meteorite?)(Property owner has superior title to finder.

a. Title to recover treasure trove(regarded as mislaid so custody to landowner.

Adverse Possession (AP Acquisition of Title to Real Property by)

A. Once one establishes title by AP, the previous owner’s possession is extinguished

B. One acquires property by AP by throwing out the owner

1. Owner can bring an action in ejectment to remove the adverse possessor (Apor)

a. There is a statute of limitations within which the owner must commence ejectment proceedings.  If statute runs, owner loses right to bring cause of action, and the title vests in the Apor.

1. NY CPLR §212: Statute for action in ejectment is 10 years, except for tolling:

a. For an owner who is an infant, statute begins to run when he turns 18

b. For insane owner, statute begins to run when disability ceases.

C. NY CPLR 211: One cannot adversely possess land used in a governmental capacity (land used as a park), but one CAN adversely posses land used by government in a proprietary capacity (land abandoned by landlord and acquired by city/state)

1. Statute for AP of land used in proprietary capacity is 20 years.

D. Elements of Adverse Possession (All must be present before statute begins to run, except continuous)

1. Actual Possession with color of title

a. What constitutes actual possession by trespasser who has “color of title?” (Taking possession of land by a deed or conveyance which turns out to be defective-i.e. violates SOF)

1. NY RPAPL§ 512:

a. When one cultivates or improves land (in the usual fashion given the geophysical nature of the land)

b. When land enclosed by substantial enclosure

c. If not enclosed, but used for storage of timber or fuel

b. Constructive possession: When one has color of title to a parcel of land, but only takes possession of a part of it (actual), he is deemed to have constructive possession of the entire parcel.

1. Hypo – Owner, O, occupies a part of a tract and A holds color of title to another part of the same tract(A will NOT have constructive possession of the entire tract, but rather A will acquire title only to the part A occupies.

2. Hypo – O doesn’t occupy any part of land and A has color of title to part of land and occupies that part(O is on notice that A is trying to acquire title to entire tract and O must act to protect his title.

3. Hypo – A actually possessed part of land for 10 years then B comes and occupies part of the land(After 15 years (assuming 15 year statute), A will acquire title by constructive possession of entire tract except that part which B occupies (A doesn’t have exclusive possession of B’s part)

4. There’s a limit on how large a parcel may be constructively possessed (i.e. when A has color of title to 1 acre, he won’t constructively possess remaining 5000 acres)

c. Some states require payment of taxes to acquire title by adverse possession, but most don’t (paying taxes make go to showing open and notorious)

 2. Actual possession without color of tile

a. What constitutes actual possession by trespasser who does not have color of title?

1. NY RPAPL §522: same as 512, but must protect by substantial enclosure without regard for whether being used for fuel storage.

b. If don’t have color of title, one will ONLY acquire title to the part of land actually occupying.

3. Hostile Possession

a. Examples of Hostility (not ill-will)

1. Possession without owner’s consent by one acting toward land as if he owned it.

2. Use of land inconsistent with true owner’s title.

3. Hostile whenever true owner is given action in ejectment

b. When one takes possession of land under color of title (tenancy at will is created), hostility requirement is met

1. This is an example of when possession is hostile even when permissive

c. In determining presence of hostility, the subjective state of mind of Apor is immaterial!

1. Many courts find that a claimant’s offer to buy property precludes hostility because claimant is acknowledging that he has no lawful claim to property.  However, better view is that an offer to purchase does not render the hostility less hostile because offers are often made to simply prevent litigation

d. Squatter (i.e. occupiers of abandoned buildings)

1. Not considered an Apor because use of land is so slight

e. Acquiescence

1. Failure by owner to bring cause of action against Apor even when owner knows that he has a right to do so may result in his losing title to Apor.

f. Claim of title (right) is an aspect of hostility

1. Defn: Intention of disseisor to appropriate and use land as his own without regard to color of title.

g. Permissive possession can become hostile

1. Ex: A tenant who repudiates his lease and makes a claim of title against true owner

2. Ex: Holdover tenant may be ejected or treated as tenant at sufferance.  If ejectment action taken, further occupancy by tenant will be hostile.  If treated as tenant at sufferance, no AP.

a. NY RPAPL§ 531 – In NY, AP statutory period does not begin for 10 years following the end of a written lease or last rental payment on oral lease (tenant’s repudiation of the landlord’s interest during the term of the lease is NOT enough for AP)

h. Boundary Disputes

1. Hypo – A mistakenly puts fence enclosing 20 feet of B’s property.  Statutory period passes.

a. Maine Doctrine – Mistake does not exhibit requisite hostile intent

b. Connecticut Rule: Mistake or not, it doesn’t matter.  If acted with hostility, requirement is met (Majority Rule) (objective test)

i. Adverse possession against co-tenant

1. NY RPAPL §541: Tenant in common does not gain co-tenant’s ½ interest until 10 years after exclusive occupation or until co-tenant is ousted.

4. Open and Notorious (really synonymous)

a. Open: visible inspection of the land will reveal that land is being occupied and used.

b. Notorious: owner of land knows or ought to know that his land is occupied by trespasser

c. Owner is responsible for knowing his boundaries and making reasonable inspection of property.

d. If possession is not open and notorious, owner must be put on notice that his failure to commence an action may bar recovery of his property

e. Boundary dispute

1. Minor encroachments does not presume knowledge by the true owner (i.e. not O&N) – owner must have actual knowledge (Manillo v. Gorski) (DOES at C/L)

5. Exclusive

a. Defn: Apor must exclude the owner and other third persons from using the land

b. Occasional trespasser does NOT destroy exclusivity

6. Continuous

a. Defn: Possession continued without interruption throughout the statutory period.

b. Seasonal possession will be deemed continuous if most owners of similar property would use it seasonally.

c. Entry by owner to regain possession will break continuity (even brief entry by owner not made for purposes of permanently regaining title may be sufficient interruption)

d. Entry by third party may also interrupt AP’s possession (i.e. by another Apor)

e. Tacking

1. Defn: the adding together of periods of adverse possession

2. There must be privity of possession between Apor and successor

a. Transferor has a direct relationship with recipient (familial or economic) either by sale and purchase of interest or by oral gift, deed, bequest, etc.

3. Possession by Apor’s (landlord in this case) tenant is considered possession by Apor himself.

4. Inverse tacking

a. If land is transferred while held adversely, the period held adversely and the transferor is tacked on to the period held by the transferee (i.e. If A held adversely to B for 5 years and B sells to C, C has only 5 years to bring the action in ejectment)

b. Above does not apply to transfer of holder of later estates.  Therefore, possession adverse to the holder of a life estate does not run against the remainderman until his interest becomes possessory, as long as the interest was already in existence at the time the Apor entered the land.

Estates in Land

A. Definition of an Estate

An interest in land which:

1. Is or may become possessory, and

2. Is ownership measured in terms of duration.

Ex: A(B(then to C when B dies


A has a possessory interest, C has a future interest

Ex: A(B if B marries C


B has a future interest subject to a condition precedent

B. Freehold Estates

1. Fee Simple Absolute: Estate of indefinite duration and general inheritance (passes to heirs, lineal or collateral, when estate owner dies intestate) which the owner may alienate by conveyance inter vivos or devise and which is limited to endure until the time that an owner dies intestate and without an heir lineal or collateral.

2. Fee Simple Defeasible: 

a. Fee Simple on Special Limitation followed by a possibility of reverter (determinable fee simple):

1. Words creating it: “as long as,” “while,” and “until” (time phrases)

2. Ex: “To A and his heirs as long as the land is used for residential purposes, and should it cease to be used for these purposes, it shall revert to O or his successors.”

3. Automatically reverts to O or his successors upon happening of the limitation.

b. Fee Simple on condition subsequent followed by a right of reacquisition (or right of re-entry):

1. Words creating it: “but if,” “On the condition that,” and “provided, however.”

2. Ex: “To A and his heirs on the condition that the land be used for residential purposes, and should it cease to be used for these purposes, O or his successor shall have the right to reenter the land [and reacquire the estate]”

3. Grantor or successor MUST exercise right of reacquisition(estate does not automatically terminate upon happening of condition.

c. Fee Simple subject to an executory limitation:

1. Created when grantor uses language which requires the estate to shift over to a third party upon the happening of an event, rather than back to the grantor.

2. Ex: “To A and his heirs, but if B marries C, then over to B and his heirs.”

3. Automatically divests in favor of 3rd person.

3. Fee Tail Estate: Inalienable estate (cannot be conveyed or devised) of indefinite duration and limited inheritance (can only pass to lineal heir) which is limited to endure until the time an owner dies without lineal heir.

a. Obsolete in NY and maybe all other states.

4. Life Estate: The estate of indefinite duration which cannot be terminated at the will of its creator or his successors, and which, at the time of its creation, may endure as long as the life or lives of one or more natural persons then in being and who can be identified.

a. Legal Life Estates : Obsolete in NY

b. Conventional Life Estates (Those created by conveyance or devise):

1. Ordinary Life Estate: Life estate measured by the life of its owner (“To A for her life”)

2. Life Estate pur autre vie (for another’s life, not owner’s): Life estate measured by the life of a person other than its owner.

a. Ex: “To A for the life of B” (B, the person whose life measures the life estate pur autre vie is the cestui qui vie)

C. Non-Freehold Estates

1. Four types:

a. Estate for Years

b. Periodic estate

c. Estate at will

d. Estate at sufferance

2. NY Rent Control Laws create statutory tenancies after expiration of an estate for years in a rent controlled apartment.  Tenant may remain without lease as long as he pays fixed rent.

a. Statutory tenancy is inalienable life estate which seems to be evolving into an inalienable fee simple because those immediate relatives living with tenant at death cannot be evicted.

b. Landlord must offer new lease every year.

D. Estates (by decreasing duration (quantum)): NY EPTL § 6-1.1

1. Fee simple absolute

2. Fee simple on condition subsequent

3. Fee simple on special limitation

4. Estate for life

5. Estate for years

6. Periodic estate

7. Estate at will

8. Estate at sufferance

E. Fee Simple Estate

1. Words of Purchase v. Words of Limitation (in alienation of fee simple)

a. Ex: “to A and his heirs” (In other words “to A until he or a successor dies intestate and without an heir”) 

1. “To A” are words of purchase because they identify who is obtaining the estate (the purchaser, i.e. the grantee or devisee)

a. A is the sole, single owner of the fee simple and is called the owner in severalty.  A’s heir(s) apparent owns no part of fee and A is free to convey or devise estate to someone other than an heir apparent without the heir’s consent.

2. “…and his heirs” are words of limitation which describe the maximum potential duration of the estate.”

b. Since estates are distinguished by their maximum potential duration, the words of limitation indicate the type of estate the alienor intends alienee to have.

2. Duration of fee simple

a. Until owner dies intestate and without heirs, at which time the estate escheats to the state in which the property is located.

3. Words of creating a fee simple

a. Ex: “to A” and “to A and his heirs”

1. Common law: “to A” without “and his heirs” was presumed to convey a life estate to the grantee.  Grantor could rebut this with “and his heirs”

2. Modern Law (NY RPL § 240(1)): “to A” is sufficient to create a fee simple absolute. (Also in EPTL § 2-1.4)

F. Fee Tail Estate

1. Defn. “to A and the heirs of his body”; an estate which passes through direct descendants only, and which reverts to grantor upon failure of line.  ABOLISHED IN NY and most other states.

2. NY EPTL § 6-1.2: Fee tail Abolished

a. Any estate which would have been a fee tail prior to 7/12/1782 shall be a fee simple, and if no future estate is limited on it, it shall be a fee simple absolute.

b. If a future estate is limited on it, the future estate is valid and will vest in possession when the first taker dies (in this case, A) without issue.

G. Life Estate

1. Defn. The estate of indefinite duration which cannot be terminated at the will of its creator or his successors, and which, at the time of its creation, may endure as long as the life or lives of one or more natural persons then in being and who can be identified.

2. Transferability of Life estate

a. Since an ordinary life estate is measure by the life of its owner, it is extinguished at the owner’s death.  Therefore, it is by definition NOT devisable or inheritable, only alienable.

b. A life estate pur autre vie is measured against the life of another, the cestui qui vie, NOT the holder.

1. Under common law, absent language creating a “special occupant” (i.e. “To A and his heirs, “heirs” being special occupant), when the holder died before the cestui qui vie, the estate was “up for grabs” to the first person to claim it because while the estate was alienable, it was not devisable or inheritable.

2. Modern law allows this life estate to be alienated, devised or inherited.

3. Life estate in tenant v. estate at will (terminable by Tenant or Leasor)

a. In NY, a conveyance that (1) gives the tenant the right to premises for an indefinite time and (2) expressly states that the Tenant may terminate at will, but which (3) doesn’t expressly state that the Leasor may terminate at will, and which (4) contains no words expressly limiting Tenant’s estate to one at will, creates a life estate in the Tenant which the Tenant may terminate at will (not the leasor).

4. Is an estate pur autre vie real or personal property?

a. A life estate pur autre vie is real property during life of grantee or devisee, but is disposed of as personal property after the holder’s death (to the personal representative)

Future Estates

(Right of reacquisition, possibility or reverter and reversion are future estates maintained by creator & remainder and executory interests are future estates created in someone other than the creator)

1. Reversions

H. Defn: EPTL § 6-4.4: A reversion is the future estate other than the right of reacquisition or reverter, left in the creator or his successors in interest upon the simultaneous creation of one or more estates which, in the aggregate, have a shorter maximum duration than the creator’s.  A reversions (inevitable) is unlike a right of reacquisition or possibility of reverter (contingencies) in that it is a future estate which vests in possession upon the natural expiration of the particular estate(s) (an estate which proceeds a future estate in possession)

1. Ex: O (poss. f/s) ( to A for life

a. O has carved out a possessory life estate and has conveyed it inter vivos to A, giving O no right to possession of the land.

b. At the same time O conveyed the life estate, he simultaneously created a future estate in reversion (f/s) in himself (or his successors if O dies before A)

c. If the above example was a devise, the possessory life estate would vest in A at O’s death, and the simultaneously created future estate in reversion would be owned by O’s heirs.

I. A conveyance or devise that transfers the alienor’s entire estate creates no reversion.

1. Ex: O (f/s) conveys or devises ( To A for life, then to B and his heirs.

a. O has alienated a possessory life estate and a vested remainder in f/s(the two vested estates have, in the aggregate, the same maximum duration as O’s, and therefore, O has alienated his entire estate.

C.  A reversion results from the creation of a possessory estate less than the alienor’s estate and a future interest subject to a condition precedent (a contingent interest) although the future interest is of the same quantum as the alienor’s.

1. Ex: O(f/s)-conveys (to A for life, then to B and her heirs when and if B marries.

a. O has retained the vested f/s as a reversion subject to B’s contingent interest

b. F/S in reversion will remain with O until the contingency occurs at which time it will automatically leave O’s estate to B.

c. If A dies and B is still unmarried, O (if still alive) would be entitled to possession until B marries.

2. What if contingency can never occur?

a. If B dies before getting married, the contingency can never occur and the future estate is extinguished.

b. O’s future estate in reversion will become possessory estate in f/s absolute.

J. A reversion does not result from the creation of a contingent future interest without preceding possessory estate because the grantor/testator’s estate remains possessory.

1. Ex: O (poss f/s) conveys (To A and his heirs when and if A marries

a. O has created a contingent future interest in A, but has not created a reversion.

b. O’s estate remains possessory and will not leave O and “spring up” in A until the contingency occurs.

K. An estate in reversion vests in possession when the last of the preceding particular estates terminates by virtue of its natural (normal) limitation or a special limitation.

1. Ex: O (f/s)(to A for life until such time as A divorces his wife, B; but should A divorce B, A’s estate shall immediately revert to O or O’s successors.

a. O’s conveyance does not create an estate in reversion coupled with a possibility of reverter, but rather, O has an estate which will become possessory in any event (A’s death or A divorces B)

L. Transferability of Reversions

1. Freely alienable

2. Passes to heirs via intestate descent.

2. Possibility of Reverter

A. Defn: The future interest left in the creator of his successors upon the creation of an estate that will terminate automatically within a period of time defined by the occurrence of a specified event.

1. Ex: O (f/s) conveys or devises(To A and her heirs as long as the land is used for educational purposes; but if it is not then A’s estate shall automatically revert to O or his successors (to O’s successors if devised as long as neither the will nor the residuary clause purports to devise the possibility interest to a third person)

a. O has a possibility of reverter

b. A’s estate will naturally run out when she dies and no heirs exist or it will end earlier upon the happening of the special limitation.

B. Possibility of reverter must be in favor of O, not a 3rd person.

1. O (f/s)(To A and her heirs as long as she does not smoke, but should she smoke, then her estate shall immediately shift to B.

a. Here, O does not have a possibility of reverter because the special limitation operates in favor of a 3rd person, B.  In fact, O has given away his entire estate.  If A does smoke, B will acquire the estate in f/s absolute.

b. B has a contingent future interest called an executory interest.

c. Should the above read “To A for life as long as…, and after A’s death to B and his heirs,” then O would maintain a possibility of reverter.

C. Possibility of reverter is never coupled with an estate in reversion

1. Ex: O (f/s)(To A for life so long as she does not smoke, but if she smokes, then her estate shall immediately revert to O or his successors.

a. O has an estate in reversion AND a possibility of reverter.

b. Doctrine of Merger:  The lesser of two estates merges with the greater estate and is extinguished.

c. Therefore, in the above example, upon occurrence of the special limitation, the specially limited estate reverts to O and merges into O’s estate in reversion to became a f/s absolute.

D. What if person refuses to abandon the estate upon occurrence of the special limitation?

1. A person who stays after the termination of his estate on special limitation (or condition subsequent) is considered a holdover, not an adverse possessor, and may be ousted by bringing a summary proceeding against him (action in ejectment in case of condition subsequent)

2. Holder of estate may also receive mense profits for period of holdover.

E. Transferability of possibility of reverter

1. Two common law views:

a. Freely alienable (alienable, devisable and descendible)

b. Descendible ONLY, unless coupled with a reversion, in which case:

1. When alienating or devising to person other than estate on special limitation, possibility of reverter and reversion are inseparable, but

2. When alienating or devising to holder of estate on special limitation, the possibility of reverter may be separated from the reversion and transferred via a release.

2. Modern NY law
a. Freely alienable as of 9/1/62, even if possibility of reverter existed prior to this date.

3. Right of Reacquisition

A. Defn: The future estate left in the creator or in his successor in interest upon the simultaneous creation of an estate on a condition subsequent.

B. At common law, which is still in effect in NY, a naked right of reacquisition (an R of R NOT coupled with a reversion) is created when the alienor transfers his entire estate, but qualifies if with a condition subsequent which operates in favor of the grantor, in a conveyance, and the testator’s distributees, in a devise.

C. Ex: O (poss. f/s) conveys(to A and his heirs on the condition that A does not smoke; and if A does smoke, then O or his successors shall have the right to reenter, oust A or his successors and reacquire the estate.

1. O has no reversion because he has given away his entire estate.

2. O has an R of R (naked) because he has qualified A’s estate on condition subsequent in his favor.

D. An R of R couple with an estate in reversion: occurs when alienor transfers one or more vested estates which, in the aggregate have a shorter maximum duration that his own, and qualifies the last of them with a condition subsequent in favor of the alienor.

1. Ex: O (poss f/s) conveys (To A for life provided that if A smokes, O or his successor may reenter and reacquire A’s estate.

a. O has f/s in reversion which will become possessory when A dies.

b. Couple with the reversion is a R of R which gives O right to reacquire estate if condition subsequent occurs.

1. Doctrine of Merger, however, will result in the lesser estate (R of R) merging into the greater one (the reversion) resulting in O’s obtaining a f/s absolute.

E. Transferability of R of R

1. Common Law

a. Descendible only (unless coupled with a reversion) and any attempt to alienate R of R resulted in its destruction (except that O could convey to current owner of estate via a release)

b. If R of R is couple with a reversion, the two together may be alienated to a third person-they could not be separated (except that they may be separated to convey the R or R to the current estate owner)

2. Modern NY Law

a. Freely alienable

b. R of R and reversion can be separated.

4. Effect of Adverse Possession on Right of Reacquisition and Possibility of Reverter

a. Common Law

1. Possession by the holder of the limited estate after the occurrence of the condition/limitation is not deemed an adverse possessor until he ousts the holder of the right/possibility under a claim of right

b. Modern NY Law: RPAPL § 612

1. O has one year to commence action in ejectment upon occurrence of condition subsequent, after which R or R is extinguished.

2. O has 10 years to bring a summary proceeding action after occurrence of special limitation – if he fails to do so, holder of limited estate keeps the estate as an adverse possessor.

5. Interpretational Preferences of Ambiguous Provisions

(In a deed or Will (Is it a pious wish/purpose clause, a covenant, a condition subsequent or a special limitation?)

a. Pious Wish/Purpose Clause: A mere statement of purpose to which alienor hopes the alienee will put the land.

1. Ex. To A, City, for the purpose of creating a public park

2. No binding effect on A if A breaches.

b. Covenant: A contractual obligation within a deed or will

1. Ex: To A who covenants and agrees that the land will be used for single family dwelling.

2. Binding on holder, but DOES NOT result in forfeiture of the estate.

3. Enforced by having Defendant cease and desist, enjoined from using property in breach and payment of damages (Contract Remedies)

c. Condition Subsequent :

1. O(to A on condition that the described premises shall always be used solely for school purposes, and upon breach of this condition, the grantor shall have the right to reenter and take possession.

2. Binding on current estate and results in forfeiture of estate if holder of R of R exercises it.

3. Even though the words “on the condition” are used, clause may not be construed as estate on condition subsequent if there’s no intention to provide for forfeiture.  Most American jurisdictions see this as a covenant.

d. Special Limitation:

1. Ex: O(to A so long as the land is used for church purposes.

2. Binding on current estate and automatically results in forfeiture

3. If deed or will contains time words, judges are more likely to construe a special limitation with a P of R.

6. Restrictions on Enforceability of Insubstantial

Covenants, R of R and P of R Under Current NY Law: RPAPL § 1951

a. Insubstantial: When purpose of restriction can no longer be achieved by enforcing breach (at common law, judges did not care if insubstantial(enforced anyway)

1. Ex: P restricts D from using his lot commercially.  If all of the lots around D are already commercial, equity will not prevent D from also going commercial because the residential character has already been changed.

2. Applies to estates which are:

a. f/s

b. Life Estates

c. Leases for terms 100 years or more.

3. And subject to:

a. condition subsequent followed by R of R

b. special limitation followed by a P of R

4. And created after 9/1/58

5. Which restricts the use of the land to uses other than for benevolent, charitable, educational, public or religious purposes (restriction does NOT apply to these)

6. Will not be enforced or declared enforceable unless it is of substantial benefit to a party seeking enforcement because:

a. Purpose of restriction accomplished.

b. Cannot be accomplished due to changed circumstances

c. Or otherwise

7. Restrictions for Enforcement of Special Limitations and Conditions Subsequent NY RPAPL § 1953

a. Applies to restrictions created after 9/1/58 which expressly or implicitly restrict use of land (note exceptions in #5 above)

b. Party which would have been able to enforce restriction but for the statute shall have the right to bring an action to compel conveyance in the state Supreme Court (but not an action in ejectment or summary proceeding)

c. Relief will only be granted to protect substantial interest and the burden of proof is no the plaintiff.

8. Maintaining a P of R or R of R: RPL § 345

a. An owner of a P of R or an R of R must periodically record declaration of intention to reserve R of R or P of R – if not done timely, restriction will be extinguished despite being insubstantial (BUT recording will NOT prevent a restriction which becomes insubstantial from being extinguished)

b. Initial recording may be made within a 3 year period (between 27th and 30th anniversary of conveyance)

1. Once recorded, restriction remains in effect for 10 more years from date of recording.

9. Law of Waste

Owner of a current estate may not use the land in such a manner as to devalue or even alter the future estate.

a. Permissive waste: Failure to make ordinary repairs ( O of future estate has tort action)

b. Voluntary waste: Taking things from the property (i.e. mining) or otherwise destroying its value (i.e. tearing down a building on prop)

c. Ameliorative waste: A change which substantially alters land, whether it improves it or not (future estates have a right to possession of the estate in the same condition the prior estate came into possession)

d. Under current NY law, a party may improve the land subject to NY RPAPL §803 Ameliorative Waste:

1. Person having an estate for life or for years may alter or replace structures and holder of remainder or reversion CANNOT recover if possessor proves:

a. Alteration is one that a prudent owner of a f/s would make.

b. Alteration will not reduce market value of remainder/reversion.

c. Alteration will not violate any agreement

d. Life expectancy of present estate possessor is not less than 5 years.

e. Possessor provided future estate holder with 30 days notice.

10.  Remainders

a. Vested remainder: a future interest in another, other than the grantor or the holder of the possessory estate, which is NOT subject to a condition precedent and which identifies a specific person.

1. Ex: O(To A for life, then to B for life, then to C (B has a remainder “for life;” C has a remainder in fee simple absolute.)

b. Contingent Remainder: a future estate in another which is subject to a condition precedent and which does not identify a specific person (i.e. an unborn person), devisable and inheritable UNLESS the remainder becoming possessory was dependant on the holder’s survival.

1. Ex: O(To A for life, and if B has reached age 21 by the date of A’s death, remainder to B.

c. Remainder MUST be created by the same deed or will that created the prior possessory estate.

d. Four rules of remainders:

1. A remainder must be created at the same time as, and by the same instrument that creates, the prior estate or estates.

2. A remainder may never follow a fee simple defeasible estate.  

3. A remainder must not have the capacity to cut short the prior estates.  

4. There must not be a built in time gap between the termination of the prior estate and the remainder’s taking of possession.

e. Examples of Remainders

1. O(A for life, remainder to B and his heirs.  B has a remainder because 1. A present interest has been created; 2. A future interest has been created in a different person by the same instrument; and 3. The second interest will become possessory only after the natural expiration of the first one (i.e. after A’s death)

2. O(To A for life, then to B for life, then to C for life, the to D and his heirs.  B,C, and D will all have remainders.

11. Vest In Interest v. Vest In Possession

Can be used in reference to a f/s, life estate or estate for years.

a. Vest in interest: an estate vests in interest at the moment the purchaser acquires the estate.

b. Vest in Possession: an estate vests in possession at the moment the estate gives its owner the legal right to take possession of the land.

c. Ex: O (f/s) conveys or devises(to A for life, then to B and her heirs

1. A’s life estate vests in interest and in possession upon delivery and acceptance of O’s deed.

2. B has a f/s in remainder not subject to a condition precedent (vested remainder) (i.e. automatically vests in B at the natural expiration of A’s life estate (A’s Death)) which vests in interest at the moment it’s delivered to A (in the case of a conveyance) or at O’s death (in the case of a devise), and vests in possession at A’s death.

d. Ex: O (f/s) conveys or devises(To A for life, then, should B marry C, to B and his heirs.

1. A’s life estate vests in interest and possession upon delivery or death of O, whichever the case may be.

2. Upon delivery or death of O, B has a f/s in remainder subject to a condition precedent (contingent remainder); that is, when B marries C.  The f/s, however, will NOT vest in interest until B marries C.

3. Until B marries C, O maintains a f/s in reversion subject to B’s interest.

4. Once B and C marry, O’s f/s in reversion will leave O and go to B who will now have a vested remainder (since condition precedent has now been satisfied) if A is still alive.  It will vest in possession when A dies.

5. Note:  If B or C dies w/o ever marrying, the condition precedent can never occur.  Therefore, the fee will never leave O and vest in interest in B.  As a result, B’s contingent remainder will be extinguished and O’s f/s in reversion will become a f/s absolute.

12. Condition Precedent v. Condition Subsequent

 (can be a passage of time)

a. Condition precedent: specifies an event which must occur before the purchaser gets the estate which the condition qualifies (qualification attached by grantor or testator)

1. Ex: O (f/s)(to A and his heirs provided that the fee 
s not to vest in purchaser unless, during his lifetime, he builds a church on the premises.

a. O retains present, possessory f/s

b. O gives A a f/s with an executory limitation (limitation on a future interest).  In this case, the limitation is a condition precedent to the fee vesting in A (building the church).  In other words, the condition precedent is a contingent (executory) interest (not a vested estate).

b. Condition subsequent: specifies an event which, when it occurs, might or must result in the owner of an estate losing the estate in favor of the grantor or a 3rd person.

1. Ex: O(f/s)(to A and his heirs on the condition that A dies as an attorney, and if he does not, then to B and his heirs.

a. A has a present, possessory vested f/s on condition subsequent subject to an executory limitation over to B should A not die as an attorney.

2. Ex: O (f/s)(To A and his heirs on the condition that A dies as an attorney, if he does not die as an attorney, then O or his successors shall have the right to reenter and occupy the land.

a. A has a present, possessory f/s on condition subsequent subject to O’s right of reacquisition should A not die as an attorney.

13. Condition Subsequent v. Special Limitation

a. Both create possibility that the estate may be defeased; that is, taken away from the holder prior to its natural termination.

b. Condition Subsequent: Qualifies the estate to which it is attached without placing a limit on the time the estate may endure.

1. Ex: O (f/s)(to A and his heirs on the condition that the land be used for education purposes…

2. Language creating: “on condition that,” “but if,” and “provided, however,”

3. Termination following breach of condition:

a. At common law, estate ends when O enters land to reclaim it.

b. Modern Law – must bring ejectment action.

c. Special Limitation: places a time limit for which the estate may endure.

1. Ex: O(f/s)(To A and his heirs so long as A and his successors use the land for educational purposes…

2. Language creating: “until such time as,” “until,” “as long as,” “while.”

3. Termination following breach of limitation:

a. Estate terminates automatically upon breach of special limitation and former holder, if he stays, becomes a holdover or tenant at sufferance (O’s choice)

4. Enforcement: Summary proceeding to oust.

14. Executory Interests

A.
Defn: Any future interest created in a third party which is not a

remainder, because it fails to comply with one or more of the four rules for remainders (Sec 10D).  

B. Executory interests take effect by “springing” into possession or by “shifting” from one person to another.  

C. Remainders take effect in possession at the expiration of the preceding estates, while executory interest generally take effect in possession by divesting (cutting off prematurely) the preceding estate.

D. Executory interests were never destructible.  A remainder can not follow a condition subsequent, so what will follow is an executory interest.

E. Examples of Executory Interests:

1. To A, but if she should die without leaving issue, to B.  A takes a fee simple subject to an executory interest.  B takes an executory interest in fee simple absolute.

2. O(To A upon his marriage.  Future interest “Springs” up in A when he is married.

3. To A for life, remainder to B, but if B dies in A’s lifetime, then to C.  B has a remainder subject to complete defeasance, C has an executory interest.

F. All executory interest are contingent.

15. Two Rules relating to Remainders
A. Rule In Shelley’s Case

Rule generally:  If a will or conveyance creates a freehold in A, and purports to create a remainder in A’s heirs (or in the heirs of A’s body), and the estates are both legal or equitable, the remainder becomes a remainder in A.  Usually, the result is that A ends up getting a fee simple.

Ex: O(To A for life, remainder to A’s heirs.  If there were no Rule in Shelley’s Case, the state of the title would be: life estate in A, contingent remainder in A’s heirs, reversion in O.  But by operation of the rule, the state of the title becomes: life estate in A, remainder in A (not A’s heirs).  Then by the doctrine of merger, A’s life estate will merge into his remainder in fee simple, and A simply holds a present fee simple.

B.
Doctrine of Worthier Title
Doctrine generally:  Provides that one cannot, either by conveyance or will, give a remainder to one’s own heirs.

Ex: O(To A for life, remainder to O’s heirs.  The Doctrine makes the remainder void.  Consequently, O is left with a reversion.  He is thus free to convey the reversion to a third party; if he does so, his heirs will get nothing when he dies, even if he dies intestate.

16. Estates in Personal Property

A. It is generally assume that the law of estates and future interests governing the disposition of real property is equally applicable to personal property.

17. The Rule Against Perpetuities

A. No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.

Concurrent Estates

NY EPTL §6-2.1: Forms of ownership under current NY Law.


Reads as:

Estates as to the number of persons owning an interest therein are classified as follows:

1. In severalty

2. Joint tenancy

3. Tenancy in common

4. Only as to real property and on, after 1-1-96, as to the shares of stock of a cooperative apartment corporation allocated to an apartment or unit together with the appurtenant proprietary lease, tenancy by the entirety.

1. Severalty (sole single owner)

2. Concurrent Estates:

a. Joint tenancy

b. Tenancy in common

c. Tenancy by the entirety (in real prop only)

3. Presumptions of Grantor’s intent to create joint tenancy under Common Law and EPTL §6-2.2(d) and (e):

a. Conveyance or devise of real or personal property to two or more persons as trustees, executors or guardians (C/L and NY Law)

b. Conveyance or devise of real property only, to two or more persons, none of whim is validly married to another (C/L)

1. Ex: O(to A, B, and C and their heirs.

2. Can be rebutted by words which expressly state or imply intent to create tenancy in common

a. Ex: O(to A, B, C and their heirs as Tenancy in Common.

c. Conveyance or devise of real property only, to persons who are not legally married to each other but who are described in the disposition as husband and wife (NY)

1. Can be rebutted by words expressly intending a tenancy in common

2. Subsequent marriage does not change ownership into tenancy by the entirety

4. Presumptions of grantor’s intent to create tenancy by the entirety:

Under C/L and NY EPTL 6-2.2(b) and (c)

a. Conveyance or devise of real property only, to two persons who are validly married to each other at the time of the conveyance (c/l)

1. If the conveyance is to three or more people, two of who are married, the H&W will hold the property as tenants by the entirety relative to themselves, and the other parties will be tenants in common with each other and the married couple.

2. Can be rebutted by express or implied words showing alienor intended a tenancy in common or joint tenancy

b. Conveyance as above (NY), but after 1/1/96 also applies to alienation of stock in a co-op apartment and its appurtenant lease.

1. NY considers this JT with an indefeasible ros.

a. In other words, the married couple are tenants in common with life estates for their joint lives with alternate contingent remainders in f/s for the survivor.

1. Ex: H can convey his ½ interest, but if his wife survives him, she will obtain the fee in severalty.

2. Ex: H conveys his interest wros to A (which is subject to W’s ros). A&W then hold estate as tenants in common.  If W survives H, W will be owner in severalty.  If H survives W, A will be owner in severalty since H conveyed his estate wros.

5. Presumption of grantor’s intent to create tenancy in common under C/L and NY EPTL §6-2.2(a)

a. Conveyance or devise of real property to two or more people with stated interests, equal or not (C/L and NY Law) (“…equal or not” rebuts JT presumption and, if married, rebuts T by the E presumption.)

1. Ex: O(to A, B and C and their heirs, A to have a 1/10 interest, B to have 2/5 interest and C to have ½ (no unity of interest as required by JT)

2. Ex: O(to A, B and C and their heirs, A to have a 1/3 interest, B a 1/3 interest and C a 1/3 interest (not a JT because alienation made to the co-tenants as individuals and not to them as a unit)

b. Conveyance or devise of personal property to two or more people, married or not (C/L and NY law)

c. Conveyance or devise of real or personal property via intestate descent to ones heirs (C/L and NY Law)

d. Conveyance or devise of real or personal property to two or more people none of whom is married to any of the other (NY Law)

6. Overall NY Current Law Presumptions: EPTL §6-2.2:

a. Disposition of property to two or more persons creates a tenancy in common unless expressly declared to be a JT.

b. Disposition of real property to a H&W creates a T by the E unless expressly declared to be a T in C or JT.

c. Disposition of real property to persons NOT H&W, but who are described as such in the instrument, creates a JT unless expressly declared to be a T in C.

d. Disposition of two or more people as trustees, executors or guardians creates a JT.

e. Property passing via intestate descent (to heirs) to two or more persons (whether married or not) creates a T in C.

7. Proceeds of sale of real property of infant or incompetent will be deemed real property:  NY RPAPL §1755
a. Sale of real property belonging to an infant or incompetent only gives them access to the proceeds of the sale, not to the profits from the sale.

1. Ex: H&W own land as T by the E.  W is in a mental institution and H sells the land to use $ for care for wife(H may not use principal from sale(even to care for wife), but may use profits (because using principal would defeat wife’s ros)

8. Characteristics of JT and Tenancy by the Entirety

A. Theory of JT:

Each JT owns an undivided part of the estate, but for purposes of survivorship, the interest is owned by the entire entity (composed of surviving JTs)

B. Four unities are required for JT and T by the E:

a. Unity of Possession

1. Each acquires the right to possession of the land at the same time as the others.

2. Titles must vest in possession simultaneously.

3. Each JT or T by the E may convey a lesser estate while not losing his own estate (i.e. life estate, estate for years…)

b. Unity of Interest

1. Interest in each concurrent owner must be identical to the interest of the other owners as to:

a. Quantum of estate: concurrent owners must own shares in the same estate

1. Ex: O(to A, a ½ interest for her life, and to B, a ½ interest for his life (must be T in C because A owns shares measured against her life and B owns shares measured against his life.)

b. Fractional shares: concurrent owners must have the same fractional share of the estate

1. Ex: O(to A and B and their heirs as JT’s, not as T in C, A to have a 2/3 undivided interest and B a 1/3 undivided interest (O’s attempt at creating JT fails(A and B are T in C.)

2. A conveyance which is ambiguous or confusing is presumed to convey equal shares. (“to A and B, A to have a greater share than B”(A and B will get equal shares since impossible to guess him much more A should have.)

c. 
Unity of Time: Each of two or more persons must acquire their respective interest at the same time.

1. Exception: If owner wants to convey to himself and others as JT’s or to himself and his wife as T by the E, the requirement of the unity of time is waived (and strawmen isn’t required) 

d. Unity of Title: Each of the two or more persons must acquire their respective interests from the same instrument.

1. Exception: If owner wants to convey to himself and others as JT’s or to himself and his wife as T by the E, the requirement of the unity of time is waived (and strawmen isn’t required)

C. Strawmen

1. Defn: At C/L, since it was impossible to create a JT or T by the E because conveying to oneself and another person would destroy the unities of time and title, it was necessary to first convey to a strawmen who would then convey back to the original grantor and other person as JTs or T by the E’s.

2. Abolition of necessity for strawmen: NY RPL §240-B

a. Parties may convey to themselves and another party with the same effect as if the grant were from a stranger

b. Parties may effectively convey among themselves without destroying  JT or T by the E.

D. Right of Survivorship

1. When one party dies, the decedent’s interest goes to the remaining JT’s or T by the E (if married). Last remaining tenant is owner in severalty.

a. Ex: O(to A, B and C as JT’s, not as T in C, with each to have a 1/3 interest; when A dies, B and C each have a ½ interest; when B dies, C is owner in Severalty.

E. Severance of the Joint Tenancy

1. Actual conveyance

2. Executory contract

a. Actual conveyance of legal title not required for severance (i.e. actual delivery of the deed) ONLY conveyance of equitable title (equitable conversion--converts the sellers legal interest in the land into a contract for the purchase price.

1. Ex: A, B and C are JT’s.  Assuming A’s executory contract to purchaser, D, is severable, A’s contract with D will sever A’s interest from the JT(D is now a T in C with B&C, but B&C remain JTs inter se(among themselves).  If contract is NOT severable, then conveyance will have no force and effect—when A dies, B&C will be able to recover A’s interest from D(and D will get nothing)

3. Divorce Decree ONLY when it requires partition of property

a. Even if one party is given exclusive possession of the property temporarily, unity of possession is not destroyed.

4. Mortgaging interest (title theory v. lien theory)

a. Lien theory (majority): mortgage merely creates a security interest and does not transfer ownership of the property to the lienholder(NO SEVERANCE.

1. security interest survives mortgagor’s death; remaining JTs must pay lien

b. Title theory: Mortgage involves a transfer of legal title to the mortgagee(severance (mortgagee is a T in C with the other JT’s)

c. In NY: mortgage by one JT effects a severance pro tonto (in part); lender becomes a T in C to the extent of the security interest, but the mortgagor/borrower retains his right as a JT (i.e. he maintains ros)

5. Carving out a life estate or other lesser estate effects a severance pro tonto (as above)

6. Partition (destroys JT and T in C)

a. Partition in specie: Physical division when practical (impractical when parties can’t agree, land is of a type which is physically difficult to divide, too many parties involved which would make each individual parcel too small to be used, or when the land contains an indivisible improvement)

b. Partition in sale: sale of land and division of proceeds

c. Right to partition is absolute unless the person who conveyed the concurrent ownership specified that the estate was not to be partitioned (for a time not to exceed the rule against perpetuities.)

d. Concurrent owners may agree not to partition even though a restraint on alienation, as long as does not exceed the rule against perpetuities.

e. Contract to sever results in severance even without partitioning 

f. Entry of judgment to partition results in severance even prior to be put into effect.

F. Characteristics of Tenancy in Common

1. Applies to all real and pers. property.

2. ONLY need unity of possession

3. Each tenant owns a separate undivided interest (need not be equal) in the estate, not an interest in the entire estate.

4. No right of survivorship

a. freely alienable, devisable and descendible

5. NY Law of intestate descent: parties taking by intestate descent (heirs) are T’s in C.

6. Can be destroyed via partition (see above)

7. As long as tenants are not H&W, there is usually a presumption in favor of T in C rather than JT’s.

G. Characteristics of Tenancy By the Entirety

1. Different that JT because:

a. T’s by the entirety don’t own undivided interest, but rather each owns the entire estate which prevents:

1. Either tenant from severing the tenancy by conveyance i/v.

2. Creditors from executing on the estate because there is no undivided interest to execute on (unlike JT)

3. One tenant from defeating the other’s ros (indefeasible)

b. It only exist among H&W.

c. Abolished in many states, but still exists in NY.

d. NY C/L view:

1. T by the E is more like a JT, but with a ros which is indefeasible (there’s nothing one tenant can do unilaterally to defeat the other’s ros)

2. Either tenant can convey his interest I/V, but it will be subject to the other’s ros.

a. EX: A&B are T’s by the E.  A conveys to C then A dies.  C’s interest was only good for A’s life(B is owner in severalty.

3. Tenants are not really concurrent owners, but rather tenants in common of a life estate for their joint lives with an alternate contingent remainder in the survivor.

e. EPTL 6-2.1 and 6-2.2 Does not pertain to personal property.

H. Termination of a Tenancy by the Entirety

1. Mutually agree upon contract to sell land will terminate the T by the E, but only upon actual conveyance (NY)

2. Executory contract will result in surviving party getting the entire fee upon the other’s death

3. Separation agreement (Note: a judgment of separation terminates the T by the E):

a. Does NOT terminate the T by the E (C/L)

b. Does terminate the T by the E if it so significantly alters the marriage

4. Mortgage by one tenant does not terminate the T by the E.  However, when one tenant dies, the other is responsible to pay the mortgage.

5. Divorce

a. Terminates the T by the E only once the divorce decree is signed, creating a T in C.

b. In NY, a bilateral (court had jurisdiction over both parties) or ex-parte (court only has jurisdiction over one party) divorce terminates the T by the E if the property is within NY.

c. Full faith and credit clause:  NY must give the same effect to a bilateral divorce in a foreign state.

1. Ex: if the divorce did not terminate the T by the E in the foreign state, then it would not terminate it in NY (property in NY)

d. NY Does NOT have to give the same effect to a foreign ex-parte divorce

1. The marriage would be terminated in NY, but the T by the E would continue with regard to property in NY at D’s option.

a. T by the E would continue until either party dies or both parties remarry (they would become T’s in C.)

Landlord & Tenant-Non-Freehold Estates

1. Also measured in terms of maximum potential duration.

2. Estate for years(fixed and definite duration (could be a week, month, year…)

3. Periodic Estate (aka Periodic Tenancy)(has an indefinite duration; from one period to another (ie. Month to month)

4. Estate at Will (aka Tenancy at Will)(indefinite duration; either party can terminate at will

5. Estate at Sufferance (aka Tenancy at Sufferance)(created when tenant wrongfully remains in possession, without L’s consent, after lease expires or after occurrence of limitation (holdover); not really an “estate,” but used to delineate the holdover tenant (who entered legally) from the trespasser (entered illegally).

EX: 
Lease for 5 years.  Lessee stays 1 day after that 5 years.  He is a tenant in sufferance.


2. Estate for Years

a. Expires at midnight on the last day of the term.

b. Created by contract (future conveyance) or conveyance (lease now)

1. Contract (agreement to make a lease)

a. NY GOL 5-703 (sub 2): An oral contract to convey land or for a lease of more than one year is VOID unless it is written and signed by the party to be charged. (the D) (less than a year can be oral)

2. Conveyance (lease now)

a. Statute of Frauds (sub 1): Lease for a term exceeding one year is void unless it is in writing and signed by the landlord or his agent (enforceable against T even if T didn’t sign lease, but L will have to prove T accepted lease (i.e. by T paying security deposit)

3. Current NY Law (NY Court of Appeals)

a. A lease for a term or more than one year is valid and enforceable ONLY if signed by the L AND T (satisfies BOTH statutes)  This is generally ignored by most courts.

4. Can be subject to a spec. limit., cond. Subsequent, or exec. Interest.

5. Typically created by a lease.

c. Termination of an estate for years

1. By normal expiration of the term, unless there is a provision to the contrary (i.e. automatic renewal clause)

a. Automatic renewal clause: lease will automatically renew for an additional term specified in the lease unless the T notifies L that he intends to quit premises at the end of the term.  Problem(If T forgets about renewal and quits the premises, T will be liable to L.  Solution(Under NY GOL 5-905, no automatic renewal clause shall be operative unless the L reminds T in writing of renewal at least 15 days, but no more than 30 days, before end of term.  However, if L fails to remind T, T can stay anyway (that is, L can’t take advantage of his failure to give notice)

b. NY Law(L’s requirement to remind T of clause CANNOT be waived by T (generally, you cannot waive any statutory rights)

2. Summary Proceeding to oust T for non-payment of rent (also applies to periodic tenancy)

a. RPAPL § 711 discusses instances in which L can maintain a summary proceeding action including for default in payment of required taxes and using premises for illegal purposes.

b. Summary proceeding is a quick way to oust a T by proving, for instance, the amount T is in arrears.  Once judgment is entered against T, T has 10 days to cure.  If not cured, warrant eviction is issued and sheriff forcefully removes T.

1. Old view was that contract law controlled leases, leaving damages as L’s sole remedy (not ejectment).  Also, substantial breach of material term relieved other party from performing his covenants. (dependant covenants)

2. New view is that leases are controlled by property law, and a breach by one party does not relieve the other party from fulfilling his obligations. (independent covenants)

3. Restrictions on summary proceedings to oust from residential property in NYC: RPAPL § 753

a. Proceeding to oust holdover from residential property in NYC may be stayed for 6 months if T can prove that after diligent search, T cannot find similar premises in the neighborhood or would otherwise cause extreme hardship to family.

b. T must deposit market rent for premises as well as back rent to court while holding over in order to stay ouster proceedings.

c. These restrictions DON’T apply to buildings being torn down or to objectionable T’s.

d. T gets automatic stay to correct any breach (similar relief with commercial leases)

e. Waiver by T of these restrictions is void

4. By occurrence of special limitation or condition precedent

a. Once special limitation followed by a P of R occurs, tenancy expires-If T remains, he’s a holdover and therefore, is subject to ousting via summary proceeding.

b. Once condition subsequent followed by a R or R occurs, L can only oust T by bringing an action in ejectment.

c. There are advantages and disadvantages to both:

1. Ex: Occurrence of limitation causes an automatic termination of the lease (L may just want to give T warning, but to let T continue living there), and it gives L a quick remedy in summary proceeding.

2. Ex: Occurrence of condition subsequent gives L choice to continue lease, but should he decide to terminate, he must bring a more expensive and time consuming action in ejectment.

3. Solution – Use of a conditional limitation.

5. By a conditional limitation (a kind of special imitation) in the lease (Only in NY)

a. Ex: If T defaults on any lease covenant (such as no pets or failure to repair), other than the covenant to pay rent, or if demised premises becomes vacant during the term, L may give T 3 days notice if intention to end lease if default is not cured.

b. L has option of giving notice or not

c. Death of either part doesn’t necessarily terminate the lease.

3. Periodic Tenancy

a. Estate of indefinite duration which continues for successive periods until it comes to an end via appropriate notice (must be at least one period)

b. Created by:

1. Express agreement

a. Lease for more than a year must be in writing

b. Oral lease for less than a year is enforceable (general letting)

2. Implied in Fact

a. NY RPL 232-C: Holding over by a T in a decontrolled premises after a term for years greater than one month and acceptance by the L of rent for a period after expiration of term creates a presumption that the parties intend a month-to-month tenancy (can be rebutted by showing proof of another intent)

b. What if T holds over one month after lease terminates but pays and L accepts?

1. At C/L, still in effect today, L can unilaterally impose a new term under same conditions of previous lease.

3. Operation of law

a. Parties didn’t intend periodic tenancy, but the law treats it as such.

1. Ex: T pays rent and then takes possession under void lease(periodic tenancy is created by operation of law

2. Ex: T takes possession without first paying rent under lease for a term of years which is void (i.e. fails to meet SOF, or is not signed by the L)(tenancy at will is created-T makes rent payment(periodic tenancy created by operation of law (retroactive to taking possession)

b. What is the period created by operation of law in periodic tenancy?

1. Period of periodic tenancy is determined by each rent payment reserved in void lease, however, such period created by operation of law will never exceed on year.

c. Prior to entry and payment of rent under void lease, tenancy is a tenancy at will, terminable by either party.

d. All leases today have a regiment in lease providing for advance payment.

c. How is a periodic tenancy terminated?

1. Proper notice by either party terminates the tenancy only at midnight on last day of period (C/L and NY law)

2. Must give advance notice: notice at least one period in advance prior to last day of term, not counting day on which notice is given.

a. EX: for weekly periodic tenancy which starts on Sunday and ends Saturday(must give notice on Saturday.

3. Exception to notice period for month-to-month tenancy in NYC: 

a. RPL§ 232-a: L, to terminate tenancy, must give T at least 30 days prior written notice telling T to vacate at end of period and must specify date of termination.  Also, L must inform T that if T does not vacate at end of 30 day notice period, L will bring summary proceeding to oust.

1. This is different than C/L or law in NYS in that L can terminate tenancy in mid month or whenever 30 day period ends, doesn’t account for months with 31 days, it must be written and it must give notice of summary proceeding.

2. Under 232-a, T does NOT have to give notice.  T can vacate premises and tenancy will end on last day of period.

b. RPL§232-b Oral or written outside one month notice in NYC

4. Termination notice can be oral or written (C/L which is still in effect in NY, except as above in NYC month-to-month tenancies)

5. For periodic tenancy from year-to-year, either party can terminate by giving notice at least 6 calendar months before end of period.

a. Exception: A term for years is created by operation of law when lease is void because it fails to meet statute of frauds and parties have performed as if lease was not void (However, 6 months notice, as above, is not required – only applicable if void for SOF)

6. What are the consequences of proper notice of L?  If T doesn’t vacate, he’s a holdover:

a. L can bring summary proceeding to oust and recover the value and use (not the rent) of premises during holdover period

1. Once lease terminates, T has no obligation to pay rent, but L may recover for T’s use and enjoyment of property during holdover period.

b. L can try to renegotiate new lease

1. In NYC, L may not unilaterally impose new term (L must negotiate or eject T)

4. Tenancy at Will

a. A tenancy of indefinite duration which either party can unilaterally terminate at any moment after creation with or without prior notice (C/L) (or by T vacating premises)

1. Now, RPL §228 requires L to give 30 day prior notice (C/L for T, as above, remains same)

2. Non-transferable

3. Inalienable or non-heritable

b. Created by:

1. Operation of law

a. Entry under void lease without first paying rent (once rent paid, periodic tenancy created)

b. Entry under a gift which is void under SOF

1. By parol gift: Ex: Father gives son property, but no delivery and acceptance of deed.  When donee takes possession, a tenancy at will is created.

a. If child ungrateful, father can give child notice to vacate.

c. K for sale of land which is void because of SOF.

1. If vendor allows vendee to take possession prior to closing, tenancy at will created.

a. Owner can recover for use and possession if closing sale falls through

2. Express agreement in lease which specifies that  tenancy is at will (even if T pays periodic rent, it does not become a periodic tenancy-intent of parties controls)

3. Ambiguity may result in court implying tenancy at will

a. If lease provides that one party may terminate lease at will, then absent language to contrary, courts may imply other party may terminate at will

1. View in most jurisdictions, not necessarily in NY

d. How is tenancy at will terminated?

1. By death or either party (T becomes T at sufferance)

2. By proper notice (see 4(a) above)

3. If L conveys his estate in reversion (T must vacate or become holdover)

4. If T attempts assignment (one who takes possession is a trespasser)

5. Tenancy at Sufferance

a. Possessory interest in decontrolled premises when T holds over after termination of his estate (controlled premises subject to rent control laws)

b. Created by:

1. T holding over after expiration of tenancy for years, periodic tenancy or tenancy at will without reversioner’s (usually L) consent

c. Rights of landlord

1. NY C/L

a. L could unilaterally impose new lease on holdover for the same duration and rent terms.

b. L could try to renegotiate a new lease

1. Silence coupled with refusal to leave constituted acceptance of new lease.

c. L could bring summary proceeding to oust.

      2.  RPL §232-C Current NY Law

a. L CANNOT unilaterally impose new lease

1. Acceptance of rent creates a periodic tenancy (month to month)

b. L could try to negotiate new lease

1. Silence cannot be deemed acceptance of new lease.

c. Summary proceeding to oust and get damages for hold over period

d. How is tenancy at sufferance terminated?

1. Ouster by summary proceeding under NY RPAPL §711

a. Under RPL §228, L could terminate with 30 days notice(NY Court of Appeals said it doesn’t apply to tenancy at sufferance.

Landlord’s Duties Respecting Title and Possession

A. Implied Covenant to deliver possession:

At C/L, it is implied in every lease, commercial or residential, that L will deliver premises to T at the beginning of the term (“independent contracts” theory of lease DOES NOT apply to delivery of possession-T doesn’t have to pay rent without possession) (NY RPL 223-a)

1. Reasons why a T may not be able to obtain possession:

a. T comes to take possession, but L won’t turn over

b. Third person is already occupying with L’s consent 

c. Third person there without L’s consent (holdover)

2. Two views on delivery of possession:

a. American Rule (applies in NY): L in breach for a&b above but not c

b. English Rule (applies in NJ): L in breach for all of the above

B. Remedies against L for breach of possession

1. T can choose rescission, restitution (return of security deposit and any rent paid) or damages (for not being able to take possession)

2. T does not have to pay rent while not in possession (dependant covenants) and is also entitled to damages when L has breached

a. Damages defined by market rental value over and above rent reserved for the time L is in breach

3. If premises not available at beginning of term, a condition precedent which is NOT satisfied if premises occupied by trespasser or holdover, allows T to seek recision and restitution, but not damages (RPL 223-a) (American Rule) because L NOT in breach

a. Sometimes L may put clause in lease which prevents T from rescinding lease, but which allows T to withhold rent until T can obtain possession.

b. If T chooses not to rescind, he must pay rent, then oust usurper and recover the greater of:

1. Lease rent for period out of possession, or

2. Fair market rent (if lease called for sub-market rent)

Duties Respecting Fitness and Repair of Leased Premises

A. Destruction of premises after signing lease, but prior to taking possession

1. If fire, flood or other force of nature (not L or T’s fault) destroys property, T may get rescission and restitution (not damages since L was blameless)

B. Defects arising after signing lease, but before possession

1. T may get rescission and restitution.

C. Defects which exist at time of lease signing and which persists after possession

1. If T takes possession of premises (residential or commercial) and then discovers a defect (which existed at lease signing) which makes the premises unusable and unfit for use:

a. Caveat Emptor (C/L) applies absent express warranty by L that premises will be fit for T’s use: T has no right of recovery for both latent and patent defects

1. Latent Defect: A hidden defect which will not be discovered by reasonable inspection

2. Patent defect: A defect which could be discovered by reasonable inspection.

b. Exceptions to caveat emptor rule

1. A short term lease (up to 1 year, i.e. summer) of a furnished dwelling has an implied warranty of habitability by L absent an express disclaimer to the contrary.

a. L has duty to repair any defects which make premises unfit for human habitation.

b. T’s remedies:

1. refuse to take possession and seek rescission

2. Take possession, then vacate premises and notify L (T would be entitled to damages ((market rental value for premises had it been fit for habitation over and above rent reserved in lease)) for the time not able to live in premises)

      2. 
Commercial or residential lease under construction at 

time of lease signing.

a. There’s an implied warranty that premises will be fit for use intended at bargaining of lease, absent an express warranty to the contrary.

      3. 
Lease procured by deceit or fraud of the inducement

a. If L knew about latent defect, but didn’t disclose defect, he is guilty of misrepresentation(T can sue in Tort

b. If L knew about patent defect, but didn’t disclose(T cannot sue in tort since T should have discovered the defect himself

D. Defects arising after the term has begun

1. L’s duty to repair

a. Under C/L, L has NO duty to make any repairs, major or minor, at any time unless there’s an express covenant to the contrary

2. T’s covenant to repair

a. C/L implies in every lease a covenant by T to make ordinary repairs (to cure defects arising during term which can be corrected by minor&inexpensive repairs)

1. T must keep premises “wind and water tight” or else be liable for permissive waste

      3. 
Express covenants to repair

a. At C/L, a lease may contain an express provision requiring T or L to make extraordinary & expensive repairs

1. In NY, this covenant is NOT construed literally and refers ONLY to ordinary repairs

b. At C/L, if premises rendered unfit for use due to fire or other casualty, neither party has obligation to make repairs

1. However, absent express covenant to the contrary, at C/L the T must continue paying rent (because T is in possession of the property)

a. C/L exception: Total destruction of leased premises within a multiple dwelling permits T to vacate and rescind lease (no rent obligation)

b. NY Law RPL§227: Applies to commercial and residential leases.  Where any leased premises are destroyed by elements during term to render premises unfit for habitation (an no express written covenant to the contrary exists), T may surrender premises and avoid further rent liability.  T can rely on 227 if the damages were caused by T.

c. Landlord’s covenant to repair

1. Under NY law, the L must make ordinary (and sometimes extraordinary) repairs to RESIDENTIAL properties due to the warranty of habitability (ANY COVENANT TO THE CONTRARY IS VOID)

a. T’s remedies for breach:

1. Damages – cost of making repairs

2. Diminution of rent

3. Could vacate under RPL§227 if unfit for use

******T Cannot withhold rent*****


      4.
Improvements required by government authority

a. When government agency requires repair, T must bear cost if T has covenanted to make ordinary repairs and repairs are ordinary

      5.
Ordinary v. Extraordinary Repairs

a. Cost of repairs relative to total amount of rent T is paying for term

b. Whether or not and to what extent T benefits from repairs

c. Whether T would have had to make repairs anyway.

Covenant of Quiet Enjoyment

A. This is a covenant, implied in every lease, by L to T that premises won’t be disturbed by a wrongful act, omission or enforcement of a title paramount (3rd person’s assertion of a title superior to that of the L used to evict T)

1. Under NY C/L, L hasn’t breached this covenant when T remains on even part of the premises (i.e. not breached until evicted) (this covenant originally applied only to actual eviction and had nothing to do with duty to repair)

2. L is not guilty of wrongful act or omission until L has had notice and reasonable time with which to make repairs, but has failed to do so.

3. Covenant can be waived by T

B. Actual eviction:  L’s act or omission deprives T of the use and enjoyment of the premises

1. Total actual eviction: Total deprivation of the entire premises by L or 3rd party (i.e. L changes locks without legal justification)

2. Partial actual eviction: Deprivation of a substantial portion of premises by L or 3rd party.

C. Constructive Eviction (CE): Claim arising from L’s wrongful act or omission which he does not cure within a reasonable time period, L does not expel T, but rather T chooses to notify L of lease rescission and vacate because premises became unfit for use (i.e. vermin, no hot water, disruptive conduct by other tenants which L is empowered to prevent, no electricity…)

1. To claim CE, T must vacate the premises

2. To claim CE, T must prove:

a. Wrongful act or omission(L guilty of tort, L in breach of statute or contractual obligation.

b. Wrongful act rendered premises unfit or allowed premises to remain unfit

c. T vacated premises as a result of wrongful act or omission

3. What constitutes a wrongful act or omission?

a. Breach of covenant to repair or supply heat and electricity

b. Breach of statutory duty to repair or supply heat and electricity (state has action against L, NOT T)

1. NY Multiple dwelling (Outside NYC) and residence (NYC & Buffalo) laws. (applies to structures with 3 or more residential units) Requires L to supply heat, hot water and electricity even if there’s no contractual obligation to do so.

c. If L fails to make changes legally ordered by some body authorized to make such demands

d. Maintenance of a nuisance

4. There’s a risk to T in vacating premises and claiming CE because if court finds that L was not in breach of the covenant of Quiet Enjoyment, then T will owe L rent for the remainder of the lease (plus rent on wherever he moved to)

a. Some jurisdictions, NOT NY, allow T to claim CE for an unfit premises while remaining in possession.

b. Some jurisdictions, NOT NY, allow T to sue for a declaratory judgment that the premises are unfit prior to moving out

c. In NY, no such thing as a partial CE (i.e. T cannot claim CE and remain on any part of the premises)

D. Remedies to T for L’s breach of the covenant of QE:

1. For total actual eviction:

a. T no longer must pay rent after eviction (QE and paying rent are dependant covenants)

b. T can get rescission, restitution and damages (FMV over and above rent reserved)

1. T only gets damages for the time L is in breach (i.e. T doesn’t get damages for time T remained in possession, only once he vacates)

c. Sue to recover possession

      2. 
For partial actual eviction:

a. Do nothing

b. Suspend rent for entire premises even though only evicted from part of premises (L isn’t allowed to “apportion his wrong”)

c. Vacate and rescind lease as of date of eviction and recover for rent paid after eviction

      3. 
For constructive eviction

a. T can rescind the lease and then get restitution and damages (only damages for early termination)

E. New duties of residential landlords

1. NY Multiple Dwelling Law

a. Every lease of residential premises includes a statutorily implied warranty against latent defects within or outside the demised premises, remediable by L

b. Applies to all cities in NY with a population of 325K or more.

c. A multiple dwelling is a structure occupied by 3 or more families living independently of one another.

d. This statute requires that the L put the premises in good repair at the beginning of the lease and keep the premises in good repair (i.e. toilets, heat, hot water) throughout the term.  L is also required to keep the common areas (i.e. lobby, elevator, hallway…) in his control in good repair (repeals caveat emptor)

e. No multiple dwelling lease contains a covenant that T will make ordinary repairs (in conflict with statute)

1. L can’t avoid statutory obligation with T’s waiver because L owes duty to people of NY not to particular T.

f. Does statute requiring L to put and keep remises in good repair mean L must make ordinary or extraordinary repairs?

1. No clear answer, but probably refers to latent and patent defects which can be cured with ordinary repairs

g. Repair of defects arising during term

1. L only required to make ordinary repairs (i.e. L doesn’t have to rebuild after major storm)

***Remember that at C/L, the T had to make ordinary repairs and the L didn’t have to make ANY repairs.***

      2. 
NY Multiple Residence Law

a. Same statutory obligation as above

b. Applies in all towns, villages…with population of less than 325K

      3. 
Under both laws:

a. If L breaches statute, T must notify L and give L reasonable time to repair.  If L refuses to make repairs, T’s sole action is to go to the state - T has no action against L for statutory violation.  (only the state does).

1. L owes the duty to the State of NY, not to the tenants of the building.

2. T can’t recover cost of repairs if he makes them.

3. T may not withhold rent (if he does, L can bring summary proceeding to oust)

b. Does T have any recourse for L’s statutory breach?

1. He may vacate and claim constructive eviction if premises unfit as a result of statutory violation (wrongful omission)

2. He may sue for damages for breach of QE.

3. He may use RPL 227 to vacate premises and rescind lease, but CAN’T get damages.

F. Warranty of Habitability

1. Repeals C/L rule of caveat emptor (not for commercial leases)

2. Only applies to residential leases

3. This is a contractual (T has contractual breach remedies) rather than statutory obligation

4. Every lease, written or oral, has an implied warranty by the L to deliver and maintain the demised premises in habitable condition (and the T promises to pay for such habitation (interdependent and mutual considerations))

a. Implied warranty can’t be waived by T because L owes obligation to the state(T cannot assume the risk.

b. What constitutes a breach?

1. Conditions which violate housing codes are prima facie breaches of the warranty

2. Even if condition don’t violate housing codes, any condition which substantially violates the warranty by compromising safety and health of T is a breach of the warranty.

c. Warranty covers all latent AND patent defects vital to the usage of the premises (which can be cured by ordinary repair) existing at time parties enter into lease or which arise during term.

d. Under current NY Law, the L warrants that the premises are fit for habitation at beginning of term and warrants to repair them within reasonable time after receipt of notice of condition for duration of lease

e. Is L an insurer of warranty? (2 views)

1. No(Once inhabitable condition occurs, L must be put on notice and then has reasonable time to repair

2. Yes (NY LAW)(L is insurer of warrant and is therefore absolutely liable immediately upon occurrence of the inhabitable condition even though L didn’t know about condition or L was totally not at fault.

f. T’s remedies for breach of warranty:

1. T may withhold rent (not at C/L) for breach of warranty forcing L to bring a summary proceeding to oust (if court rules that there was a breach, rent will be abated and T will remain on premises)

a. T will only have to pay the “reasonable rental value of property in its imperfect condition during occupancy” and will therefore receive the difference between value of dwelling as warranted and value in defective condition (damages)

b. In states in which L is not an insurer of the warranty, L must be notified of condition and be given reasonable time to repair before T withholds or decrease rent (L not in breach yet)

2. Punitive damages (in NY) when L doesn’t repair facility essential to health and safety.

3. T can get $$$ for inconvenience and annoyance

4. If T sues claiming CE, he will only get damages (market rental value of the premises for remainder or term over and above the value of the premises for that term in an uninhabitable condition) for early termination.  However, if T sues for breach of warranty and vacates premises, T can recover damages for early termination AND for period L was in breach.

5. Summary:  Terminate lease, withhold rent, repair premises AND deduct from rent, rent abatement, rent strike, specific performance.

***Summary of circumstances for which T will be relieved of duty to pay rent: release by L, merger, lease ends, eminent domain of entire property permanently, eviction (actual and constructive by L, and by 3rd party with paramount title), surrender (express or by operation of law), destruction (modern-as long as T not at fault, C/L-only if part of building is leased), L breach of warranty of habitability, K breaches (illegality, FoP, L’s breach of dependant covenants (at C/L covenants independent), supervening illegality.***

6. RPL 235-B: Implied in residential leases a warranty of habitability.

Fitness of Leased Premises – L’s Tort Liability

(For personal injury or for damage to property located on leased premises)

A. Tort law imposes liability on T to protect those on the premises from defects since T is better able to prevent injury to a 3rd person.  However, there are exceptions: (when L is liable) (Personal injury damages may be for pain and suffering, lost wages and medical expenses)

1. Undisclosed, dangerous latent conditions known to the L but not to T at the time T’s term begins

a. If defect is patent, then T is liable

b. Also applies when L DOES NOT know of condition but should know

2. Conditions dangerous to persons outside the premises

a. Rotten tree trunks hanging off remises, nuisances

3. Premises leased for admission to the public

a. If L knows T will admit the public onto the premises, L owes an affirmative duty to the public to inspect and repair BOTH patent and latent defects of which he is aware, before premises are leased to T (If L doesn’t and the T, T’s sublessee or a guest is injured, L will be liable for a negligence tort)

1. seems to include ordinary AND extraordinary repairs

4. Areas kept under L’s control but which T may use

a. L has a duty to use reasonable care to keep these common areas safe by making reasonable inspections and repairs (apply negligence standard)

1. Applies to defects existing at start of term and during term

2. If a reasonable inspection wouldn’t uncover defect, L must be put on notice prior to being liable for injuries resulting from this defect.

b. This isn’t really an exception since T’s lease doesn’t include these areas anyway.

5. If L has covenanted to make repairs, but has failed to do so

a. If T notifies L of a condition which needs repair and L fails to do so as required by the lease, T can get damages (property damages for beach of contract)

1. T can fix and deduct from rent

2. Diminution in rental value of premises while disrepair lasts

b. To recover for personal injury, person must sue in tort (arising from breach of contract) and not for breach of contract

1. Must prove that L (or T who also may be liable) knew of dangerous condition, but failed to repair within a reasonable time

6. If the L attempts to make a repair, but does so negligently, he may be liable so long as T does not know that repairs were negligent, or unfinished

a. L will be liable to the T (or T’s guests or sublessee) if his negligence makes the condition more dangerous or lulls the T into a false sense of security (i.e. by telling T that danger was fixed when it was not)

7. If L breaches warranty of habitability or other statute (3 views(:

a. Breach of statute creates no tort liability

b. Breach of statue imposes strict liability in tort (L is insurer) on L for injuries resulting from condition statute requires L to repair even if L was not negligent (i.e. injury occurs in building hallway 5 minutes after light bulb went out)(NY follows this view for breach of warranty

c. Breach of statute imposes tort liability ONLY when L is negligent (intermediate view)(NY follows this view in the case of a covenant to repair

1. Need to show that L actually or constructively knew (notice) about condition and that he has failed to repair it or warn people of its existence

2. Any clause in a lease which exculpates the L from liability due to his negligence with respect to the common areas or leased premises is VOID (NY LAW)

3. L will be liable under negligence tort if he has knowledge of criminal activity in his building, but does nothing to prevent it (i.e. If L knows building is a drug house, L does nothing and T or T’s guest is shot in dispute, L will be liable for negligence)

a. Need to show crime was foreseeable.

Surrender and Abandonment

A. Surrender:  Deed used when an estate owner, wishing to get out of lease, conveys estate to the immediate reversioner or remainderman.

1. Actual surrender (SOF 5-703 Sub 1, If more than one year): Surrender must be in writing and signed by surrendering party if a year or more remains on lease (If <1 year, then oral is OK) and L must accept surrender.

2. Machiavelli Clause:  If lease terminates prior to last day of term through not fault of L, T remains liable for all rent due for remainder of term.

a. Ex: If house burns down and T gives key back to L and says “I vacate,” if one or more years remain, statue of frauds still applies(no surrender (unless L accepts).  Even if L accepts key, doesn’t necessarily mean he’s agreeing to surrender (his actions or words accompanying acceptance of key may show otherwise) and T is still liable for rent.

3. Surrender by operation of law: Results from conduct between L and T which is inconsistent with a contamination of the T’s estate, thereby legally terminating T’s estate.  Surrender by operation of law based on L’s conduct is usually exempt from SOF.

a. Ex: T has an estate for years.  L and T want to renegotiate lease, but T doesn’t surrender old lease before entering new one.  Now “new” lease is inconsistent with old lease(surrender by operation of law

1. No writing by either party is required

2. Intent of parties is irrelevant

b. When is reletting by L consistent/inconsistent with T’s estate?

1. If T abandons premises and then L re-enters and relets for his own benefit without T’s consent, reletting is inconsistent(surrender by operation of law.

a. L relets for a period longer than that remaining under original T’s lease.

b. L relets for greater rent than original T

2. If T abandons premises and then L re-enters with T’s consent and relets to mitigate T’s rent, reletting is inconsistent(no surrender by operation of law

a. In this case, L is acting as T’s agent to assign or sublet

1. If L gets more than T was paying, T gets XS.  If gets less, T must pay the difference.

3. 
To avoid necessity of T’s explicit consent to re-enter and relet:

a. Put a clause in lease allowing for re-entry and reletting should T vacate prior to term’s end.

b. If no clause, some courts allow implied consent when L notifies T but T doesn’t respond within reasonable time (NOT IN NY)

     c. Landlord’s remedies for invalid surrender:

1. Do nothing.  Let rent accrue, then sue for accrued rent

a. At C/L, L wasn’t’ required to mitigate rent when T left premises without any legal justification.

      2. L can find new T.

     4.
Landlord’s mitigation of damages requirement

a. At C/L, no duty for L to mitigate damages

b. No duty to mitigate was derived from property law, but now K law (or statute) applies, requiring L to use reasonable diligence to relet premises in order to mitigate (L must treat the abandoned premises as he treats his other apartments.)

1. If L makes reasonable efforts to relet, he may recover for expenses of reletting (i.e. advertising), rent for period vacant and reduction in rent under new lease.

c. In NY, not clear whether there’s a duty to mitigate with residential lease.  However, there’s no duty to mitigate with commercial leases.

5. Damages

Under Property law theory, L could only sue after rent has accrued.  However, now that K law theory is applied, some courts allow L to sue for anticipatory breach (allows L to sue and recover for rent due for the remainder of T’s estate before the estate has ended)

Assignment and Subletting

A. Definitions:

1. Assignment: Transfer of tenant’s entire estate reserving no estate in reversion.

2. Subletting: Tenant carves out of his estate a new and different one retaining an estate in reversion.

B. Assignment v. Subletting

1. Even if T assigns, he may retain a right of reacquisition(still an assignment, NOT a sublease

2. When an assignment takes place, even when transaction called a “sublease,” (i.e. blank form w/”sublease” heading), still an assignment.

3. Assignment even when assignment contains covenants not found in lease between L and T (i.e. higher rent in assignment than in original lease)

4. Major L can sue T or sub-T if rent not paid if T assigned to sub-T.

a. Major L can only sue T if rent not paid if sublet to sub-T.

C. What may not be assigned or sublet?

1. Statutory Tenancies (i.e. rent controlled premises) and tenancies at will.

D. Assignment

1. Assignee receives the exact same contractual rights that the T had.

2. Assignment is not a delegation of duties (imposes no burden on assignee)

a. Simply a transfer of rights.

b. There’s no K between assignee and major L

3. Burden of paying rent runs with the land.

a. Whoever owns estate has to pay rent.

1. Assignee owns the leasehold so he must pay rent.

a. If assignee fails to pay rent, L can sue assignor or assignee

4. Burden of performing the covenants of the original lease does not pass with the assignment to the assignee (only runs with estate).

E. Sublease

1. L and sub-T are essentially strangers

2. Sub-T is NOT bound by any obligations to L

3. Sub-T has NO contractual rights with L

a. cannot exercise option to renew lease (only T may)

F. Rights of tenants for years and periodic tenants to assign/sublet

1. At C/L, absent a covenant that he won’t assign/sublet, T is allowed to assign/sublet (to anyone he wishes).

a. Exceptions: When there’s an implied covenant against assigning/subletting (i.e. a commercial lease in which L relies on % of gross receipts).

2. A covenant preventing T from assigning or subletting is valid and enforceable unless unreasonable (This type of covenant is a restraint on alienation).

a. Because this covenant is a restraint on alienation, which courts disfavor, the covenant will be strictly construed.

1. Covenant against subletting will not prevent assigning and a covenant against assigning will not prevent subletting.

3.
A covenant which states that the T may not assign/sublet without L’s consent and that such consent will not be unreasonably withheld, gives T a qualified right to assign or sublet.

4. Three forms of clauses against assigning/subletting:

a. “T may not assign/sublet”(absolute

b. “T may not assign/sublet without L’s consent”

c. “T may not assign/sublet without L’s consent which may not be unreasonably withheld”

1. In many jurisdictions, L may not withhold consent arbitrarily or unreasonably.

2. At C/L, if L unreasonably withholds consent, T may assign anyway (can’t rescind lease)

      5. 
What if T breaches covenant against Assigning/Subletting?

a. L still has to continue performing his own covenants (they are independent of one another).

b. L can’t rescind the lease.

c. L has action for damages.

d. Assignment/sublet is perfectly valid.

      6. 
How can L terminate lease for breach?

a. Make breach a:

1. Condition subsequent

2. Special limitation

3. Conditional limitation

      7. 
Is C/L (regarding T’s ability to assign/sublet) still in effect in NY?

a. Yes for all commercial leases.

b. Yes for some residential leases.

      8. 
Right to assign/sublet residential leases:

a. RPL § 226-B(1)

1. T may not assign/sublet without L’s consent even absent covenant against assigning/subletting.

2. L may unconditionally withhold consent without cause and for any reason.

3. If withholding consent is unreasonable, T may request to be removed from the lease and L must do so (T’s remedy) (T may not assign)

a. If reasonable, T must continue tenancy and paying rent.

b. RPL § 226-b(2): Subletting by T in dwelling with 4 or more 

     residential units.

1. L may not unreasonably withhold consent

2. If L does T may sublet anyway in accordance with written requests.

3. T liable for sub-T’s breaches.

c. RPL §226-b(3)

1. Doesn’t apply to public housing or proprietary leases (i.e. co-ops)

d. Any provision in a lease which purports to waive or modify RPL  

    226 is void.

      9. 
C/L remedies (Applies in NY)

a. If the non-assign/sublet clause is in the form of a covenant, L may get nominal damages.

1. L may seek equitable relief (enjoin lease) if remedy at law is inadequate

2. Remedy is against the T/assignor NOT sub-T/assignee

b. However, if the new T is not objectionable, L has no damages.

c. In a way, assignment/sublet is a T’s remedy against an L who unreasonably withholds consent.

1. T, however, must be sure that there’s no condition or limitation in the lease which enables L to terminate for breach.

    10. 
What if tenant dies before lease ends?

a. There may be a limitation which automatically terminates lease.

b. L may terminate lease.

c. If neither of the above occurs, the lease (chattel real) passes to the deceased personal representative and all of T’s debts accrue(representative must pay all rent and keep all covenants.

1. Can representative argue that the lease’s covenant not to assign/sublet should prevent representative from being obligated to fulfill T’s obligations?

a. No, because this transfer is created by operation of law.

2. Representative may assign or sublet even if there’s a covenant in lease against assigning/subletting:

a. L can then terminate the lease.  If L doesn’t terminate, he must give consent to person of good moral character who is then personally liable for original T’s covenants.

b. If L unreasonable withholds consent, representative may terminate.

Covenants Running With The Land at Law

A. Defn: A contract between two parties which, after meeting certain technical requirements, is binding against one who later buys the promisor’s land and/or enforceable by one who later buys the promisee’s land.

1. Two types:

a. Contract enforceable at law through damages.

b. Contract enforceable at equity by injunction.

2. Different than ordinary legal contracts in some respects

a. Assignment of rights: Under ordinary K, assignment of rights (not duties) must be express, but in covenant running with land the assignment is implicit.

b. Delegation of duties: Under ordinary K, third person must expressly assume the duties of the promisor to the promisee, but in covenant running with land, third person who purchases land from promisor automatically assumes the duties (providing notice requirements have been met)

B. Requirements for running of burden and benefits

1. Running of burden requires:

a. Promise must be enforceable between the original parties.

b. Original parties must intend burden to run

c. Burden must touch and concern the promisor’s land

d. Privity of estate: in most states this means a land transfer between the promisor and promisee (horizontal privity), plus a succession of estate from the promisor to the promisor’s assignee (vertical privity).

2. Running of benefit requires:

a. Promise must be enforceable between the original parties.

b. Original parties must intend burden to run.

c. Benefit must touch and concern the promisee’s land.

d. Horizontal privity is sometimes required, but vertical privity is seldom required.

3. Horizontal privity and the running of the burden

a. English Law: If promisor and promisee have no property relationship between them at the time of the promise, the burden will not run.  That is, if the original parties are “strangers to title” (adjoining landowners, for instance) the burden will not run.  Instead, parties must be landlord and tenant (tenurial view)

b. Present law: Most states agree with English law except that burden may run even when original parties were not L and T.  Therefore, if promisor sells the land to be burdened to the promisee (or vice versa), the horizontal privity requirement is met.

4. Horizontal privity and the running of the benefit

a. Most states apply the same horizontal privity requirement to the benefit as they do to the burden, whatever the rule is as to the burden in that state.

b. Restatement says that HP is NOT required for running of benefit.

5. Vertical privity and the running of the burden

a. For the burden to run, the party against whom it is to be enforced must succeed to the entire estate.

1. Burden would not run if promisor assigns a life estate.

2. Entire estate may be only a portion of promisor’s holding, but the assignee must hold that portion in fee simple.

b. We saw this in L-T promises, where a sublease rather than an assignment precludes the L from directly enforcing covenants against the assignee (i.e. covenant to pay rent).

6. Vertical privity and the running of the benefit

a. Requirement for vertical privity for the running of the benefit is much more relaxed that for the burden and may be enforced by anyone who takes possession, that is, by:

1. A life tenant

2. One with legal, NOT equitable (i.e. someone who will gain legal title after making installment payment), interest.

3. A homeowner’s association even though it owns no land in its own name.

4. Not an adverse possessor

7. Touch and concern requirement

a. Defn: Burden touches and concerns the promisor’s land if it diminishes or limits the promisor’s use and enjoyment.  Conversely, a benefit touches and concerns the promisee’s (or his successor’s) land when it increases the use and enjoyment (Clark’s test)

b. Running of benefit: For benefit to run it must touch and concern the promisee’s land.  Once this requirement is met, benefit can run even if burden is “in gross.:

c. Running of burden: For burden to run it must touch and concern the promisor’s land.  Once met though, does the burden run when the benefit does not?

1. Some states, about half, allow this.

2. Restatement does not permit this because since the burden is a restraint on alienation, other land should be required to be benefited.

d. Promise to refrain from doing a physical act on the land usually touches and concerns the land.

e. Covenant not to compete: Can be a covenant by grantor or grantee

1. Substantial majority says that this covenant touches and concerns the promisor’s land by restricting its use.

2. Nearly all courts say that covenant touches and concerns promisee’s land since restricting competition it is made more valuable.

3. Always ask, with covenants not to compete, does it touch and concern the business itself or the land.

f. Exclusive dealing clause: Courts apply the same arguments as in non-compete clause unless this clause is unduly burdensome.

g. Payment of money:

1. Burden of a promise to make payments to a homeowner’s association when the promisor (or his successor’s) obtains the benefit of the use of the common areas usually touches and concerns the land.

2. For Fire insurance: if bare covenant, it will not run with land, but if covenant coupled with lessor’s obligation to rebuild then it will run with land.

3. Return of security deposit: As with fire insurance, burden of covenant to return security deposit does not run unless L was required to use the deposit for the benefit of the property.

4. Covenant may provide that a lien may be placed against promisor’s land if $ not paid.

8. Notice to assignee

a. Burden will run at law only if assignee receives notice of its existence.  However, since a covenant to run with the land must usually be recorded, an assignee will be deemed to have constructive notice (if not actual) of it and will be found.

1. Failure to record followed by a bona fide (i.e. one who purchases for value and without knowledge of covenant) will not bind purchaser to the covenant.

9. Running of covenants between landlord and tenant

a. ***Neither assignment nor assignment with assumption relieves the assignor or his contractual obligations with the L***

b. Once an assignee assumes the contractual obligations, he will be liable for all breaches that occur after assignee assigns again.

1. If assignee does NOT assume obligations, then L can recover damages from assignee for period that assignee alone was in breach.  L can then go after assignee #2…(REMEMBER THAT THE L CAN ALWAYS GO AFTER THE ORIGINAL ASSIGNOR FOR BREACHES FOLLOWING ASSIGNEES)

c. Since there is no privity of estate between a sublessee and the L, covenants will remain with sublessor and will NOT run to sublessee.

1. Sublessee unable to exercise option to renew

2. L CANNOT enforce rent covenant against sublessee

3. If lease assigned, then there would be privity between L and T, and option (benefit) would run as would rent covenant (burden).  But remember, L can still go after original T.

d. What remedies does L have against a sub-T who does not pay rent?

1. L can enter premises and detain sub-T’s personal property (Not in NY).

2. L can bring an action in equity forcing sub-T to pay rent to receiver (Not L).

3. L can bring summary proceeding against T which will automatically terminate sub-T.

4. If there’s a condition subsequent, special limitation, or conditional limitation, L can exercise right to re-enter premises.

Promises Respecting the Use and Enjoyment of the Land

1. The Running of Covenants at Law

A. Each covenant imposes a burden on the promisor and a benefit on the promisee.  When they are attached to the land, the burden is attached to the promisor’s land while the benefit is attached to the promisee’s land.

1. EX: A tenant (promisor) covenants to pay rent to the landlord (promisee).  This covenant places a burden on the tenant’s possessory non-freehold estate.

B. Burdens and Benefits run with the land when the piece of property remains burdened or benefited even though it is no longer owned by the original promisee or promisor.

1. Thus, the benefit or the burden will be conferred or imposed upon the subsequent owner.

C. When can the burden be enforced against the Promisor’s Successor?

1. With an assumption of contractual duties

a. If the promisor’s successor assumes the promisor’s covenant, there is privity of contract between.

b. The promisee, e.g., a landlord, does not have to show that the burden ran with the land when there is an assumption contract.

c. Between which parties can there be an assumption contract?

1. Between the promisor and promisor’s successor

a. Prof. describes the promisee’s position as a 3rd party beneficiary to the assumption agreement.

2. Between the promisee and the promisor’s successor

a. A promisor may assign the benefits of the contract without an assumption by the successor.  Later, the successor can enter into an assumption agreement with the landlord for consideration. 

2. When the burden of the Covenant has run with the land.

a. Here, the promisor’s successor must perform the covenant regardless of whether the assumption has occurred.

b. When does the burden run with the land?

1. The covenant was legally enforceable between the promisee and the promisor.

a. e.g. complies with the SOF if necessary.

2. The promisor and the promisee intended the burden of the covenant to run.

a. Can be shown by the words of the covenant.

b. Can be implied if the burden touches and concerns the land (see below)

3. There is privity of estate between the P (promisee) and the D (promisor’s successor) at the time the promisee wants the covenant performed.

a. Privity of estate exists when there is (a) horizontal privity between the promisor and the promisee and (b) vertical privity between the promisor and promisor’s successor (defendant) at the time the P wants performance.

b. Horizontal privity exists when:

1. The promisor and the promisee are tenant and landlord.

2. The covenant in question is in the lease.

3. The covenant pertains to the tenants estate and the landlords reversionary interest in the property

a. Some minority jurisdictions have expanded horizontal privity to include combinations of: (a) grantor – grantee of fee simple; (b) contracts between adjoining landowners which were neither leases or conveyances.

b. Still other jurisdictions do not require horizontal privity at all.

c.  Vertical Privity exists when the estate owned by the

      promisor’s successor (defendant) is the original estate 

      which was owned by the promisor.

1. Thus, if a tenant (T) assigns the lease to assignee, who then sub-leases to a 3rd party (D), there is no vertical privity between D and T.  D’s estate is different than the estate held by T, which was burdened by the covenant.

      4.
The burden of the Covenant Touches and Concerns the

 
Promisor’s Estate

a. Bigelow’s Test: The exact effect of the covenant on the parties must be ascertained.

1. If the value of the promisor’s interest in the land is lessened (or the promisee’s interest greatened) by the covenant, then the burden (or benefit) touches and concerns the land.

2. The effect needs to be determined on the parties as owners of the land in question, not merely as a member of the community in general.

b. Clark’s Test: Would the parties as laymen, not lawyers, naturally regard the covenant as intimately bound up with the land – aiding the promisee and hampering the promisor?  If so, the burden/benefit touches and concerns the land.

1. Another way of looking at this: would the reasonable person in the shoes of an assignee expect to be responsible for the particular covenant.

c. Does a burden touch the land if the benefit does not? 2 Views:

1. Liberal view: holds that a burden may touch and concern the land whether or not the benefit does.

2. Strict view: both the burden and the benefit must touch and concern the land for the burden to run.

a. EX: In a K between A and O, O made a non-competition promise to A.  Here, the burden clearly touches and concerns O’s land because it restricts her activities on it.  However, many states hold that the benefit does not touch A’s land because it only relates to making money.

1. Under the liberal view, the burden may run.

2. Under the strict view, it may not.

b. Ex: In a lease between O and A, O promised to pay for insurance for A’s premises.  If A is required to use the proceeds to repair land, the burden will run with land, because it turns O’s promise into one resulting in repairs, which benefits the land.

D. When Can the Promisee’s (L1) Successor (L2) Enforce a covenant Against the Promisor (T): (Same as above)

1. When the L1’s rights to the covenant have been assigned to L2.

2. When the L1’s benefit runs with the land:

a. The covenant was legally binding

b. The parties intended the benefit to run

c. Privity of Estate

1. Horizontal between the T and the L1

2. Vertical between the L1 and the L2

a. If L1 conveys a lesser estate to L2 and retains the reversionary interest, there is no vertical privity.

d. The benefit touches and concerns the promisee’s estate:

1. See the Bigelow and Clark test’s above

2. Where the benefit to the promisee is in gross, it does not touch and concern the land.

a. Ex: L leases to T, premises for the use as a gasoline station, and T promises to buy all petroleum products from L.

1. The benefit does not run with the land.

2. The burden may run with the land, depending on interpretation of the two tests.

a. View which separates estate ownership from a business operating on the land?

3. The benefit will run if it touches and concerns the land, 

regardless of whether or not the burden will run.

4. Note that a covenant cannot be contracted to touch and

concern the land – it is an objective, legal question.

E. Tenant’s Liability for Breaches of Contract

1. When T assigns the lease, T transfers ownership in the estate, however does not relieve himself of his contractual obligation to L.

a. Even when assignee assumes the duties of T, T is still liable to L.

b. L can sue T and all the assignees for liability under the contractual obligation

2. T cannot shake the privity of contract between he and the L.

a. If L recovers from T, T can recover from all of the assignees who were liable to him.

3. When there is no assumption by the assignee, there is only privity of estate between the lessor and the assignee (horizontal).  When the assignee assigns the lease to another, his privity estate is terminated.  the assignee is only liable for the burdens of the lease while privity of estate exists between he and the lessor.

Contracts Between Owners in Fee: The Running of Covenants in Equity – Equitable Servitudes

F.
Here, as opposed to the landlord-tenant situation, the promisor and the promisee either own: 

1. Different tracts each of which may be affected by the covenant; or

2. The promisor owns land affected by the covenant but the promisee does not (i.e. the benefit is in gross)

a. Horizontal privity of estate does not exist, so at law the burdens and benefits cannot run.

G.
This, covenants are enforceable at equity:

1. Covenants enforceable by injunction (court tells party not to do something)

a. negative covenants.

b. Affirmative covenants which can be indirectly enforced, e.g. “Do not use the land for anything other than a Park.”

2. Covenants enforceable by specific performance or mandatory injunction

a. Covenants to pay sums of money to home owners fund

b. Other affirmative covenants.

H.
English Law:

1. At law: Where horizontal privity is lacking, the burden may not run with the land but the benefit may.

2. At equity:  A burden enforceable by injunction may run with the promisor’s land even in the absence of privity of estate

a. Thus, the promisee may enjoin the promisor’s successor in breach.

1. Unless the successor is a good faith purchaser of a legal interest who pays value.

a. A good faith purchaser is one who purchases the property with no knowledge that the covenant exists.

b. 
Requirements for the Burden to Run in Equity (The Rule of Tulk v. Moxay):

1. The contract between the promisor and the promisee must be valid and enforceable.

2. The contract must be enforceable by injunction.  Thus, no covenants which can only be enforced by specific performance and mandatory injunction.

3. The benefit of the covenant touches and concerns the land of the promisee.

a. However, if the benefit is in gross, the burden will not run.

4. The burden of the covenant touches and concerns the land of the promisor.

5. The promisor and the promisee intended the covenant to bind the promisor’s successor.

6. The Successor (Defendant) is:

a. Not a good faith purchaser (he has knowledge of the covenant) 

of:

b. A legal interest.

c. For which he has paid value.

1. A sells an estate to B.  B has no knowledge of the covenant at the time of the K.  B has an equitable interest at this point.  If B learns of the covenant before the conveyance, i.e. before acquiring legal interest, the burden will run.  B has acquired the legal interest with knowledge.

2. If B does not learn of the covenants before the closing, i.e. before acquiring title, he is a good faith purchaser for legal interest.  The burden will not run and B will be clear of the covenant.

3. B must acquire the property for value.

I.
American Law:

1. All burdens running with the land in equity in England run in America.

2. Courts are in conflict regarding benefits in gross.  The substantial weight of authority favors the English rule, however, which states that where a burden results in a benefit in gross, the burden will not run.

3. Touching and Concerning:  All American jurisdictions EXCEPT NY have extended the Tulk v. Moxay Rule (#2 above) to include affirmative covenants (which are enforced by specific performance).

a. Affirmative Covenants in NY: Do they Touch and Concern in Equity?

1. General Rule: Affirmative covenants do not touch and concern the land.  Affirmative covenants (e.g. to provide heat) are seen as only affecting the promisor’s actions.

2. Exception:  NY Courts found exceptions in the Neponsit case (covenant to pay an annual charge for maintenance of roads, parks, etc…) and the Nicholson case (covenant to furnish heat).

a. The courts found that these covenants touched and concerned the land because it affected the land “to a substantial degree” in an advantageous way.

b. The covenant must impose, on the one hand, a burden upon an interest in land, which on the other hand increase the value of a different interest in the same or related land.

c. A covenant to perform or pay for performance of an affirmative act disconnected with the use of land cannot touch and concern the land in a substantial way.

b. Other covenants Held not to Touch and Concern in Equity

1. The burden of a covenant to grant the exclusive right to a particular contractor for certain work on the land was held not to touch and concern the land.  The covenant did not prevent or require the work to be completed, but only a personal burden regarding the contractor choice.

2. The benefit of a covenant to allow the right of first refusal in sale of land was held not to touch and concern the land.

3. Some courts have held that where a club is subdivided and lots are sold off with covenants on the owners to pay club dues, the burden of the payment of club dues is not on the promisor’s as owners but as members of the general community.  That is, the burden did not effect the owner’s interest in their particular lots – there was no need to use the club.  (Contrast with a promise to pay for road maintenance)

a. However, other courts have contradicted this finding.

4. Vertical Privity is not necessary.  One who takes any possessory

interest in lad burdened by a promise which is otherwise enforceable in equity against successors, will be subject to the burden of the promise.

5.  Recording Statutes:

a. Applies to “Real Property”: does not include contracts for leases with a term of three years or less or leases with a term of three years or less.

b. Rule: Every conveyance of “real property” or contract for the sale of “real property” which is not recorded is void against any person who subsequently acquires or contracts to acquire the same real property in good faith and for valuable consideration from the same vendor - whose conveyance or contract is first duly recorded.

c. When a Contract or Conveyance is Recorded

1. A recorded contract or conveyance puts any subsequent purchaser on notice of a covenant even where the purchaser fails to check the record.

2. O contracts to sell an easement in Black Acre to A.  A records the contract.  Later, B negotiates to but Blackacre from O.  B does not search the record and accepts the deed and pays the purchase price.  The burden has run with the land, as B’s neglecting to search the record makes him not a good faith purchaser.

d. When a Contract or Conveyance is not Recorded

1. An unrecorded contract or conveyance is void against a subsequent good faith purchaser who contracts to acquire or has acquired legal title for value.

2. When the Subsequent Purchaser is in Good Faith

a. O conveys a fee in Blackacre to A (A has legal title). A does not record the conveyance.  Nor does A improve the land in any way.

b. O then contracts to convey an interest in Blackacre to B (B has equitable title) for $$$.  B does not record his contract.

c. B has paid value for the interest.  He is not an heir or devisee. 

d. B is a good faith purchaser because B was not on notice and the record did not put him on notice.  In addition, B’s inspection of the land would not put him on notice because A had not improved it.

e. Thus, one party has legal interest and one party has equitable interest.  Neither party has recorded their interest.

f. Can O bring an action in equity for specific performance of his contract? 2 Jurisdictions:

1. Notice Statute Jurisdiction:  B has priority because A’s unrecorded interest is void against a good faith purchaser for value.

2. Notice-Race Statute Jurisdiction:  Neither A nor B has priority yet.  Whoever wins the race to record their interest will have priority.

3. When the subsequent Purchasee is not in Good Faith

a. O conveys an easement across Blackacre to A.  A does not record the conveyance.  However, A constructs a road on his easement leading to his land, Whiteacre.

b. B purchases Blackacre which O purports to be unencumbered.

c. Here, B is considered on notice because an inspection of the property would put him on notice that A might own an interest.  Thus, the duty is placed on the subsequent purchaser to find out whether there is an interest held by anyone else.  B is not a good faith purchaser.

d. In all jurisdictions, A’s interest (albeit unrecorded) has priority over B’s interest because B is not a good faith purchaser.  Thus, B has purchased Blackacre encumbered by the easement.

6. Third Party Beneficiaries

a. O conveys land to A.  Later O conveys land to B.  A may sue to enforce the burden of a covenant by B if A can show that he is a 3rd Party Beneficiary to the covenant between O and B.

b. A must show that at the time of O’s conveyance to A, there was an express or implied covenant which burdened B’s land.

1. The covenant is seen as implied where A relied on such a covenant when purchasing the land.

EASEMENTS

A. An easement is a non-possessory and inheritable interest in the land of another (3 types)

1. Affirmative easement: A non-possessory interest in land in the possession of another, called the servient estate, which permits the owner of the interest to either (a) enter and do something on the servient estate which would otherwise be trespass (i.e. right of way over another’s property), or (b) do something on land belonging to the owner of the interest which affects the servient estate in a way that would otherwise be a nuisance (i.e. right to allow bad smells (sewer tank) to encroach on servient estate.

a. Created by conveyance, express or implied, or by adverse user of the servient estate.

b. Servient estate: the land burdened by the easement

c. Dominant estate: The land benefiting from the easement.

d. There’s always a servient estate, but NOT always a dominant one (i.e. easement in gross).

e. This is a real easement. (i.e. an interest in land)

2. Negative easement: A contractual right – the result of a covenant whereby the promisor agrees to avoid doing something on his own land which he otherwise could do (i.e. landowner promises to use his land for only commercial purposes)

a. Not a real easement (i.e. not an interest in land)

3. Spurious easement: A contractual right – the result of a covenant whereby the promisor agrees to do something on his land which he otherwise does not have to do (i.e. promise to pipe steam from his own land to the promisee’s land)

a. Also not a real easement (not an interest in land)

4. Easement v. Estate

a. Owner of estate can use land to its greatest degree and exclude all others from it; estate is or may become possessory.

b. Owner of an easement can use land in a very limited fashion and CANNOT exclude others except to the extent that the use by others interferes with his easement; easement is non-possessory.

c. Difference between easement and estate is a matter of degree.

5. Easement v. License

a. An easement is NOT revocable by the grantor while a license is

1. Cannot have an easement at will (i.e. grantor can revoke right, grantee has a license instead of an easement)

2. A license is inalienable, non-descendible and non-devisable.

6. Affirmative easements (2 Types)

a. An easement without profit a pendre (or an easement without profit or a profit): gives its owner the right to take soil or produce from the servient estate (i.e. fish, hunt, min minerals, drill…)

b. An easement without profit:  Permits its owner to use the servient estate in some way, but not to take anything from it (i.e. right of way, right to run gas, electric or sewage lines…)

c. Generally, same rules apply to both.

7. Duration of easements

a. Grantor may create a limited easement just as he can create a limited estate

1. Easement for life, for years…

b. Absent words to the contract, the easement granted is generally considered to have the same quantum as the grantor’s estate.

8. Appurtenant Easements: An easement which the owner may only use in connection (to benefit) with the use of a specific tract of land in his possession.

9. Easements in gross: An easement which the owner may use without reference to the use of a particular tract of land.

10. To determine whether easement is appurtenant or in gross we must look at the creator’s intent

a. Unambiguous expression of intent controls.

b. If instrument specifies that easement is to benefit another piece of land, then it is appurtenant.

c. If instrument ambiguous, courts prefer to find that easement is appurtenant, but court will consider extrinsic facts. (parol evidence)

1. If owner of easement doesn’t own land which could be benefited by easement ( in gross.

2. If owner of easement also owns other land which may be benefited by easement ( appurtenant.

d. When an easement has express restrictions on its use, the court will NOT apply any other restrictions unless expressly stated (Loch Sheldrake v. Evans).

11. Exclusive v. Non-Exclusive Easements

a. Exclusive: holder of the easement and his licensees alone may exercise right, NOT servient estate.

1. Holder may grant licensee use of easement as long as the burden on servient estate is not increased.

2. Owner of servient estate may use land or convey land to a 3rd person as long as the easement is not interfered with.

b. Non-Exclusive: Both holder of easement and servient estate along with their respective licensees may exercise right.  THERE IS A PRESUMPTION ON NON-EXCLUSIVITY (when ambiguous) – owner of servient estate or a 3rd person to whom owner conveys his estate may also use the easement for the same purpose.

1. Exception to presumption:  When granted an easement to run electric or telephone wiring, this easement is considered exclusive since these businesses are typically monopolies.

a. Owner of servient estate has no right to fee.

b. Owner of easement may grant a license to other companies to string wire or similar activity or he may subdivided the easement (i.e. cable, fiber optic)

11. No creation of easements in stranger to the deed.

a. Easement must benefit and burden the parties to the deed, not a 3rd person.

TRANSFERABILITY AND ALIENABILITY OF EASEMENTS

1. Personal Easement:  An easement which grantor intends grantee alone to use and enjoy for their own personal pleasure (i.e. A lets B use A’s pool) is inalienable.

2. Appurtenant Easement:  Passes by law of intestate descent with dominant estate even if not specifically referred to in devise (or deed in case of conveyance).  Also, when servient estate is conveyed, appurtenant easement is conveyed with it.

a. Hypo:  Owner of a fee simple estate which has the benefit of an appurtenant easement conveys an estate for years ( owner of estate for years may use easement.

b. An appurtenant easement can never be separated from the dominant estate and used in gross (IN other words, an appurtenant easement can’t be converted to an easement in gross).

1. Any attempt to do so will terminate easement.  (Except that when a lesser estate is conveyed without the easement, it resurfaces when the remainder/reversion becomes possessory.

c. Must benefit only the original dominant estate.

1. If owner of easement appurtenant to tract A purchases adjoining tract, C, the easement cannot be used for the benefit of C.

2. The dominant estate is the land to which the benefit of the easement ran at creation of easement, not land acquired subsequent to the easement’s creation.

d. An appurtenant easement runs with the estate.

1. An owner of an estate with an appurtenant easement may not alienate the estate and keep the easement.

3.  Subdivision (Apportionment):  Any attempt to subdivide that which is

not to be subdivided destroys the easement (NOT IN NY THOUGH – ATTEMPT TO SUBDIVIDE MERELY GIVE RIGHT TO ENJOIN).

a. Appurtenant easement without profit:  When an easement is created, it is presume that the owner of the easement may subdivide it when he subdivides his land, and each owner of a parcel of land on the estate may use easement unless grant creating easement prohibits subdivision by:

1. Express prohibition

2. Prohibition implied by use of easement which doesn’t permit subdivision

a. When use of easement by owners of parcels on the dominant estate increases the burden on the servient estate (if burden was foreseeable to servient estate owner her will be deemed to have consented).

b. Appurtenant easement with profit:

1. There are very few of these.

2. Can be subdivided if profit can be readily estimated, that is, if amount of material removed from land can be quantified.

a. One cannot burden servient estate beyond that which was intended by parties creating easement.

c. Easements in gross with profit:  Can be created in all jurisdictions and are alienable, descendible and devisable.

1. Problem is whether servient estate will be burdened beyond intention of parties creating it.

a. Divisible if profit is measurable (Loch Sheldrake) or if original owner and assignee use together in a joint venture (joint venture isn’t really a division)

2. Exclusive v. Non-exclusive easements in gross with profit.

a. Non-Exclusive

1. Holder of non-exclusive easement cannot usually subdivide

2. Holder can convey to 2 or more people to use as one stock (can use conveyance as partners or joint venture), thereby not increasing burden anymore than original owner.

b. Exclusive.

1. Usually subdivide as long as burden on servient estate not increased.

d. Easements in gross with profit.

1. Do they exist? (2 Views)

a. Can’t be created – Some say this is a revocable easement without profit, and therefore, it’s really a license.

b. Can be created

c. NY is split – Last Court of Appeals case said no, but Prof. Phillips thinks they can.

2. Transferability (3 Views)

a. Inalienable, non-devisable, non-descendible

b. Alienable, devisable and descendible if it ha commercial value (NY View)

c. All easements whether with or without profit are alienable, devisable and descendible.

3. In a jurisdiction which allows creation and alienation of easement in gross without profit, can easement be divided?

a. Problem is that burden on servient estate may go beyond that contemplated by parties creating easement.

b. Hypo: Easement in gross granted to phone company.  Cable company then wants to string its cable lines so phone company gives cable company easement and collects fee.  Can the phone company do this and collect fee?

1. Since phone company is a monopoly, the easement is exclusive.

2. Since easement is exclusive it is divisible only for other “cable” type operations.

3. Since phone company and cable lines both carry electrical impulses, they are both within scope of easement.

4. Will putting an additional line down (cable) increase burden on servient estate?  No, therefore, phone company can subdivide to cable company.

c. In above hypo, another court construed it as a non-exclusive easement (servient estate owner can use the easement as does the other party)

1. Holder of easement can’t subdivide

2. Holder can convey as one stock (may use easement as partners of joint venture) so as not to increase burden.

4. Negative easements (i.e. of light & air)

a. Some jurisdictions allow the creation of negative easement by deed (NOT IN NY – Created by contract).

b. Cannot acquire a negative easement of light and air over neighbor by adverse use.

c. NY RPL §843:  Whenever a person erects a structure over 10 feet in height to exclude adjoining neighbors from light and air, neighbor may bring action in supreme court to have building declared a nuisance and enjoined.  Landowner can however, improve in good faith.

CREATION OF AN EASEMENT

1. By Alienation

a. Created by devise that satisfies statute of wills.

b. Created by grant that satisfies statute of frauds

1. Since they are interests in land, they must be in writing and signed by the grantor.

c. Hypo: O conveys a fee simple to A with O maintaining easement.

1. What if conveyance is a deed which has been signed by O, but conveyance of easement isn’t signed by grantee?  Does O have the easement?

a. O has a valid easement despite lack of grantee’s signature because there is no danger of fraud (which is what statute wants to protect).

d. Cannot create an easement in a stranger to the deed.

1. Ex: O conveys a fee simple to A but deed reserves easement for B.

a. Result:  O’s easement is invalid and A has an unencumbered fee simple.

b. If O wants B to get an easement, he should convey easement to B first, and then convey unencumbered fee simple to A.

e. An attempt to orally convey an easement violates the statute of frauds and creates a license instead which is revocable at will, inalienable (any attempt to convey it destroys it) and uninheritable.

1. An equity court may sometimes treat license as an easement despite violation of statute if:

a. Licensee relies on the representations of the owner of land and spends substantial $$$ to improve easement.

1. Owner of land would be estopped from denying he had conveyed easement because of these reliance improvements.

2. In some jurisdictions, use of land by the licensee, because it’s permissive, is not hostile and, therefore, no adverse use.

a. In NY, an oral conveyance of an easement creates a license by operation of law which is considered hostile and which CAN result in the creation of an easement by adverse use.

f. Some uses can either be an easement or a license.

1. Right to cross land for a limited purpose and for a limited time is almost always construed as a license (but if not for limited time and purpose probably an easement)

a. An invitee is a licensee – a theater-goer can be ordered to leave at will for no good reason.  If for no reason, damages are only price of ticket (unless expulsion was racially motivated).

2. In order to determine if easement or license created, must look at intent of parties by:

a. Looking at language of deed ( if ambiguous, then license created.

b. If right given is for a limited time and purpose ( license created.

3. In some cases, the doctrine of part performance takes an agreement out of the statute of frauds thereby allowing parol evidence to prove intent to create easement.

a. Must be consideration for agreement.

b. Proof of reliance actions.

2. By implication (3 ways):  In each case there’s a conveyance of an interest in land which makes no express reference to any easement:

a. Prior use: Situation ( Owner of land has burdened one portion of the tract to benefit another portion ( a “quasi-easement” since owner can’t have easement on own land).  If owner severs title and conveys the quasi-servient estate to grantee, it may create an implied easement appurtenant to the grantee’s portion.  If owner instead conveys the dominant estate, does the conveyance include a grant of implied easement?  Yes, if the following are shown:

1. Common owner burdened one tract for the benefit of the other and burden was still in existence at time of severance (CONTINUOUS).

a. Requires immediate past common ownership (not for easement by necessity).

2. Easement must be permanent.

a. Not easily removed and which intended to use after conveyance of tract.

3. Easement must be reasonably NECESSARY for the dominant tract.

a. If owner conveys quasi-servient estate ( easement must be strictly necessary.

b. If conveys quasi-dominant estate ( easement must only be reasonably necessary.

4. Easement must be APPARENT on grantee’s parcel.  What is “apparent?”

a. Physically visible.

b. Person skilled in the trade could discover it by reasonable inspection.

c. Easement is recorded

1. Notice statute (NY): an unrecorded contract or conveyance of an interest in land is VOID against a subsequent good faith purchaser (GFP) for value of that land.

2. Notice race statute: same as above, but if GFP first records the conveyance, easement is void (and vice versa).

5. If a deed contains an express reservation of an easement and the grantor records the deed:

a. Search of record would then show grantor’s easement.

b. A subsequent purchaser would be put on notice (constructive notice) that the land is encumbered by grantor’s easement.

6. If a deed contains an implied easement and the deed is recorded:

a. Search of record would not reveal easement so easement is not recorded.

b. If GFP has no knowledge (not visible and reasonable inspection wouldn’t reveal it) and notice of the easement, then easement is void.

c. If easement was apparent (i.e. visible) to GFP, the he is on notice that easement exists.

7. If an easement is created by implication, there’s nothing to record.  If O wants to maintain easement he should try to have grantee convey the easement to O after the conveyance of the land to the grantee.  O can then record conveyance.  If grantee refuses, O can sue grantee over the implied easement.

b. Necessity: If a grantor, with a tract which abuts the public way and which is completely land locked by land belonging to grantor or other 3rd persons so as to prevent access to the public way, conveys this tract, the law will imply an easement by necessity over the grantor’s land in order to get to the public way.

1. However, in order to obtain this easement by necessity, grantee must show STRICT NECESSITY!  (some jurisdictions say reasonable necessity is all that is needed).

a. If grantee has access to a navigable river ( no implied easement across grantor’s land.

2. Necessity must exist at time the owner severs and conveys land locked portion from whole tract.

3. Necessity can be implied for land locked grantee or for land locked owner (reserves implied easement).

4. What if location of easement created by necessity is not specified?

a. Parties can negotiate location.

b. If they don’t, usage of a particular route may be fixed by acquiescence of the owner of the servient estate.

c. When purchaser buys property based on representations made in a plat

1. Developer sells lots to would-be purchasers via a plat which shows size of plot, public roads, power lines…

2. Map contains an implied easement to all streets shown which are necessary.

3. By prescription:  acquisition of an easement by an adverse user of another’s land:

a. Period during which must be adverse user is the same as statute for adverse possession.  Therefore, to acquire easement by prescription, one must satisfy the 10 year statute and:

1. Must actually use

2. Must be O and N

3. Continuous without interruption

4. Hostile (under claim of right)

b. Period of adverse use can be interrupted by a legal claim or physical interference.

1. Hypo:  A uses footpath across B’s land for 15 years (20 year statute).  B erects fence blocking footpath ( statutory period stops running.

c. What is hostile?

1. Crossing neighbor’s land everyday without his consent.

a. Neighbor has COA for trespass.

2. When one purports to convey an easement but it is void ( a license is created by operation of law (even though license is technically permissive, it is hostile)

a. Case: 2 people orally attempt to convey easement to the other’s ½ of driveway.  Instead, what were created were licenses.  The continued use, although permissive, ripened into easements after statutory period ran.

3. There’s a presumption of hostility when an “easement” is O and N

a. Person trying to deny easement has burden of showing that use is permissive.

1. Case:  A person’s use of neighbor’s property will probably be deemed permissive when his land is surrounded on 3 sides.  However, once land-locked, person’s use becomes hostile and statute begins to run.

4. Exclusivity (unlike AP) is NOT required to acquire an easement by adverse usage.

Scope of Easements

1. Appurtenant easement may only be used to serve the dominant estate

2. Conveyance should spell out scope of easement.  If it doesn’t, how is the right of way (and location, width…) located?

a. Owner of servient estate may fix a reasonable easement – If he doesn’t dominate estate usually fixes it by usage and acquiescence of servient estate

3. Can owner of dominant estate put easement to new and different use?

a. No, if the conveyance expressly or impliedly limits its use.

b. Rule: Owner of an easement may change use of easement as might reasonable be required by a normal development of the dominant estate.

1. If easement was created by prior use, then 1st must determine what prior use was and then apply rule above.

2. If easement was created by prescription, 1st determine general use during prescriptive period ( Then, if use of easement gradually evolved, then “new” use permitted.

4. Remember that an easement may not be reserved for a 3rd party.  However, O may reserve an easement for himself even if he contemplates using easement in connection with a subsequent conveyance or with a purchase of another tract.

5. Rule: Unless the easement specifies exclusivity, it is presumed non-exclusive.  Therefore, the owner of the servient estate as well as anyone he grants another easement to, may all use the easement in the same way, as long as there’s no unreasonable interference with the original easement.

a. Hypo: What if original easement owner, A, lays down a water pipe.  The servient estate owner grants an easement to B to lay another pipe which fills up the easement.  What if A then wants to lay more pipe but there’s no more room? ( B must remove his pipe to make room for the original easement owner, A.

6. Rule: Neither party may unilaterally change the location or scope of the easement.

Extinguishment of Easements

1. By merger: When easement and dominant estate come under same owner, the easement merges into the estate and is extinguished (i.e. dominant estate owner purchases servient estate)

a. Easement and servient estate can come under same owner by release (dominant estate releases easement in writing) ( unity of title to servient estate and easement.

2. By abandonment: intentional relinquishment of easement.

a. A relinquishment must satisfy the statute of frauds or it will be void (i.e. can’t be oral)

1. However, if person relies on the oral relinquishment and spends a lot of $$ improving “easement” ( abandonment by estoppel.

b. Some courts hold that an oral relinquishment followed by a substantial period of non-use is enough for abandonment.

c. Is there abandonment when easement owner never orally relinquishes easement and DOES not use easement?

1. No.  Non-use doesn’t imply abandonment.

3. Once purpose of easement is achieved, easement terminates.

4. Owner of servient estate who uses his estate in a hostile way may extinguish easement by adverse use.

5. Owner of dominant estate may extinguish easement by doing something which prevents use of easement.

a. Ex: Owner of a right of way builds a house which blocks access to easement ( easement extinguished.

6. If easement is created by necessity and necessity ends, easement is not terminated (NY) (some courts hold contra).

EASEMENTS (add’l info)

Easements vs. Estates:

A. An Easement is different from an estate in the degree in which the owner may use the land and prevent others from using the land.  An estate is or may be possessory and is measured by its duration.  An easement is non-possessory.  Look at the language to distinguish.

1. Distinguish easements from:

a. Fee simple subject to a condition subsequent with a right of reacquisition.

b. Fee simple absolute with a covenant

2. Easements are limited in the same way as estates

a. E.g. – fee simple, easement for years, etc.

b. Cannot have an easement at will, however, which would be a license – revocable at will by the owner of the possessory estate.

Types of Easements

A. Affirmative Easements: A non-possessory interest in land possessed by another (the servient estate) created by conveyance, expressed or implied, or by adverse use of the servient estate, which permits the owner of the interest to (a) enter the servient estate and do something that would otherwise be a trespass; or (b) do something on the land belonging to the owner of the interest which affects the owner of the servient estate in a way that would otherwise be considered a nuisance.

1. Ex: A Right of Way – The right to use neighbor’s land even though you do not own that property.

2. Ex: Fertilizer Factory that has an awful smell for miles around.  This is an example of someone using his own land that would bother neighbors.  Owner of the factory is guilty of a nuisance unless neighbors have given him such a right.

B. Negative Easement: Where the owner of the interest (the dominant estate) compels the owner of the servient estate to refrain from doing something he would ordinarily have a right to do.

1. Not considered an interest in land.

2. Not inheritable or created by conveyance or adverse use.

3. Always appurtenant to the dominant estate

4. Created by contract

5. Ex: Covenant that says that Blackacre is not available for commercial use.

C. Spurious Easement: This is a covenant requiring the promisor, owner of the servient estate, to do something which he is not required to do.

D. Appurtenant Easements: The owner of the easement may only use this easement in connection with the use of a specific tract of land in his possession.

1. For this to exist, there must be two tracts of land:

a. The dominant estate, which has the benefit of the easement; and

b. The servient estate, which is subject to the easement right.

1. Note that when the dominant estate passes, the benefit of the easement passes with it.

      2. If the owner attempts to separate the easement from the dominant


state, the easement is destroyed.

a. Assume O owns X (dominate estate) and has an appurtenant easement in Y (servient estate).  If O conveys X to C, but tries to sell the easement to A, the easement is destroyed.

E. Easements in Gross:  Ownership of the easement is not connected to ownership or possession in another tract of land.

Scope of the Easement:

A. No grant or reservation of an easement ever sets forth the exact nature of the activity allowed by an easement.  Thus, courts have to decide if some new activity is within or outside the scope of an easement.

B. If the easement is explicit as to the scope of the use, the dominant tenant is not permitted to deviate from what has been set forth in the document.

C. Where the language is not specific, the scope of the easement is determined by:

1. The reasonable intent of the parties

a. How it was created

b. If there are any reasonably foreseeable changes in use

2. The language and surrounding circumstances.

3. If the proposed use is in a manner that is proper and reasonable in the enjoyment of the dominant estate.

4. Which land will the use benefit?

a. If the use benefits land which is non-dominant, the scope has been enlarged.

1. Ex: O has an easement in S’s land to draw water from a stream for irrigation of her land.  O wants to change the easement to allow for irrigation of her neighbor’s land as well.  This would not be allowed as the scope has been enlarged.

5. Will the variation unreasonable interfere or restrict the easement.

D. Unilateral Variation

1. Majority rule:  The scope cannot be unilaterally change, no matter how reasonable.

2. NY Rule: The owner of the servient estate may unilaterally alter the easement provided that the easement does not become less useful or the easement is specifically spelled out.

E. Profit:

1. Easement with Profit a Pendre:  gives the party with the easement the right to enter the land and take trees, soil, fish, water, etc.

2. Easement without profit: use of the land without taking any soil or produce.

F. What rights does the owner of the servient estate retain?

1. If the easement is exclusive, owner of the easement is the only one who can use it.

a. Easements are presumed to be non-exclusive.

1. However, this presumption is rebutted where the owner of the servient estate had no intention of granting another easement.

a. E.g. Henley, where the easement was granted to the telephone company.  The phone company is a legal monopoly, so no other easement was granted.

G. What can the Owner of the Easement give to a 3rd party?

1. Depends on the scope of the easement

a. If the scope of the second easement is within the scope of the 1st easement, the easement owner can grant the right to another.

b. If the easement is exclusive, meaning that the scope of the easement is narrow, the owner of the easement cannot grant another easement.

Alienation of Easements

A. Appurtenant Easements

1. A personal easement may not be conveyed, devised or inherited

a. These are easements only for the use of the grantee or the grantee’s family (e.g. use of the pool).

2. A non-personal easement is conveyed automatically when the fee simple in the dominant estate is conveyed, absent a provision to the contrary.

a. The dominant estate may be subdivided, and the easement may be subdivided appropriately.  The owners of the new estates which have been created by subdivision of the original dominant estate have the right to enjoy the easement.  This is, of course, unless subdivisions are prohibited expressly or impliedly by the easement.

B. Easements in Gross

1. An easement with profit in gross may be conveyed

a. E.g. Right to take gravel and seaweed from the beach

2. There are two views regarding an easement without profit and gross:

a. Some jurisdictions hold that a creation of this type of easement merely creates a license.

b. Other jurisdictions hold that this type may indeed be created.  After creation, 3 views regarding alienation:

1. Owner cannot convey inter vivos

2. Owner can convey inter vivos if commercially valuable.

3. Owner can alienate at all times.

3. Subdivision of an Easement in Gross:

a. An easement in gross may be subdivided if the owners will operate the easement as one entity (jointly or as partners of a single enterprise)

b. If multiple owners operate the easement independently (e.g. Henley)

1. Will the additional owners increase the burden on the servient estate?

a. If the owner of the easement has an exclusive right to the easement, subdivision of the right does not increase the burden.  Thus, the easement may be subdivided.

1. Ex: Henley, where the easement to the phone co. was exclusive, so subdividing it to the cable company was not a problem. (Not in our casebook)

b. If the owner of the easement has a non-exclusive right, the easement may not be apportioned so as to allow the new owners to operate independently.

Creation of Easements

A. Easements are created by a written instrument called a grant.  The grant must be signed by the grantor (the owner of the servient estate).

B. Void Easements:

1. 3rd Parties: an easement is void if created in favor of a 3rd party.  Thus, a conveyance by O to A with an easement for B is invalid.

2. Oral Easements:  an easement cannot be conveyed orally.  This creates a license which is revocable at will.

a. A license does not create an interest in land.  Therefore, it is not subject to the SOF.

b. Revocable at will by the licensor

c. A license merely relieves the licensee of the charge of trespass

d. A license is unassignable

C. Implied Easements

1. When the parties are situated such that an easement could have been granted or reversed by express language between them, but in fact no such statement was made.

2. Creation of implied easements is limited to situations where the grantor is granting only a part of the property he or she owns, or is dividing up the entire property among separate grantees.

a. Ex: O owned a tract of land with a house at the back and a driveway running through the front part of the main road.  O conveys the front half to D.  An easement may be implied for him to use the front half for the driveway.

b. Also, an easement may be implied where the tract is conveyed to 2 new owners.

c. However, no easement can be implied if the entire tract is conveyed to one party.

d. The easement must be created at the time of the original severance of ownership:

1. Thus, if O (above) conveys the front half to S and then later conveys the back half to D, no easement is implied because it is too late.  In addition, O cannot include an express easement because S is now a stranger to the deed.  Once the front half becomes separately owned, the assent of its owner will be required for creation of an easement.

e. Prior use: An easement may be limited by prior use where the use existed prior to a severance of ownership.  This prior use can be termed as “quasi-easement”.

1. 4 Elements of an implied easement in prior use:

a. Common owner: an owner of a tract of land burdens one part of the tract to benefit another.

b. The easement must be reasonable necessary to the owner of the dominant estate.

c. The easement must be apparent to the owner of the servient estate at the time of (a) the conveyance or (b) the severance of title either by actual or constructive notice (discoverable by a reasonable inspection).

d. The prior use must be continuous or so long as continued as to indicate that it was intended to continue after the severance.

f.   Intention: An easement may be implied even where there is no prior use, if the parties clearly intended to create one.

g. Easements by Necessity

1. Where O owns a parcel of land is completely surrounded by the land of A, the law will imply an easement by necessity to allow O to get to the road, etc.

a. The route can either be fixed or implied by usage.

2. Requirement is strict necessity.  Therefore, if O has access to a river, he must use that.

3. The easement must be necessary at the time of the severance of ownership.  Thus, O conveys A and then later conveys to X, O cannot claim an easement by necessity on A because at the time of that conveyance it was not necessary.

a. Ex: O owns 3 parcels of land X, Y and Z.  O lived with X, which was surrounded by Y and Z.  O mortgaged Y, then conveyed Z.  The mortgage was foreclosed and Y was sold.  O attempted to claim an easement by necessity on Y.  Court denied this because the ownership in Y was severed at the time of the mortgage, not at the time of foreclosure.  Thus, O did not have a necessity at the time of the severance of ownership with Y because a had not yet been sold.

4. When lands are laid off into lots, streets and alleys and a map thereof is made, all lots sold and conveyed by reference thereto, without reservation, carry with them, as appurtenant thereto, the right to the use of the easement in such streets and alleys necessary to the enjoyment and value of such lots.

h. Easements by Prescription:

1. This doctrine is analogous to the doctrine of adverse possession.  An easement can be acquired by adverse use of another’s land.  Courts look to the statute of limitations for an action in ejectment.

a. Distinguish from adverse possession: if the owner of the servient estate is using the land at all, the adverse person cannot claim adverse possession because the use is not exclusive.  A prescriptive right is the only option.

2. Elements of Prescriptive use:

a. Open and notorious

b. Adverse, i.e. without the owner’s permission

1. In some jurisdictions, on unenclosed and unimproved land the owner is presumed to have given permission to others to use it.

c. Continuous

1. This does not mean constant.  The use can be periodic so long as the owner is o notice.  Tacking is permitted.

3. If the use is intended to be a license, the use is never hostile.

a. Although there may be a claim for equitable estoppel if the claim is relied on.

Extinguishment of Easements

A. An easement can be ended by:

1. Expiration of a time limit

a. E.g. with a limited estate such as a life estate.

2. When a particular condition occurs which was stipulated in the easement.

3. With a merger:  Where one party owns both the servient and the dominant estate.

a. The owner of the dominant estate may release the easement by conveyance back to the owner of the servient estate.

b. An easement may be extinguished without conveyance where the owner of the dominant estate demonstrates through action his intent to permanently abandon the easement.

1. Ex: Where A, owner of dominant estate, builds a barn which completely blocks the right of way, thus showing his intention to abandon the easement.

2. Mere non-use of the easement does not constitute abandonment.

a. If an owner of the servient estate builds over the easement, and the owner of the dominant estate makes no objections, this is mere non-use.

b. However, the owner of the servient estate may create an extinguishment by adverse use of the easement.  The adverse use must be open and notorious, unpermissive and continuous so as to put the dominant owner on notice.

3. Oral expression of intent is not sufficient:

a. Exception: Extinguishment by estoppel:

1. Where the owner of the dominant estate tells the owner of the servient estate that he will no longer use the easement, and the owner of the servient estate relies on that and builds over the easement.

4. Where an easement was created because of necessity, termination of the necessity does not extinguish the easement.
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