Real Property – Nutshell Examples

I.
Adverse Possession

a. Tacking

Ex:
Paul possessed prop form 80 to 86 then gave a deed to Rachel who possessed from 86 to 91.  Under a 10 year st. of lims, Rachel prevail against, b/c Rachel can tack Paul’s 6 years to her own 5 and claim 11. (25)

Ex:
Paul possessed for 6 years and dies leaving Rachel as heir.  Rachel then possess for 5.  2 together will equal 11 and there IS privity. (26)

Ex:
Paul possessed for 6, sells to Rachel who possesses for 5.  There is privity between grantee and grantor so you can tack.  Paul didn’t possess title but it doesn’t matter. (26)

Ex:
Paul for 6 years and ousted by Rachel for 5 years.  Rachel gets nothing.  No tacking b/c no privity.  Rachel doesn’t get it for another 5 years. (26)

b. Tacking w/o color of title

Ex:
For 6 years, Paul possessed lot 1 based on a deed describing lot 2.  Paul then conveys to Rachel and she enters lot 1 for 5 years.  Although they both had actual possession of lot 1, this is still ok.  If Paul occupied lot 1 and part of lot 2 and only conveys lot 1, Rachel can claim both. (27)

c. Notorious

Ex:
Paul lives in house on lot 1, which he believes is his own.  However, Olga actually owns it.  Everyone in neighborhood that Paul lives there, except Olga.  Paul will own the prop after 10 years b/c Olga should have checked the property.  Paul had no duty to inform her. (31)

Ex:
Paul’s house encroaches on Olga’s prop, but Olga doesn’t know it.  Paul can acquire title to the encroachment area even though Olga doesn’t have the property surveyed until after the statute has expired. (31)

d. Subjacent Possession

Ex:
Paul operates a cave that tunnels under Olga’s property.  Paul doesn’t make it secretive.  The fact that Olga doesn’t know is irrelevant, and Paul may gain title to the cave by AP.  (32)

Ex:
For 20 years, Paul has claimed that he owns Olga’s lot, but he’s never been there.  No statute will run against Olga because she never had a COA against him for ejectment.  Claiming land is not the same as actual possession. (32)

e. Color of Title

Ex:
Paul has a deed to a 5 acre parcel.  The deed was defective.  Paul enters and lives on 1 acre.  At the end of 10 years, he gets all 5 acres.  The boundaries of the deed serves as a substitute for a fence built. (33)

f. Limitations on Constructive Possession

Ex: 
Paul has a void deed for lots 1 and 2 which are actually owned by Olga and Owen respectively.  Paul enters lot 1.  Paul can’t get 2, because Owen never had a COA against Paul. (33)

Ex:
Paul has a deed to lot 1 and 2.  The deed is valid for 1 and not 2.  Paul occupies lot 1.  Paul, again can’t get 2 because he never actually possessed it.  (34)

Ex:
Paul has a deed to lot 1 but mistakenly enters lot 2 and possessed only a part of it.  He can only get the part of lot 2 that he actually possessed. (34)

g. Conflicting Constructive Possessions

Ex:
Olga is absent from her 40 acres.  Paul enters and possesses only 1.  Paul will acquire all 40 by AP b/c his constructive possession of 39 acres, couple with actual possession of 1, prevails over Olga’s constructive possession. (34)

Ex:
Olga is actually occupying only one of her 40 acres.  Paul enters under color of title but actually possess only 1 acre.  Paul will acquire by AP to only the 1 acre he possessed.  Olga’s claim is superior to Paul’s. (35)

Ex:
Olga is absent from her 40 acres.  Paul enters under title to 40 possessing only 1.  Subsequently Rachel enters the same 40 under color of title but actually only possesses 1 other.  Paul can get 39 minus Rachel’s one.  Her actual possession defeats his constructive possession of that one. (35)

h. Continuous and Uninterrupted

Ex:
Rachel intrudes on Paul’s possession after he had it for 9 years and she stays for 1 year.  Paul can’t claim AP, because his possession was interrupted after nine years.  His possession was not EXCLUSIVE. (37)

Ex:
Paul possessed for 5 and then is ousted by Rachel.  Paul brings an action against Rachel and is restored after her one year possession.  Most authorities say that he doesn’t have to start the statute from scratch.  They do NOT agree as to whether he can use her one year to count towards the ten. (38)

Ex:
Paul’s deed conveyed Lot 1, but he mistakenly takes Lot 2.  Olga, owns 2, but possessed 3.  Olga visited Paul a lot and even slept over there.  None of these acts by Olga interrupted Paul’s possession, because they occurred as a result of Paul’s permission. (39)

i. Exclusive

Ex: 
During Paul’s 10 years on the prop, others were frequently intruding and were not ousted by Paul.  Paul will not get prop by AP because his possession was not exclusive.  He’s not a REAL possessor. (39)

Ex:
During the past 10 years, Paul has sometimes possessed the prop exclusively.  However at other times, he brings friends or leases to 3rd parties.  Paul is an AP, the others had permission. (39)

j. Ouster

Ex:
Paul in possession for 3 years as a tenant of Olga.  He says he will no longer pay rent b/c she isn’t the owner.  Paul is wrong; she is.  If he stops paying rent, he will be an AP.  The statutes don't include the first 3 years. (42)

Ex:
Paul and Olga are Joint Tenants, but Paul has been in sole possession for the past 3 years.  Paul has told Olga that she can’t use the property.  Paul’s possession will ripen into full title after the limitations has run, but the 3 years don’t count. (42)

k. Disabilities

Ex:
Paul takes possession in 80, while Olga is mental.  Olga recovers in 83.  Paul doesn’t get title until 93. (44)

Ex:
Paul takes possession in 80, Olga is 12 and mentally impaired.  Paul can’t get title until 96, ten years after Olga turns 18. (44)

l. Future Interests

Ex:
In 79, Olga dies, leaving to her husband for life and thereafter to her daughter.  In 80, Paul enters.  In 90, assuming Olga’s husband was still alive, Paul gained only a life estate from his AP (measured by O’s husband’s life).  Paul doesn’t acquire the entire fee by AP until he is there for at least 10 years after the death of Olga’s husband, which is when the daughter acquires her own action against Paul. (45)

Ex:
Olga rented to Tom for a 20 year term, ending in 2000.  Paul entered in 85.  In 95, Paul became a successful AP’or against Tom, but that only gave Paul the balance of Tom’s term.  For Paul to become a successful AP’or against Olga, he must possess for ten years after her reversion becomes possessory at the lease’s termination. (45)

Ex:
Paul entered Olga’s property in 85.  In 90, Olga leases to Tom for 15 years.  In 95, Paul gains the fee title by AP.  Because the AP began before the lease, Olga could lease only AP’d land.  The same would be true if Olga had conveyed the property to Tom after Paul had entered.  She is only transferring to Tom her COA against Paul, and the time Paul needs to get title by AP is not thereby extended. (45)

m. Effects of AP on Non-Possessory Interests

Ex:
Paul AP’s Olga’s property by fencing it off.  One effect of this fence is to block off a right of way that Olga formerly had granted to Sam.  If Sam fails to sue Paul to recover access, he will lose his easement over the property.  But if Paul’s possessory acts do not interfere with Sam’s easement, the title Paul acquires by AP will be subject to Sam’s easement.  (46)

Ex:
Olga owns prop subject to a restrictive covenant that limits any building to 2 stories.  Paul AP’s the land but never builds a building over 2 stories.  At the end of the time period, Paul will have title by AP, but it will be subject to the covenant because the beneficiaries of the covenant have never had a COA against Paul for breach. (46)

n. Consequences of Having Been and AP’or.

Ex:
Paul possessed for 11 years.  Thereafter, he failed to pay the prop taxes.  Even if payment of taxes were a requirement of AP, Paul will prevail against Olga.  Possession plus taxes during the limitations period made Paul the owner, and failure to pay them thereafter doesn’t transfer title back to Olga. (47)

II. Common Law Estates

A. Present (Possessory) Estates In Land
1. Fee Simple

To Bob and his heirs

To Bob
2. Fee Tail

To Bob and the heirs of his body

3. Life Estate

To Bob for life

Per Autre Vie – To Bob for the life of Cathy

Above are Freehold Estates

4. Estate for Years/Term

To Bob for 10 years

5. Periodic Estate

To Bob for month to month

To Bob for $10 per month
6. Tenancy at Will

Usually no agreement in writing

7. Tenancy at Sufferance

Holding over

Above are non-freehold estates (48)


F/S Special Limitation followed by a POR: (poss of reverter)


Ex:
To Bob and his heirs so long as the land is farmed. (F/S 

determinable with POR) (56)

Ex:
To Barn and the heirs of her body so long as the land is farmed. (Fee tail determinable with POR) (56)

Ex:
To Bob for life so long as the land is farmed.  (Life estate with POR) (56)

Ex:
To Barb for 10 years so long as the land is farmed. (Determinable for years will end in ten years unless Barb stops farming before then). (56)



F/S Condition Subsequent followed by ROR: (rt of reacq)


Ex:
To Bob and his heirs, but if the land is used for a farm, then the 

grantor may re-enter and repossess. (F/S subject to cond sub) (57)

Ex:
To Barb and the heirs of her body, but if the land is used for a farm, then the grantor may re-enter and repossess.” (FT subject to con dub) (57)

Ex:
To Bob for life, but if the land is used for a farm, then the grantor may re-enter. (Life estate subject to cond sub). (57)

Ex:
To Barb for ten years, but if the land is used for a farm, then the grantor may re-enter and repossess.  (Estate for years subject to cond sub). (57)

Ex:
To bob and his heirs, for so long as the land is used for a farm, but if he violates this condition, the grantor can re-enter and repossess.  (This uses both Determ F/s language and F/S subject to cond sub, but the court will construe it as cond sub, to reduce the possibility of forfeiture.) (57)


**In all of the above, termination is NOT automatic.

B. Future Interests

**If the grantor retained the future interest, it must be a reversion, possibility of reverter, or right of reacquisition.  If the document that created the future interest conveys it to a grantee, it must be a remainder or executory interest.



Reversion:

Ex:
Ann (FS) conveys to Bob and the heirs of his body.  Since the FT is smaller than the FS, Ann has a reversion in f/s. (58)

Ex:
Ann (FS) conveys to Bob for life.  Ann has a reversion in f/s which she/her heirs will get back when Bob dies. (58)

Ex:
Ann (FT) conveys to Bob for life.  Ann has a reversion in f/t.  She gets it back when bob dies. (59)

Ex:
Ann (Life estate) conveys to Bob for Bob’s life.  Bob’s life estate will end when either Ann or he dies.  Ann’s estate is only affected by her own death.  Therefore, Ann has a reversion in a life estate.  (59)

Ex:
Ann, holding a fee or life estate, conveys “to Bob for ten years.”  Generally said that Ann has a reversion (either in fee or for life) after Bob’s term of years.  However, it was earlier said that Ann held a fee (or life estate) subject to a term of years.  Ann’s interest was not characterized as reversionary because, as the owner of a nonfreehold estate, seisin had not passed to Bob. (59)

Ex:
Ann, (FS) conveys to Bob for life, then to Cathy for life, then to Don and the heirs of his body.  Ann has a reversion, because the 2 life estates and the fee tail do not add up to a FS.  (59)

Ex:
Ann, holding a f/s, conveyed to Bob for life.  When Ann died, her will left all her real prop to Cathy.  While Bob is alive, Cathy’s future inters in the land is a reversion. (60)



Possibility of Reverter (AUTOMATIC)

Ex:
Ann (FS) conveys to Bob and his heirs so long as the land is used as a farm.  Bob has a f/s determinable, and Ann has the POR.(61).

Ex:
Ann (FS) conveys to Bob for life so long as the land is used as a farm.  Bob has a determinable life estate.  Ann has both a reversion because her FS is larger than Bob’s life estate and a POR because the land may revert to her before Bob dies. (61)  



Right of Reacquisition (OPTIONAL)

Ex:
Ann (FS) conveys to Bob and his heirs, but if liquor is ever sold on the land, the grantor may re-enter and repossess.  Bob has a FS subject to condition subsequent and Ann has a ROR. (61)

Ex:
Ann (FS) conveys to Bob for life, but if liquor is ever sold on the land, the grantor may re-enter.  Bob has a life estate subject to condition subsequent and Ann has both a reversion and a right of reacquisition.  



Remainder

Ex: 
A (FS) To bob and the heirs of his body and then to Cathy and her heirs. Bob has a FT.  Cathy has a remainder in FS. (63)

Ex:
A (FS) To Bob for life, and then to Cathy and her heirs.  Bob has a LE and Cathy has a remainder in FS. (63)

Ex:
A (FS) To Bob for life and then to Cathy and the heirs of her body, and then to Don and his heirs.  Bob has a LE, Cathy has a remainder in FT, and Don has a remainder in FS.  Ann has no reversion b/c there is nothing left, the entire FS has been given away. (63)

Ex:
A (FS) To Bob for life, and then to Cathy for life, and then to Don and his heirs.  Bob has a LE, Cathy has a remainder in a LE, and Don has a remainder in FS.  Ann has nothing. (63)

Ex:
A (FS) To Bob for 10 years and then to Cathy and her heirs.  Bob has an estate for years, and Cathy has a remainder in fee simple after an estate for years. (63)

Ex:
A (FS) To Bob and his heirs so long as the land is used for farm, and then to Cathy and her heirs.  Cathy does not have a remainder, because the equivalent interest in the grantor would be a POR, not a reversion.  B/C Cathy’s interest is not a remainder, it must be an executory interest because that is the only other type of future interest that is originally held by someone other than the grantor. (64)

Ex:
A (FS) To Bob and his heirs, but if liquor is ever sold on the land, then Cathy and her heirs may re-enter and repossess the land.  Cathy does not have a remainder, because this would be a right of reacquisition in the grantor, rather than a reversion.  therefore, Cathy has an executory interest. (64)



Contingent Remainder

Ex:
To Bob for life, remainder to those of his kids that survive him.  His kids have a contingent remainder b/c it is unknown which of them will survive him. (65)

Ex:
To Bob for life, remainder to Cathy’s heirs.  Same as above. Who are Cathy’s heirs, she isn’t dead yet.  (65)

Ex:
To Bob for life, remainder to Cathy and her heirs if she is 21 when Bob dies, and if not then to Don and his heirs.  Cathy has a contingent remainder and so does Don.  the condition precedent for Don is Cathy’s not becoming 21 before Bob dies.  These are alternative contingent remainders because the same condition applies to both. (65)

Ex:
To Bob for life, then to Cathy for life.  Cathy’s remainder is not contingent, because there is no condition precedent except the natural termination of Bob’s estate.  Cathy may never take possession if she dies first. (65)

Ex:
To Bob for life, remainder to Cathy for life if she is 21 when Bob dies, remainder to Don and his heirs.  Cathy has a contingent remainder in a life estate.  It is contingent because of the condition precedent that she become 21 in time.  Don’s remainder in FS is not contingent because it is not subject to any condition. (66)



Vested Remainder

Ex: 
To Bob for life, then to Cathy and her heirs.  If Cathy is alive, she has a vested remainder. (66)




Ex:
To Bob for life, then to Cathy for life. (66)

Ex:
To Bob and the heirs of his body, and then to Cathy and her heirs.  Cathy has a vested remainder in FS. (67)

Vested Remainder Subject to a Condition Subsequent/Total Divestment

Ex:
To Bob for life, remainder to Cathy and her heirs, but if Cathy ever sells liquor on the land, then Ann may re-enter and repossess.  Cathy has a vested remainder in FS subject to a condition subsequent, and Ann has a right of reacquisition. (67)



Vested Remainder Subject to Open/Partial Divestment

Ex:
To Bob for life, remainder to his kids.  Bob has one daughter.  Since the child is ascertained and there is no condition precedent, she has a vested remainder in fee simple.  But when and if other children are born to Bob, they will share the remainder in FS with her, thereby reducing her share.  She has a vested remainder in fee simple subject to partial divestment. (67)



Reversion Following Remainder

Ex:
To Bob for life and then to Cathy if she is 21 when Bob dies.  Bob has a life estate, Cathy has a contingent remainder if she is not yet 21, and the grantor has a reversion.  If Cathy turns 21 while Bob is alive, her remainder vests, and the grantor’s reversion is thereby divested. (68)



Executory Interest

Ex:
Ann conveys to Bob for life and one year after Bob’s death to Cathy and her heirs.  Cathy has an executory interest.  Bob has a life estate, Ann has a reversion in fee simple subject to Cathy’s executory interest. (81)

Ex:
Ann conveys to Bob for ten years and then to Cathy’s heirs.  Cathy’s heirs have an executory interest.  Bob has a term for years, and Ann has a FS subject to Bob’s term of years and subject to Cathy’s heirs executory interest. (82)

Ex:
Ann conveys to Bob and his heirs, but if liquor is ever sold on the land, then to Cathy and her heirs.  Cathy has the executory interest in fs.  Bob has a FS subject to the executory limitation. (82)

Ex:
Ann conveys to Bob and his heirs so long as liquor is never sold on the land, then to Cathy and her heirs.  Cathy has an exec interest. (82)

Ex:
Ann conveys to Bob for life and then to Cathy and her heirs.  Cathy has a remainder and NOT an executory interest.  An executory interest exists only when a remainder cannot be created.  A remainder always takes immediately after the natural termination of the prior estate and not sooner or later.  (82)



The Rule in Shelley’s Case (just remainders, NOT exec ints)

Ex:
Ann conveys to Bob for life, then to Bob’s heirs.  This appears to give Bob a life estate and a remainder in FS to his heirs.  But the Rule dictates that both the LE and the remainder are in Bob.  The remainder is transferred from the heirs to the ancestor.  So the gift becomes to Bob for life, remainder to Bob and his heirs.  (94)

Ex:
Ann conveyed to Bob for life, then to Cathy for life, then to Bob’s heirs.  The rule converts the remainder in the heirs to a remainder in the ancestor.  the conveyance becomes to bob for life, remainder to Cathy for life, remainder to Bob and his heirs.  the conveyance to the heirs need not follow directly after the conveyance to the ancestor; the conveyance can be immediate. (95)

Ex:
Ann conveyed to Bob for life, remainder to Cathy’s heirs.  Bob then conveyed to Cathy.  Cathy will have a life estate, and her heirs will have a remainder in fee simple.  The rule does not apply, because the conveyances to Cathy and to her heirs were in separate deeds, which destroys the presumption that the grantor intended “heirs” to be a word of limitation. (95)

Ex:
Ann conveyed to Bob for life, remainder to Bob’s heirs.  Before the rule is applied, Bob has a life estate, and his heirs have a contingent remainder.  Once the rule gives the remainder to Bob, the remainder becomes a vested remainder because Bob is ascertained.  therefore, Bob now has a life estate and a vested remainder in FS. (95)

Ex:
Ann conveys to Bob for life, and then if Bob marries Carol, to Bob’s heirs.  The Rule gives the remainder to Bob, but it remains a contingent remainder until Bob married Carol, because their marriage is a condition precedent.  Before the Rule was applied, the remainder was doubly contingent: it was given to unascertained persons and was dependent on a condition precedent.  Switching it over to the ancestor only removed on contingency.  Thus, Bob has a life estate and a contingent remainder in fee simple, and Ann has a reversion in FS. (96)

Ex:
Ann conveyed to Bob for life, remainder to Bob’s heirs.  The Rule transfers the remainder from bob’s heirs to Bob.  Because Bo is ascertained and there is no condition precedent, it becomes a vested remainder.  Because 2 consecutive vested estates are in one person, they merge.  As a result, Bob has a present fee simple. (96)

Ex:
Ann conveys to Bob for life, then to Cathy for life, then to Cathy’s heirs.  Bob has a present life estate.  Cathy has a vested remainder in FS absolute.  The Rule converts the contingent remainder in Cathy’s heirs to a vested remainder in Cathy, and her two interests then merge.  the ancestor’s estate need not be possessory for the Rule or for merger to apply. (96)

Ex:
Ann conveyed to Bob for life, then to Cathy for life, then to Bob’s heirs.  Bob has a present life estate and a vested remainder in FS.  Cathy’s vested remainder in a life estate bars merger.   (96)

Ex:
Ann conveys to Bob for life, then if Cathy marries Don, to Cathy for life, then to Bob’s heirs.  Bi has a life estate, and the Rule gives him a vested remainder in fee simple.  Since merger would destroy Cathy’s contingent remainder, it does not apply, because the doctrine of destructibility of contingent remainders does not apply when the 2 estates to be merged are given simultaneously (the exact opposite of the requirement for the Rule to apply).  But Bob can destroy Cathy’s contingent remainder by conveying both his interests to a 3rd person. (96)



The Doctrine of Worthier Title

Ex:
Ann conveys to Bob for life, remainder to Ann’s heirs.  Bob has a LE.  By its terms, the conveyance appears to give a remainder to Ann’s heirs.  But the Doctrine destroys the remainder and gives Ann a reversion in FS instead. (98)

C. Concurrent Estates

1. Unity of Time

Ex:
Owen conveys to Ann and Bob.  May be JT’s or T by E, or T in C.  There is unity of time because they received the deed in writing at the exact same time.  Can’t convey ½ to Bob today and ½ to Ann tomorrow.  Owen can’t convey ½ to Ann and ½ to himself.  (needs strawmen). (110)

2. Unity of Title

Ex:
Also, need the deed to be the same one. (111)

3. Unity of Interest

Ex:
JT’s and T by E require this.  Need Ann to have ½ and Bob to have ½.  Can’t be 51/49. (111)

4. Unity of Possession

Ex: 
Each member must have an equal right to possess the whole.  This is the only requirement of Tenancy in Common. (111)

Rights of Survivorship ROS

Ex:
Ann and Bob were JT’s.  Bob died.  Wilma, his wife and only heir, takes no interest.  Ann takes all. (114)

Ex:
Ann and Bob were JT’s.  Bob died.  Wilma, his wife, was his only heir.  Then Ann dies.  Harry was Ann’s only heir.  Harry now owns the entire estate.  Ann took all by ROS, pushing to Harry. (114)

Ex:
Ann and Bob were JT’s.  Bob dies with a will that gave all his property to Wilma.  She doesn’t get shit, Ann still gets it all. (114)

Ex:
Ann and Bob were tenants in common.  Bob died. On Bob’s death, Wilma inherited his Tenancy in Common and became a T in C with Ann.  There is no ROS in a tenancy in common. (115)

Ex:
Ann, Bob and Cathy were JT’s.  Cathy died, leaving a son, Jay, as her only heir. Jay takes nothing.  Ann and Bob acquire Cathy’s interest.  Now they each have ½ instead of 1/3. (115)

Severance

Ex:
Ann and Bob were JT’s.  Bob conveyed his interest in the property to Cathy.  Ann and Cathy are now T’s in C. (115)

Ex:
Ann, Bob and Cathy were JT’s.  Cathy conveys her interest to Dora.  Dora has a ½ interest as a T in C with Ann and Bob.  But Ann and Bob are still JT’s. (115)

Rents and Profits from 3rd Parties

Ex:
Ann and Bob are T’s in C or JT’s.  Ann was in exclusive possession, farming the land herself, but recently she rented the farm to Cathy, for a rent of $100 per year.  Bob is entitled to $40 per year if the statute of Anne is in force in the state.  Otherwise, Ann is entitled to keep it all.  Under the majority rule, Bob may not recover for the rental value of the property while she was in possession. (119)

Purchase Price

Ex:
Ann and Bob purchase property as T’s in C.  Ann paid 20K and Bob paid 10K.  A court may determine that they intended that the property would be owned by 2/3rds by Ann and 1/3 by Bob.  Had they signed as JT’s the court may construe equal shares. (120)

III. Easements

Appurtenant:

Ex:
Dita owned a large parcel of land adjacent to a stream.  she sold the part of the property directly contiguous to the stream to Steve but reserved an easement to cross from her remaining property to the stream.  Her easement is appurtenant.  It was created to benefit the use of her retained parcel.  When she sells the retained parcel, she no longer can use the easement. (195)

In Gross:


Ex:
Steve granted Dita the right to swim in a pond on Steve’s property.  Dita is not a neighbor.  This is probably an easement in gross.  Dita may enjoy swimming in the pond regardless of what property she owns or whether she owns any property at all. (195)



Affirmative:


Ex:
Steve granted a right of way to Dita.  Without this easement, Dita would be guilty of trespass if she walked across Steve’s land.  With the easement, however, Dita may cross without being liable for trespass.  This is affirmative. (197)



Negative:

Ex:
Steve granted Dita an easement of view over his property.  Without this easement, Steve could build on his property in a way that blocked Dita’s view.  After granting the easement, Steve no longer has the right.  Dita has a negative easement. (197)



ALL OTHER EASEMENT STUFF IS HIGHLIGHTED

IV. Covenants Running with the Land

Ex:
Prudence (promisor) covenanted with Peter (promisee) that she would not sell liquor on her prop.  Prudence sold her prop to Ann.  If the requirements for a covenant to run with the land are net, Ann may not sell liquor on the prop even though she neither made nor assumed the covenant.  However, if the covenant doesn’t run with the land, Ann is not bound. (231)

Covenants v. Easements

Ex:
Prudence promised Peter that (1) she would not construct any structures in her garden that blocked Peter’s view, (2) Peter could enter the garden to smell the flowers, and (3) Prudence would water the plants regularly.  In the above, (1) is a negative easement of view that prohibits Prudence from building certain types of structures on her land; (2) is an affirmative easement that entitle Peter to perform an otherwise unprivileged act on Prudence’s land; (3) is a covenant because it imposes a duty on Prudence to perform an act she otherwise would not be required to do.  Without a writing, Peter could acquire only the second right by prescription since neither the failure to build in a certain way nor the continued watering would oblige Prudence to continue if she had not promised to do so.  Of course, once granted, all of Peter’s rights may be lost by prescription. (232)



Defeasible Estates

Ex:
Owen conveyed to Ann in FS, subject to the condition that eh could re-enter and forfeit her estate if liquor was ever sold on the premises.  Ann has a FS subject to a condition subsequent.  If Ann conveys the property to Bob, Bob will have the same estate subject to the same condition and thus, cannot sell liquor there.  Owen has a right of reacquisition, which is itself a property interest.  He may transfer this interest without transferring any other property.  However, the harshness of the forfeiture remedy sometimes will cause a court to construe the restriction as a covenant if the language is ambiguous.  In this way, the promise will still run with the land but with a less drastic remedy. (233)



Contract Assignment and Assumption

Ex:
Prudence covenant that she would not use her land to compete with Peter’s business.  Peter then sold his land and business to Ann.  If the benefit of this covenant does not run with the land, the benefit is transferred to Ann only if Peter assigns it to her.  If the benefit of the covenant does run with the land, it is transferred to Ann along with the property without the need for any assignment.  (233)

Ex:
Prudence agreed to water Peter’s lawn every day.  Prudence then sold her property to Ann.  If the burden of this covenant does not run with the land, Ann must water Peter’s lawn only if she “assumed” the covenant.  (Ann hereby assumes the obligation of the covenant.)  If the burden of the covenant does run with the land, Ann is bound even if she did not assume it. (234)



Requirements for a Covenant to Run with the Land

Ex:
Prudence covenanted to build and maintain a fence between Peter’s and her lots.  Since the fence does not yet exist, this covenant would not run under Spencer’s case unless Prudence expressly stated in the covenant that she covenanted for herself and her assigns.  However, if the fence already existed and the covenant only concerned maintenance, any language indicating an intent that the covenant burden her successors would be insufficient. (235)



Burden v. Benefit

Ex:
Prudence covenanted with Peter that she would not sell liquor on her land.  She made this promise because Peter has moral objections to alcohol.  The covenant’s burden touches Prudence’s land, because it deprives her of a use that otherwise would be available to her.  But the covenant’s benefit does not necessarily touch land.  (237)

Ex:
Prudence covenanted to water Peter’s lawn every day.  The covenant touches Peter’s land because it benefits the land, rather than Peter himself.  The only person interested in having the covenant enforced is the owner of the lawn.  But the covenant’s burden does not touch Prudence’s land, since Prudence can perform this covenant regardless of whether she owns any property. (237)



Touching v. Running




Requirement for the Burden to Run




Ex:
Covenant not to Compete: Prudence promised not 

to sell liquor on her land in competition with Peter’s tavern.  Courts in many states hold that the covenant’s benefit does not touch and concern land since it does not increase Peter’s physical enjoyment of his land, but only the amount of money that he can make on it.  However, the burden clearly touches and concerns Prudence’s land, since it restricts her use of it.  Thus, this may be characterized as a burden that touches and concerns the land but as a benefit that does not.  Under the more liberal view, the burden may run.  Under the second view it may not. (238)

Ex:
Covenant to Insure: Prudence promised to pay to keep Peter’s premises insured.  Many courts hold that the burden of Prudence’s covenant runs only if Peter is obligated to use the proceeds to repair the premises.  Such a requirement converts Prudence’s promise to pay $ into a promise to pay for or make repairs, which obviously benefits land.  Under this analysis, her burden runs only if his benefit touches. (239)




Requirement for the Benefit to Run




Ex:
Prudence covenanted to water a tree on Peter’s

property.  This benefit touches and concerns Peter’s property.  Therefore, it should run to and be enforceable by future owners of Peter’s property, even though the covenant’s burden does not affect any land owned by Prudence.  (239)

Ex:
Prudence covenanted with Peter not to engage in any competing business on her land.  In some states, the benefit of such a covenant is considered not to touch land and will not run with Peter’s land.  A benefit never runs if it does not touch and concern the land.  (239)



Privity is Necessary for the Burden to Run




Vertical Privity as a requirement for Burden to Run

Ex:
Peter conveyed fee title to land to Prudence.  The deed included a covenant that Prudence would not erect any structure over 30 feet high.  Prudence then rented her property to Tom.  At law, the covenant’s burden does not bind Tom because he has not acquired Prudence’s entire estate.  (242)

Ex:
Peter covenanted land to Prudence.  The deed included a covenant that Prudence would not erect any structures over 30 feet high.  Prudence then conveyed the same land to Ann.  The covenant’s burden binds Ann because she acquired Prudence’s entire FS estate. (242)

Ex:
Peter conveyed 2 acres on land to Prudence.  The deed included a covenant that Prudence would not erect any structures over 30 feet high.  Prudence then sold one acre to Ann.  The burden binds Ann, because she acquired Prudence’s entire estate (FS) in a part of the property.  The physical division of land is not a division of the estate. (242)

Ex:
Prudence covenanted in a lease with her landlord that she would keep the premises in repair.  Prudence assigned the lease to Ann.  Ann is bound, since the assignment transfers Prudence’s entire leasehold estate to Ann. (242)

Ex:
Prudence covenanted in a lease with her landlord that she would keep the premises in repair.  Prudence sublet the premises to Stan.  Stan is not bound at law, since a subtenant does not succeed to the tenant’s entire estate. (242)



Privity is NOT required for the Benefit to Run

Ex:
Prudence and Peter are neighbors who agree that Prudence will not erect any structure on her land over 30 feet high.  B/C they are not in privity of estate, the burden of this covenant may not run at law to bind Prudence’s successors, but that the benefit may run to Peter’s successors.  Therefore, Prudence may be bound by the covenant even after Peter transfers his land, but her successors in interest would not be bound even while Peter still owns his land. (241)




Vert Privity as a NOT requirement for Benefit to Run

Ex:
Peter conveyed land to Prudence.  The deed included a covenant that Prudence would not erect any structure over 30 feet high.  Peter then rented his neighboring property to Tom.  Tom may enforce the covenant even though he has not succeeded to Peter’s entire estate. (242)

Ex:
Prudence covenanted in a lease with her tenant, Peter, that she would supply heat to his apartment.  Peter then sublet to Sue.  Even though Sue is only a subtenant and did not succeed to Peter’s entire leasehold estate, she may be able to enforce the covenant against Prudence. (243)

V. Covenants Running in Equity




Horizontal Privity




Ex:
Prudence covenanted with her neighbor, Peter, that

she would not use her property for business purposes.  Prudence then sold to Ann who knew of the covenant.  Although Peter could not enforce the covenant against Ann at law, it is enforceable against her in equity. (245)




Vertical Privity

Ex:
Prudence covenanted with her neighbor, Peter, that she would not use her land for business purposes.  Prudence then leased the property to Tom who was aware of the covenant.  Peter may enforce the promise in equity against Tom even though he did not acquire Prudence’s fee interest. (245)

Ex:
Prudence covenanted with her landlord, Peter, not to use the premises for a business purpose.  Prudence then sublet her property to Sue, who was aware of the covenant.  Peter may enforce the covenant in equity against Sue, even though Sue subleased and, therefore, is not in privity of estate with Peter. (245)




Touch and Concern




Ex:
Prudence covenanted that she would not use her

land in competition with Peter’s use of his land.  Prudence then sold her property to Ann who was aware of the covenant.  In many jurisdictions, the covenant’s benefit is deemed not to touch and concern the covenantee’s property, although its burden touches and concerns the covenantor’s land.  Therefore, in England, the burden would not bind Ann, even in equity.  But, in the US, Ann probably would be bound by an equitable servitude. (246)

Ex:
Prudence covenanted that she would not use her land in competition with Peter’s use of his land.  Peter then sold his land to Bob.  Unless Peter and Prudence intended that only Peter could enforce this covenant, Bob probably can enforce it against Prudence, even though the benefit does not touch and concern land, either because equity permits the covenant to run or because Peter impliedly assigned it to Bob. (246)

Ex:
Prudence covenanted with Peter that she would maintain his garden.  Prudence then sold her property to Ann who was aware of the covenant.  Since the burden does not touch and concern land, Ann is probably not bound. (246)



Enforcement of Neighborhood Restrictments

Ex:
CG Company conveyed Lot 1 to Ann, who covenanted to restrict it to residential purposes.  CG Company then conveyed Lot 2 to Bob.  Bob may enforce the covenant against Ann.  Ann’s covenant benefited CG’s retained land, which included Lot 2.  The benefit of Ann’s covenant ran with Lot 2 when CG conveyed it to Bob. (248)

Enforcement of a Cov Given by Common Owner to the Prior

Grantee – Running of the Burden

Ex:
CG Company conveyed Lot 1 to Ann and covenanted that it would restrict all its remaining land for residential purposes.  CG then conveyed Lot 2 to Bob.  Ann may enjoin Bob from using his lot for nonresidential uses if he took with notice of CG’s covenant.  If Lot 2 was not part of the subdivision when CG gave Ann its covenant, Bob may not enforce it against her. (248)

Enforcement of a Covenant Given by a Subsequent Grantee to the Common Owner – TPB’s

Ex:
CG Company conveyed Lot 1 to Ann.  CG Company then conveyed Lot 2 to Bob, who covenanted that he would restrict his land to residential purposes for the benefit of all lots in the subdivision.  Ann may enforce Bob’s covenant as a TPB of his promise.  She is an immediate beneficiary of his promise and is not required to show that either the burden of the benefit of Bob’s covenant runs. (249)


When TPB Theory Applies


Ex:
CG Company conveyed Lot 1 to Ann.  CG then

conveyed Lot 2 to Bob.  Bob covenanted to restrict his land to residential purposes, but the covenant did not state what land was intended to receive the covenant’s benefit.  Witnesses testify that CG told Bob that the covenant was intended to benefit all other lots in the subdivision and that Bob agreed.  Under these circumstances, some courts will permit Ann to enforce the covenant, though she is not expressly designated as the covenant’s beneficiary. (250)

Common Plans – To Burden Benefited Lots

Ex:
CG Company conveyed Lot 1 to Ann, Lot 2 to Bob and Lot 3 to Cindy.  The deeds to Ann and Bob include building restrictions, but the deed to Cindy does not.  If no general building plan exists in the neighborhood, Cindy’s lot is not subject to an implied reciprocal servitude.  If Cindy’s lot is not burdened, Bob’s may also not be burdened since it is not benefited.  Thus, Ann cannot enforce the restriction against either Bob or Cindy under this view. (252)

Ex:
CG Company conveyed Lot 1 to Ann with a restriction in her deed, then conveyed Lot 2 to Bob with no restriction, and then conveyed Lot 3 to Cindy with a restriction similar to Ann’s.  Ann can enforce the restriction against Bob if a court will imply a reciprocal servitude against him, which may depend on the existence of a common plan.  Ann also can enforce the restriction against Cindy, either as an implied reciprocal servitude or as a TPB of Cindy’s promise to CG, which may require the existence of a common plan.  Bob can enforce the restriction against Ann as the successor to a lot benefited by Ann’s covenant, though he may have to show a common plan because his lot is not similarly restricted.  Bob can also enforce the restriction against Cindy under a third party beneficiary theory.  He cannot use the implied reciprocal argument against Cindy, since he did not make a promise from which a reciprocal servitude may be implied.  Similarly, he cannot claim to be the beneficiary of a reciprocal servitude implied from Ann’s covenant to CG.  Cindy can enforce the restriction against Bob, since he never gave a covenant.  A court probably would not treat Cindy as a TPB of any reciprocal servitude implied against Bob from Ann’s promise.  A court also is unlikely to retroactively imply a reciprocal servitude against Bob based on Cindy’s promise to CG. (252)
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