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1) Introduction {chapter 1.1 >1.6}

A. Contract: {1.1 – 1.2}

1. expressions of assent brings difficulty in determining contracts but there are many definitions.

a. all contracts contain at least one promise, which contains legal consequence, frequently used with other elements.

b. usually requires the assent of more than one person

c. projects the relationship among parties, with projection into the future, in which the inter-relationship of the parties is much broader than a simple agreement.

d. A contract is “executory> it involves an exchange in which an act is performed

e. Distinguished from executed agreements such as: barters, gifts, sales of goods, conveyances of land, bailments

B. Philosophical Foundations: {1.4}

1. “sovereignty of individual will” = individual responsibility of promisors- intent to be bound is key element of individuals will

2. sanctity of promise = law upholds moral values

3. Private autonomy = freedom of private sectors to regulate own affairs, with fairness controls- 

4. Reliance = on the promise by the promisee =fairness issue

5. Needs of trade = economic efficiency

6. Feminist legal theory: woman see contractual relations based on relationships rather than right/wrong

7. Critical race theory: color blindness of law/ class barriers impede equality

C. Sources of Contract Law: {1.6}

1. mostly common law

2. UCC legislation-article 2

3. Restatements: not legally binding- only persuasive authority

a. First: Positivist = reflects law as it is > very mechanical {Williston}

b. Second: Realist = should consider moral, ethical, economic and social ramifications of decision. {Corbin}

D. Enforceable, Void, Voidable, And Unenforceable Contracts: (1-10)
1. enforceable = when a promise is entitled to money judgement, injunction or specific performance b/c of breach

2. void = produces no legal obligation upon the part of the promissor

3. voidable = if one or more parties has the power to elect to avoid legal relations

4. unenforceable = have some legal consequence but may not be enforced in an action for damages or specific performance.

E. Express and Implied Contracts- Quasi Contracts: (1-11)
1. express = parties manifest agreement by words

2. implied in fact = expressed by conduct

3. Quasi K = implied in law, not a K but an obligation imposed by law to do justice even though it is clear that no promise was ever made or intended.  Basic function is to prevent unjust enrichment.  Though generally non-contractual, it is applied in case such as indefiniteness and others.

F. Mutual Assent:
1.
Introduction: {2.1}
a. a mutual manifestation of assent to same terms

b. offer and acceptance, whether its realized or not

c. can have mutual assent even if can’t identify the offer and acceptance

Example: A and B together with C suggesting terms of sgreement


      2.
Objective v. Subjective Assent and Intent: (2-2)
a. Subjective = mental meeting of the minds

b. Objective = Acceptable tentative test = Reasonable person test {Majority}

1.
Mutual assent should be viewed strictly by objective manifestations of assent

2.
viewed from vantage point of “reasonable person in position of other party”

3.
“superior knowledge” = also charged with what should know

4.
 even under objective test must be intentional or negligent otherwise no k even though B’s position has changed.

3.
Seriousness:

a. comes into play with “reasonable person test” (2-3)

(see Case #1, and also Problems #1 & 2)

4.
Questions of Law and Fact: (2-7)
a. Fact
1.
objective, “reasonable person” can be decided by jury

b. Law-trial judge decides

1. if there is only one conclusion that could be reached by reasonable minds

2. in “recurring situations” there is a tendency to rule as a matter of law

i.e. advertising situations

2) Intent to Contract:

A. Intent to be bound/Intent of legal consequences: {2-4}

1. intent need not be manifested to have legal consequences (objective theory)

Case #1:
Lucy v. Zehmer: A makes offer to B with expressed terms but conceals the fact that he is joking.  This can be put to “reasonable person test,” and could be considered a contract unless there was “superior knowledge”

Rule:
If a persons words or acts, judged by the reasonable standard {they have one reasonable meaning to the average person}, manifest a certain intent to be bound, it is immaterial what may be the real but unexpressed state of that persons mind, except when the unreasonable meaning which he attached to his manifestations are known or should be known by the other party.

Problem #1:

A owned a $15 harness which was stolen from him.  In a  boastful manner A states that he will pay $100 for the return of the harness.  P recovered the harness and sues for recovery?

Answer:  No K b/c A is not serious under reasonable person test.  The manner in which he proclaimed and the disparity in value should have led a reasonable person to the conclusion that A was not serious.

***but now A has been unjustly enriched. He should probably have to pay the reasonable value of the harness to P.  

The court uses a # of different Remedies:
1. Specific performance:  

a. to put party in position he would have been in.

b. by decree of court and punishable by contempt

2. Damages:
a. Judgement- More common- ususally $- based on expectancy and reliance theories

b. Take on role of unsecured debtor

3. Purpose of remedies:  Restatement 2d Section 344
a. “expectation interest”- interest in having benefit of bargain by being put in as good a position as would have been had the K been performed

b. “reliance interest”- interest being reimbursed for loss due to reliance on the K by being put in as good a position as he would have been in had the K not been made.

c. “restitution interest”- Interest in having restored to him any benefit that the other party may have gained from him.

Problem #2:

A comes home to find his house on fire and is very upset.  He exclaims “ I will give $5000 to anyone who rescues my wife from the building dead or alive.  P who was watching the fire goes in and brings out the dead body of the wife. P sues.

Answer:  One can be serious when upset.  Here A bargained for risk of life for return of body. Here the state of mind of the individual and his statements are in agreement with one another and reasonable, whereas in problem #1 it was unreasonable in comparison to the level of A’s upset state of mind.

2.
If surrounding circumstances, statements, or actions of parties reflect a lack of intent to be bound, then most would say there is no contract. (See Problem #3)

a. Majority:  Agreement will not be enforced in most cases 
1. classical case- “gentleman’s agreement”-if parties expressly state the lack of intent to be bound (even in commercial relation can expressly state).

b. minority- there is reliance/private autonomy which should not lead to unjust enrichment of another.  Usually applied in pension and employee benefit plans.  Based on the theory of promissory estoppel {see Greene v. Howard University}

(See Problem #5)

Problem #3:

P agrees to sell and D agrees to buy 1125 shares of a stock at $471 each.  S is present.  D refuses to pay.  D says he was only joking.  S says that he thought that P was joking but that D was serious.  P and D had often joked about the worthlessness of the stock and the stock was generally known to be worthless.

Answer:  Though S is a reasonable person and he thought that D was serious, D contention that he was joking is valid since they had joked about the worthlessness of the stock in the past and it was generally regarded as worthless.  P as a reasonable person knew or at least should have known that D was not serious.

Problem #5:

A and B have written agreement that stipulates that they do not intend any legal consequences and that they will deal with each other honorably based on the standards of their past business relationship.  The Parties break off ties.

Answer:

A) If a refused to ship goods, B would have no legal recourse b/c they stipulated that that is not what hey intended

B) However, if A had shipped goods (offer) and B had accepted) them (acceptance), and then refused to pay, A would have a COA based on the unjust enrichment of B and could recover under the doctrine of Promissory Estoppel.

c. marital agreements, social engagements, and promises of gifts are not enforceable contracts for many reasons:

1. home is not the courts domain {See Case #2 and Problem #6&7}

2. courts would be flooded

3. may be enforceable if there is consideration/ bargain or intent of agreement to be legally binding is expressed by the parties.

Case#2:
Balfour v Balfour: Husband who lives away from wife agreed to pay wife a specific monthly amount while she lived I England b/c of sickness

Rule:
An agreement is not a valid contract unless the parties intend that it can be sued upon = intend legal consequences.  Husband and wife do not usually make agreements with intent of legal consequences.

Case #3:
Greene v Howard University: Students and faculty members were denied hearings to explain their involvement in an on campus demonstration.  The teachers’ termination is at issue.  Teachers were not given notice and were under impression that they were rehired, and sue due to reliance on continuance of employment.

Rule:
Where a university manifests a clear intention to rehire a teacher, the subsequent last minute decision to fire requires that a hearing be granted prior to termination if that is what is stipulated as procedure in the manual.  Here teachers had reason to believe that they were rehired for the next semester and would have looked for new job.  At this point it was too late and they should have been given a hearing

Problem #6, #7, #8:

H is living with his wife in harmony.  Before H leaves on a trip they evaluate her financial needs and agree on $1000/month.  A) Is there a K under normal circumstances?, B) Is there a K if they stipulate “ We intend this agreement to be legally binding?, C) Is the agreement binding if they are seperated or not living in harmony?

Answer:

A) NO, a K does not exist under normal circumstances do to policy considerations and usual lack of intent to be bound by an agreement between husbands and wives living in harmony.  

B) YES, A K exists if the parties manifested an intention to be legally bound.

C) YES, A K exists if they were not living in harmony.

Problem #9:

I invite A to my house on Sunday for dinner and she agrees to come.  She shows up and I am not there.  A) Is there a COA?, B) May we make it a binding obligation?

Answer:

A) NO.  There is no COA b/c the presumption is that the parties intended a social obligation only.

B) YES.  The parties may indicate and express the intent to be legally bound.

Problem #10:

I invite A up to my house in the which is 200 miles away and she agrees to come.  When A arrives I withdraw the invitation.  Is there a COA?

Answer:

This is still a social engagement and there is no presumption of intent of legal consequences by the parties.  There is an issue of reliance here however, which may open the door for recovery based on the doctrine of “promissory estoppel.”

d. Ignorant persons are not aware of legal ramifications of actions = need to have intent of legal consequences, don’t have to be aware of it, it can be implied.  This is consistent with idea that a mistake as to a rule of law does not necessarily deprive agreement of legal effect.

3) What is an Offer and It’s Legal Effect: {2.5}
A. Offer
1.
promise (conditional) to do or refrain from doing something in the future, if the other party accepts by doing something in return. {First Restitution}

a. Promise = a manifestation of intent to act or to refrain from acting in a certain manner.

1. 1st Rest.- includes the word promise.

2. 2nd Rest.- excludes the word promise to include executed sales and barters

offer = a manifestation of willingness to enter into a bargain so made as to justify another person in understanding that assent to that bargain is invited and will conclude it.

3.
UCC- stresses “agreement” aspect and “ bargain of parties in fact as found in their language or by implication from their circumstances including course of dealing, usage of trade, or course of performance”

2.
An assurance that something will or will not be done

3.
Offer by one party invites the other party to empower the contract by accepting the offer.  The most typical offer is one of promissory nature that is transformed into a contract upon acceptance.

4. The context in which the words are spoken is very important

Example #1

 A says to B “ I will sell you my black horse.”  B says “ I Accept.”  A has made an offer with 

promissory language.  Even though he didn’t say “I Promise,” in the context of the circumstances one would reasonably believe that A has invited an acceptance.

Example #2:

A says to B “ my car which is in your possession is yours if you give me $1000.”  If B gives A $1000, this is the acceptance of the offer and it is a completed exchange without any promise being made.  It is implied and arrived at through barter.

Example #3:

A pay B, an insurance Co. $200 in return for the promise to pay A $50K if his house burns down.  A is the offeror but has made no promise.  The promise comes from the offeree in this case and a K arises when B makes the promise and accepts, giving rise to a “reverse unilateral K.”

B. Offers distinguished from statements that are not offers: (2-6)

1.
opinions or predictions- because it is not a promise, it is not an offer

ex: Dr./Patient relationships – implied promise in relationship, but no contract so usually held to action of tort {negligence}.

***Contract breach is a no fault liability whereas negligence is harder to prove b/c it requires proof of fault.

a. However, a physician may enter into a binding express contract, and be sued for breach of that contract.  

Minority -think this works against public policy and could encourage the physician to practice defensive medicine.

b. Majority- the main issue at hand is to determine whether an opinion was expressed {such as a therapeutic assurance} or whether it was a promise.

The “reasonable person test” should be applied.  Sometimes it is a matter of fact, and sometimes a matter of law.  Surrounding circumstances should be analyzed

{see case #4}

c. 2 types of cases:

1. Promise to attain specific result-

a. Architect- bound b/c contract for specific results

b. Physician/attorney- not bound unless there is an express promise

2. Issue is whether professional made an implied promise to exercise due care or liability is based on duty by tort

Case #4:
Sullivan v O’Connor:  D, a plastic surgeon, promised to enhance P’s physical beauty by performing an operation on her nose.  Dr. has implied promise to use reasonable and ordinary skill and care not to be negligent.  There was also an expressed promise here which is an expression of commitment.  Dr. contends that cannot reward damages for pain and suffering for breach of K and is correct under most circumstances, but here the pain and suffering was reasonably forseeable and was rewarded.  Use reasonable test to determine whether a reasonable person in the place of the P would have considered this a promise by the Dr. or only an opinion, reassurance, or optimistic prediction.

Rule:
Where an offer promises to enhance the physical beauty, breach of the K permits recovery for pain and suffering, and for the worsening of the condition {Especially if that person was one who relied on looks for livelihood.

Problem #12:

P was convinced that she could not have regular birth after two still borns and requested a ceasaarian section from the Dr..  Dr. stated that he did not know how to do it but that he would see to it that another Dr. would do it for her.  D’s medical opinion was that there was no need for it and he made no arrangements and notified nobody of P’s request.  Baby died when d told her to go home and not to worry.  Is there a breach of K?

Answer:

Yes.  The Dr. promised to have a certain procedure performed and he did not. This is a breach of K.  It is possible to make a promise that something will occur, and be liable for it not occurring, even if you do not have control over it.

2.
Statements of intention, hopes, desires, and estimates:

a. Intent: 

1.
A says to B “ I am going to sell my car for $450” B says I’ll take it = no K

2.
“letter of intent” –usually non-commital, and merely statements of policy, but can sometimes be considered offer 

Problem #17:

D distributed circulars throughout the country to announce an auction. P came across the country to find that it had been cancelled do to a recession in the antique market.  COA?

Answer:

NO.  This was not a promise, it was merely a statement of intent to hold the auction through a circular.  Recovery on reliance is not likely.

b. Estimate

1. not a promise, rather a guess that job can be done in that range.

2. usually give firm price that is higher than estimate to cover hidden costs

3. in certain contexts it can be considered an offer 

a.
ex: in response to an invitation to bid “I estimate” could be an offer

4. “equitable estoppel”- requires misrepresentation of fact, reliance, injury>binds a promise under those conditions.

Case #5:
U.S. v Briggs.  Briggs quoted to 3rd party freight charges which were standard and could have been looked up easily by Briggs.  The quote was way off and The 3rd party relied on that figure.  Briggs was “collaterally estopped” from collecting b/c the other party relied on the estimate to fairly accurate.  The doctrine of “equitable estoppel” was applied to find that the estimate was indeed an offer.  The estimate was treated as fact because Briggs claimed to be an expert.

Rule:
Where estimated costs and charges are wholly inaccurate, the party who estimated them will be liable for the difference under the doctrine of collateral estoppel.  One who claims to be an expert must supply a fairly accurate estimate do to the knowledge that the other party is relying on the estimate to be at least fairly accurate.

Problem #21:

A states to B that he would like certain work done and asks  B for an estimate.  B says that he estimates that he can do the work for $5000.  A says “I accept.”  Is there a K?

Answer:

NO.  There is no promise to work or absolute price.  It is merely an approximation of what B thinks he can do job for absent any extrinsic unknown factors.  Not every response to an inquiry will be an offer

Problem #22:

A says to B that he wants certain plumbing work done and asks for an estimate.  B gives an estimate of $31K.  A says “go ahead,” and B does work.  Upon completion B presents a bill for $42k which is a reasonable price for the job.  May B collect?

Answer:

YES.  B may collect the entire amount.  The $31k was only an estimate an not a promise to do it at that price.  The estimate has no legal effect.  The only time it does have a legal effect is if there was wrongful intent on the part of B.  B accepts by doing the work and may collect reasonable price based on A’s implied promised to pay.

Problem #23:

Same facts as problem #22 but A says “Go ahead and do it at that price.”  What result?

Answer:

In this case it is an offer by A inviting B to accept to do the work at that price.  If B performs the work he has accepted that price and may only collect $31K

3.
Inquiry or invitation to make an offer:

Ex:
A writes to B asking “will you sell me your property on X drive for $50,000?”

a. question is not an offer b/c seeking information = no commitment

b. “will not accept less than x” is an invitation to negotiate, or an invitation to an offer, not an offer

c. If B says “It is not possible for me to sell unless I receive $60K” =make me an offer = Inviting an offer or negotiation

4.
Ordinary advertisement, circular, catalog:
a. Advertisements: usually ads are only statements of intention to sell, or preliminary proposal that invites offers :  Law: Not An Offer b/c:

1. no statement of quantity

2. language is non- committal 

3. not unlimited supply but could argue that it was offer to sell one

b. Ad can be an offer due to language:

Case #6:
Craft v Elder & Johnston: D, a local business, published an advertisement for a sewing machine worth $175 for sale for $26.  It was advertised as a “Thursday only special.”  P tendered $26 and D refused to sell her the item.  Court held for D b/c advertisements are not offers.  If they were that would be saying that D was inviting possibly millions of acceptances which would expose him to major liability.  There was no quantity and no terms = No offer = No K.  This was merely an offer to negotiate.

Rule:
An advertisement is not an offer, rather it is an offer to negotiate or an invitation to receive offers.

Example #1:
Newspaper advertisement: “1Widget worth $150*** $1 First Come First Served.”  Court held OFFER b/c “FCFS” was promissory language and b/c quantity mentioned.

Example #2:

“We will pay $100 for each share of stock tendered to us before July 1st”

Promissory = “we will pay    and    Quantity = per share

Example #3:
Advertiser promises to pay $100 to anyone who catches influenza after using advertised medicine.  This is an OFFER b/c promissory in nature.

*** catalogs circulars and price list fall into the same category***

Problem #14:

A newspaper published its advertising rates and refused to publish anything that is dishonest.  A brings ad that is not dishonest but B refuses to publish even though A will pay.  Is ther a COA for A?

Answer:

NO.  A circular is not an offer.

Problem #16:

D, A medical school distributed catalog of requirement for applicants.  P paid fee and applied.  P was rejected and proved that D evaluated students based on ability to pay which was not listed in the catalog.  Is there a COA for P?

Answer:

NO.  There is no COA.  The catalog didn’t state that those were the only things taken into account.

c. Although ad is not a contract, certain terms of ad may be included implicit when contract is made.

d. Items on supermarket shelf –

a. Majority: 
(traditional rule)- Not An Offer b/c no promise or #

b. Minority: 
(modern view) some think that it is an offer b/c price is specified, and the quantity offered is the amount on the shelf.

1. French law holds that it is a conditional offer which is the consumers choice to accept, and the vendors choice to reject an unreasonable acceptance.

2. Can be looked at as “irrevocable offer” and that when removed from shelf, the customer becomes an option holder.

e. Ohio revised code – Sec. 4165.02 – Consumer protection

1. a person engages in deceptive trade practice when in the course of business he:

a. advertises goods and services with intent not to sell them as advertised

b. makes false statements of facts concerning reason for existence or amount of price reduction

c. advertises goods or services with intent not to supply reasonably expected public demand, unless the adv. Discloses a quantity limit.

5.
Invitation to Bid/ Bid:
a. request to bid is not the offer, rather the bid is the offer {with exception to certain cases in which the request to bid is the offer b/c of specific language in the request to bid}.

b. Invitation to bid by gov’t can be argued as an offer but most cases still hold the bid to be the offer and the acceptance to be the acceptance of the bid. *** The low bidder who was not accepted has no footing on which to sue b/c was done for benefit of the public. {some cases allow recovery of $ spent preparing bid}

Problem #20:

P submitted bid in response to an invitation to bid from the city.  P was the lowest bidder and the city agreed to award the contract to P.  The city changed its mind and awarded it to the next lowest bidder.  Is there a COA for P?

Answer:

If this were a private developer who had accepted the bid/ offer and had stated that would give to lowest bidder, once acc. There was a K.  Here P has no COA for breach even when statutes say that gov’t must go with lowest bidder.  Gov’t may still reopen bidding b/c they have discretion in accepting bids.  In general, unless it is stated that the K will go to the lowest bidder, the lowest does not = acc, whereas if stated that would take lowest bidder, the invitation is the offer and the lowest bid is the acceptance.

6.
Price quotations –Personal property and Real property:
a. personal property:

1.
a price quotation is usually an intention to sell at a given unit price

2.
when it is addressed to many people it is like a circular or advertisement

3.
should be interpreted as “ an offer is invited”

4.
can in certain contexts be considered an offer depending on language > must look at entire communication as a whole to determine.

5.
Must stress promissory or committal language and context of communication.

Case #7:
Fairmount Glassworks v. Grunden-Martin Woodenware:  P asked D for price on 1000 mason jars.  D answered with detailed terms, price, “quote” and “for immediate acceptance.”  P said to enter order.  D responded that he could not fill order b/c he was sold out.  Court held that D made an offer even though it was termed a quote.  Normally the buyer makes the first expression of commitment (offer) to the buyer.  In this case the sellers quote was an offer b/c:

1)Response came to inquiry looking for offer, 2)contained detailed terms and 3)  stated “for immediate acceptance” which is promissory b/c it is inviting an immediate acceptance4) response was directed to a specific individual, %) even though no # here, it is implied from the correspondence.

Here the court looked at the correspondence as a whole to determine whether a K had been formed.

Rule:
Where prices are requested on an order and the vendor quotes those prices to the vendee, the vendor has offered to fill the order and is obligated to do so upon receipt within a reasonable time of the vendee’s acceptance.
Problem #26:

A sends letter to B stating that due to a market swing in the salt market that hey “ are authorized to offer fine salt in full car load lots at $x, and  that it was a bargain that in general would remain unchanged.”  It stated that they would be pleased to receive an order.  B sends an order for 2000 barrels as offered in the letter.  Is there a K?

Answer:

No K.  Could argue that it was an offer to sell one carload but there was no quantity stated.  What if B said, “send me a million.?”  Even though the correspondence said that it “offered,” it was not an offer.  It was only inviting an offer.  If it had said “ We will sell you a certain amount at a certain price” = K.

Problem #27:

A wrote to B “ I have 18,000 lbs of seed of which I am mailing you a sample.  I want $2.25/lb.”  The letter indicated that it was sent to other potential buyers.  B replied “ I accept your offer.”  Is there a K?

Answer:

No K.  This is a circular letter and B as a reasonable person should have known that A was not making an offer to everyone, and that he was only inviting offers.  Even if B didn’t know that it was being sent to others, it was still an initial communication by seller in a non-committal manner.

***Williston believes that if you have a quote directed to an individual and it describes the property sufficiently, a reasonable person would believe that it was an offer

b. real property:

1.
usually only one piece of property to sell

a. if seller indicates that this has been sent to others it is usually not seen as an offer because reasonable person wouldn’t think that seller was willing to be bound by more than one contract.  Rather should be looked at as invitation to make an offer. {but can make offers to more than one person, and if can prove that did, then can recover}

b. If buyer had reason to know that seller was negotiating with more than one person then it will not be seen as an offer

*** Court wants a clear expression of a promise***

Example:

P telegraphs D asking “ Will you sell us Land X?  Please telegram lowest cash price.”  D telegramed “lowest cash price $900.”  P accepts but D had sold to someone else.  Court held that it was non commital quote sent by D and since they never answered first question it was not an offer.  This is a case of real property and can be distinguished from Fairmount, which was a response to an inquiry inviting an offer.  In Fairmount a reasonable person could have concluded that it was an offer.

7.
offer v. preliminary negotiations:

a. preliminary negotiations-any communication prior to the acceptance or prior to the operative offer.

b. Reasonable person test is often difficult to use in these situations b/c opinions differ.

c. Factors (to be taken into account)
1. initial communication v. response to initial inquiry

2. language-promissory v non-committal

3. are there detailed terms = quantity, quality

4. is party dealing with many others or just one party

5. Real or Personal Property?

6. Relationship of parties

7. Surrounding circumstances

8. “usage” of the trade = customary course of dealings

Case #8:
Lonergan v Skolnick:  D advertised ral property for sale.  P inquired as to location and price and where to get a mortgage.  D responded and also said that he needed immediate decision from P whether he wanted to buy.  Before P received this correspondence, D sold the property and P sues.  Court held that these were preliminary negotiations.  “rock bottom price” was a quote not an offer.  “ act fast” was asking for an offer.  The 1st letter  was also a form letter.  Here D is in position to accept offers which is better position than giving offers.  D here has the power of acceptance

Rule:
If the party knows or has reason to know that he other party does not intend to enter into a binding agreement without some further assurance, no K is formed.

Problem #24:

A says that he is eager to sell his house and that he would consider $20k for it.  B promptly replies that he will buy the house for $20k.  Is there a K?

Answer:

No K.  Consider does not = an offer to sell.  There was no promise to sell for $20k = no offer = no power of acceptance.

Problem #25:

On 12-9 P asked D if he wpuld consider selling property.  D stated that he would consider an offer if he received one.  P named a sum and D refused.  P said “ will you accept $49K?”  D said that he would not accept less than $56k.  P said “ I accept.”  Is there a K?

Answer:

D’s refusal to accept less than $56k was not an offer or an expression of commitment.  D is in acceptors role here.  He rejected one offer, and then engaged in preliminary negotiations, but never made an offer to P and never accepted any of P’s offers.

4)
Intent to Memorialize-Effect of Signing Duplicate Originals: (2-8)

1. Intent to formalize an agreement that is reached during negotiations:
a.
If parties make it clear that they do not intend to be bound until a formal writing is executed = NO K

b.
If parties make clear that prospective writing is merely convenient memorial of the previously reached agreement, even though memorial is never adopted = K

A parties refusal to execute the memorial is a breach of K

c.
If parties have not expressly manifested their intent other than by the fact that they 

intended to put it in writing = difficult case=question of fact = “tentative test”

Some case have held that it is not binding until the writing is executed, and some have held that it is binding when agreement is reached.  The question is whether a reasonable person in the person of the party claiming that they should be bound knew or should have known that the other party did not intend to be bound until there was formal writing.

d.
enable both parties to negotiate freely until reached definite agreement

2. Factors in determining whether intent to memorialize existed: Rest 2d
a. extent to which agreement has been reached on all terms to be included

b. whether type to be put in writing = usage

c. whether needs formal writing to be fully expressed

d. size: large or small

e. common or unusual

f. is there a standard contract form for this sort of situation?

g. is there any preparation by either party? Performance may indicate intent

h. duplicate originals- is K formed when both parties sign duplicate originals or only when signed writings are exchanged?

Ans: unsure b/c must determine intention of whether intent was to form K when signed or when exchanged or delivered

Case #9:
Winston v. Mediafare Entertainment Co.:
P brought 2 parties together in deal. P sues for finders fee.  Many documents had been signed and exchanged between the parties and each had made changes to the documents.  Issue is whether the exchange of the series of documents was considered to be a binding agreement in the obvious lack of mutual intent to be bound.  Court found that there was no mutual intent to agree and that they had not decided to agree on the terms that they agreed upon. 

***Rationale: look to factors 1) was there expressed reservation? 2) partial performance? 3) were all essential terms agreed upon? 4) normal usage?

Rule: 
A series of unexecuted settlement documents will constitute an enforceable agreement only when the intent of the parties is found to require enforcement.  If either party communicates the intent not to be bound until he achieves fully executed document, no amount of negotiation or oral agreement to specific 

terms, will result in formation of a binding contract.

Case #10:
Texaco v. Pennzoil Inc.:
Texaco was charged with tortious interference in a deal between Pennzoil and 
Getty.  There was an apparent agreement between the two in which a memorandum agreement had been reached that reflected the terms.  Press releases were issued along with basic terms.  Getty then negotiated a merger with Texaco.  Texaco claims that until the memorandum agreement was approved, no agreement existed, and that they therefore had the right to negotiate a deal.  Issue is whether parties to an agreement intended to be bound by an unexecuted K is a question of fact. Rationale: The term “agreement in principle” was not in this case enough to show lack of intent.  Court made distinction between an agreement being “subject” to certain requirement, and “dependent” on those requirements.  Here the jury looked to entire situation to determine.  Looked to: 1) part perform?, 2) Essential terms, 3) usage, Expesessly reserved right to be bound only by signed writing?

Rule:
Whether parties to an agreement intended to be bound by an unexecuted K is a question of fact.  NY Law – if parties do not intend to be bound till have written agreement then no K. If no understanding that signed writing is necessary then informal agreement can be binding.  Once again a question of intent, which in this case was found to exist by jury (fact).

4) Indefiniteness: (2-9)

A. “indefiniteness” in a communication may indicate a lack of intent to K

1. Indefiniteness is a matter of degree = no precise standard.

2. The K must be definite as to material terms, not the offer.

3. Indefiniteness does not come into play unless there is an agreement

       B.
The Common Law:
1. The General Rule”: if the agreement is not reasonably certain as to the material; terms there is “fatal indefiniteness”

2. “material terms”
a. subject, price , payment, quantity, quality, duration, work to be done 

b. indefiniteness as to material terms does not render the agreement fatal

3. “reasonably certain”
a. if reasonably certain, K is enforced even though not as specific as can be

b. agreement must be sufficiently explicit so court can perceive the respective obligations of the parties

c. what is reasonably certain is decided based on circumstances of each case

4. “severability”: indefinite issues are severable. The question that must be answered is whether the parties would have intended to enter into the K without the provisions that were made void. (see Eckles v. Sharman)

C.
Types of indefiniteness:
1. “where the parties have purported to agree on a material term but have left it indefinite.

a.
Common Law: No K-there is no room for implication or gap-fillers

the indefiniteness can be cured by a conduct of parties

Example 1:

promise to make a tailored suit for $500, where fabric is not specified is indefinite as to material terms.  It can be cured if tailor makes a suit and the buyer accepts it

Example # 2:

A says to B “ If you work for me for one year I will give you a fair share of the profits.  This  promise has been held to be unenforceable do to indefiniteness.  However, if B performs, he could probably recover under quasi-contractual recovery basis.

Example #3:

A makes an offer to B to sell him from 1-10 copies of a book at a specified price, and adds “state the # in your acceptance.”  B replies “ I’ll take 5.”  This is a K b/c although the offer itself is not certain to quantity, the K is.  It is the K that must be certain, not the offer.

b.
Agreement of parties can also cure indefiniteness:

Example:

D promises to pay P “well and enough” after retirement. Terms indefinite at this point.  When B retires, the parties agree on $20/week.  Indefiniteness here is cured by acceptance by P of offer by D to pay a pension of $20/week.  It is essentially a new agreement.

*** both examples are contractual recoveries, whereas if no cure by parties, would have to try to recover “quasi-contractually”

c.
Indefiniteness is not fatal:
Case #11:
Bettancourt v. Gilroy  

P sells real property to D with provision that D erect a “1st class theatre.”  D agrees and before building, sells property to third party.  P sues for damages. D claims fatal indefiniteness.    Court Rules:

1) law leans against destruction of contracts b/c of uncertainty in general

2) partial performance by P makes this especially true

3) subjective understanding of parties taken into account to determine that any first class theatre would have sufficed for P’s desire to enhance the value of his property

4) less certainty is required in a case of damages than for specific performance.

***this case different from case where P, a contractor would build a first class house for D, the buyer b/c here D would use it or sell it and specifications are important in this situation = indefinite = NO K

***note that after proving breach P must try to fix problem… by looking for new contractor

Rule:
If an apparently indefinite term may be identified and rendered definite by extrinsic evidence, that K is enforceable

Problem #28- 

This problem is identical to case #11

Problem #29:

Is an agreement to remodel according to blueprints for $7k void where blueprints do not specify materials to be used?

Answer:

Yes.  In the absence of standard terms and no course of dealing, usage, or course of performance, the K would be void.

2. Where parties are silent as to a material term or discuss term but don’t purport to agree:
a.
“gap filler” or term may be inserted by court as implied from circumstances b/c court thinks parties would have agreed on the added term or b/c of fairness policy.  Not supplied to fill every material term to which parties have been silent such as when no quantity is specified and no objective standard can be applied.

1. Types: standard terms, usages, prior course of dealing btwn parties and course of performance after agreement.

2. Intent, nature of K, good faith and fair dealing, and reasonableness are all factors that the court takes into account when filling the gap with intent being the most important factor.

Examples:

1.
“service contract”- A and B agree to have A do service with no price specified.  If A performs, then use reasonable price, usual charges, or market price, or actual cost plus reasonable profit.  If it is a delivery, then must use reasonable time.

2.
“Sale of Goods”-  If no price is stated use Reasonable Price (CL & UCC)

Problem # 30:

If Vendor and Vendee agree to sell and purchase a piece of land but do not have a price term in their agreement, is the K void?

Answer:

The first step is to look to the intent of the parties.  The term could be very important to the K and in that case no reasonable person would conclude that ht eparties had intended to be bound at that point, and they were only engaged in preliminary negotiations.  On the other hand the K is not immediately void b/c there is silence as to a material term.  If they intended to K then the gap can be filled by the court with a reasonable price.

3.
“delivery of goods”- Reasonable time if none stated for time of performance.

4.
“kind or quantity”- No gap-filler provided

5.
“employment contracts”-courts disagree as to whether gap should be filled

a. permanent employment =“at will”

1. Majority:“at will” = employment seen as steady rather than seasonal or for specific project.  The duration is too vague except in case where there is a consideration over and above the consideration supplied by the employees services or promise of services is exchanged for the promise of permanent employment.

2.
Minority: Court should try to imply duration from circumstances


Employee entitled to work until retirement as long as can do work and as long as business exists.

b. Personnel manuals- most courts have enforced promises within as long as language is

1) clear enough to lead employee to reasonably believe it is an offer,

2) that it is disseminated to employee in such a manner that he is aware and

3) acceptance of offer by continuing to work after knowledge thereof.

4) Becomes part of implied K by language, employers conduct, and oral representations concerning it

5) Reliance need not be proven to enforce contractual provision, simply knowing that it existed could be mutual assent

c. “lifetime employment”-
1. some hold it is “at will”, while some take it literally.

2. In the absence of express agreement, most refuse to take it literally.

d. “Terminable at will”

1. majority- “good cause, no cause, or even for morally wrong cause”

2. Many cases are being overturned in cases where firing is contrary to public policy, such as abusive discharge which works against good faith and fair dealing covenant. (see case #12)

a. Federal prohibition against firing for age, union activity, racial grounds

b. Court held: can’t fire for filing workers comp. suit, for following legislative rules, for complaining to authorities as a tenant about building defects, for resisting sexual advances.

e. “Hiring at will”
1. Majority: no duration = at will

2.
Modern: no duration lets court look at circumstances to determine whether duration can be implied

Case #12:
Wagenseller v Scottsdale Memorial Hospital:

P claims to have been fired for refusing to join her supervisor in acts of indecent exposure.  P was an at will employee and lower court dismissed based on traditional idea that could be fired for any reason.  Reversed on public policy consideration that should not be able to fire one who refuses to perform illegal act.

Rule:
An employer may terminate an at-will employee for “good reason,” and “no reason” but not for a “bad reason” that is contrary to public policy.

Problem #31:

A offers to hire B for $15,600 per year payable at $300 per week.  Are the parties bound for a year?

Answer:

Majority: No. This is a hiring at will that can be terminated by either party at any time.  B may be fired for good reason pr no reason but not bad reason.  The modern idea would be to let the court decide whether duration could be implied from the circumstances.

B. Where parties agree to agree:

1. Common Law- Traditional rule-agreement to agree as to material terms prevents K b/c;

a. material term is left too vague

b. shows lack of present agreement

c. intent to fill gap on own by parties is, so courts can’t do it for them

d. Should be distinguished from agreement to use reasonable efforts to reach an agreement by using good faith negotiating approach

2. Modern view-agreement to agree carries with it an implied promise to negotiate in good faith.  This duty also arise with “agreement in principle” cases (see Texaco above)

***The R2d and UCC are in accord with the modern view***

a. valuable commercial purpose and traditional rule may allow one party may use rule to his unfair advantage

3. Types
a. Option K-Lease renewal-tenant has lease with renewal option for a rent to be agreed upon.

Modern: hold that renewal clause, though merely an agreement to agree, should be constructed as intending to renew at a reasonable rent based on market conditions.  Intent and fairness is stressed.  Lessee has paid for the option and should not be denied the benefit of the bargain.

Case #13:
Martin Deli v Schumacher:
Schumacher sought to enforce a lease provision which stated that the lease may be renewed at a rental to be agreed upon.  Court ruled against Schumacher using the common law rule that an agreement to agree as to a material term is unenforceable.

Rule:
A real estate lease provision calling for the renewal of the lease at a rental to be agreed upon, is unenforceable due to the omission of a material term.

b. Option K-Sale of goods-P obtained option to buy real property from D for specific sum with payment and terms to be agreed upon as long as the option was exercised within a specific time frame.  D refused to sell for some reason (market changes).  Court held that must negotiate in good faith and decreed specific performance for P.  Court constructed a duty in the absence of such a provision in the K.  Once again intention is the dominant force in the construction.  The UCC is in agreement.

c. Price:

Example #1: and Problem #35

Agrees to sell and B agrees to buy 10 widgets at a price to be agreed upon later.  All other terms are set out except price on which they agree to agree.

Common Law:  Lacks material term and fails for indef.

Modern:  Reasonable price as gap filler if find intent to contract

UCC: 2-305- Reasonable price at time of delivery  (price gap filler)

***if parties did not intend to be bound unless agreed on price, there is NO K.


       Example #2:

A and b negotiate an oral agreement and intend it to be binding and are aware that they have not agreed on price.  They agree to negotiate in GF.  Before any further negotiations A backs out due to change in market.  A has breached duty to negotiate in GF.

Problem #37:

“ A and B shall make every reasonable effort to agree upon and have prepared a k for the sale of X pending approval of stockholders.  If parties fail to agree and to execute the K they shall be under no further obligation to one another.”  What are the parties’ obligations in a case like this, if any?

Answer:

Parties have obligation to make every reasonable effort to negotiate in good faith.  They have agreed to negotiate.  Some court have recognized it as a K to agree.  Other have enforced it on “promissory estoppel” grounds.

D.
The Uniform Commercial Code-
1. Rule- parties must intend to contract.  Indefiniteness as to material terms does no prevent intent from existing.  However when a dispute over material terms manifests a lack of intent to K, then NO K.  Omission of material terms does not prevent K.  

2. Rule based on fairness and lean towards enforcement of K when possible and fair.

3. Law: whether there is a reasonable remedy, Fact: whether there was intent to K.

4. Severability -If part is indef. and part is not must determine whether would have entered into agreement without indef. clauses.

a.
Sometimes a K allows one of the parties to specify the details of performance:

1. prior to UCC cases in which agreement on prices for different sizes was agreed upon, but assortment was not specified, court held NO K b/c Indef.  Now holds, despite particulars of performance to be specified by one party, still K.  The indefiniteness is solved by requiring specifications to be made with good faith and within reasonable time limits set by that particular commercial setting.

Case #14
Southwest engineering co. V Martin Tractor Co. inc:

D refuse to fill P’s order b/c he claims that no mode of payment had been specified and therefore no K existed.  The issue in this case is whether if a K is found to exist, whether the court can provide the additional missing terms.

Rule:
Once a K is found to exist, the court may supply the missing terms.

Case # 15:
 Eckles v Sharman
D was coach o one ABA team and it was sold.  His K included an option to purchase part of the club as well as a pension to be negotiated or agreed upon.  D left to coach another team and was sued for breach.  D claims that the K was invalid b/c of the lack of agreement o to the pension and option clauses.  The court erroneously directed a verdict for P when it shoud have gone to the jury to decide as matter of fact whether the parties would have entered into the agreement if these terms were present or not, or whether the terms were essential to the agreement, and not severable from one another.
Rule:
whether K terms are material to the parties is a question of fact for the jury and may not be decided by a directed verdict.

5. The UCC In General- chapter 1-7

a.
Article 1 – general provision relating to all transaction covered by UCC

b.
Article 2- “sale of goods” for merchant or casual sellers

c.
Adopted in 49 states with comments

d.
Rule > Code > Comments

e.
Section 2-204 (Restatement 2d is in general in agreement)

6. Specific Provisions:

a.
Place of delivery- unless stated otherwise, it is at the sellers place of business, home or where goods are at

b.
Time for shipment or deliveryif not specified it is “reasonable time”

c.
Time for payment-(Section 2-310) if not specified it is due at time and place where buyer receives goods

d.
Failure to specify assortment-(Section 2-311)

Example:
S agrees to ssell  and B agrees to buy 5000 gallons of oil with a term that designates 7 different weights of oil.  The price for each weif=ght is definite.  Before any specifications were given, B backed out.

CL- ½ cases held that it was too vague and indefinite to be enforced unless specified assortment before

UCC -2-311- K exists b/c buyer is bound to specify and seller is bound to permit the buyer to buy.  The specifications must be made in goof faith and within the limits set by reasonable commercial standards.

Example #2 and Problem #36

A Agrees to sell and B agrees to buy X “ the quantity to be agreed upon from time to time.”

CL- Fatally indefinite b/c agreement to agree as to a material term is unenforceable


Does provide for gap fillers though

UCC.- Not necessarily fatal


2-204(3)- Even if one or more terms are left open, a contract for sale of goods does not fail for indefiniteness if the parties have intended to make a K and there is a reasonable basis for giving an appropriate.

The court may look at whole circumstance but the more material terms left out indicates the lack of intent to contract.

Then court asks if there is a reasonably certain basis for a remedy.  In this case since there was no quantity specified it would be difficult for the court to decide what the reasonable remedy is.  There is only an agreement to agree on quantity, for which there is no gap-filler.

NO K b/c no reasonably certain basis for remedy.

7. UCC Provisions – Miscellaneous

a.
2-102- Scope of article is only sale of goods.

b.
2-104- Merchants-person who deals in goods of the kind and holds himself out as having knowledge or skill in the area

c.
2-106- Definition of contract and agreement which are related to present or future sale of goods.  “contract for sale” is for present and future.  “sale” is passing of title from one to other for a price.  “conforming”  “Termination”

d.
2-107- Goods to be severed from realty are sale of goods case

e.
1-102- why enacted

f.
1-103- common law supplements UCC

g.
1-201- “Agreement” means the bargain of parties in fact as found in their language or by implication.  “Contract” means the total legal obligation which results from the parties’ agreement.

h.
1-203- Obligation of good faith
i.
1-207-performance or acceptance under reservation of rights

j.
2-204-  Formation I general

(1) K for sale of goods may be made in any manner sufficient to show agreement including conduct by both parties which recognizes existence of such K


(2) an agreement sufficient to constitute a k for sale may be found even though the moment of its making is undetermined.


(3) even though one or more terms are left open, a K for sale does not fail for indef. if the parties have intended to make a k and there is a reasonably certain basis for an appropriate remedy.

k.
2-205- Firm offers- An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assurance that it will be held open, is not revocable, for lack of consideration, during the time stated, and if no time is stated for a reasonable time, but in no event may such a period of irrevocability exceed 3 months, but any such term of assurance on a form of the offeree must be signed by the offero

l.
2-206- Offer and Acceptance in formation of K.


(1) unless otherwise unambiguously indicated by the language or circumsstances



(a) an offer is to be construed as inviting an acceptance in any manner and by any medium reasonable in the circumstances.



(b) an order or other offer to buy goods for prompt or current shipment is inviting acceptance by prompt promise to ship or current shipment of conforming goods but a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that it is only an accommodation.


(2) where the beginning or a requested performance is a reasonable mode of acc., an offeror who is not notified of acc. w/in a reasonable time may treat it as if the offer has lapsed.

m.
2-207- Additional terms in an acceptance or confirmation:


(1) A definite and seasonable expression of acc. or a a written confirmation that is sent w/in a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.


(2) the additional terms are to be construed as proposals for addition to the K.  Between merchants these terms become part of the K unless



(a) The offer expressly limits acc. to terms of the offer



(b) They materially alter the K



(c) notification of objection to them has already been given or is given w/in reasonable time after notice of them is received


(3) Conduct by both parties which recognizes the existence of a K is sufficient to establish a K for sale although the writings of the parties do not otherwise establish a K.  In this case the terms are the ones on which the parties agree together with any gap fillers.

n.
2-209- Modification, Waiver, Rescission

(1) Agreement modifying a K needs no consideration to be binding


(2) a signed agreement that excludes modification or rescission except by a signed writing cannot be otherwise modified or rescinded, but except between merchants the requirement on a form supplied by the merchant must be separately signed by the other party.


(4) It can operate as a waiver

(5) A party who has made a waiver affecting an executory portion of the K may retract the waiver by reasonable notification received by the other party that strict performance will be required of any term waived , unless the retraction would be unjust in view of a material change of position in reliance on the waiver.

O.
2-305 – Open price term = reasonable price, which if not agreed to can be fixed by party not at fault by applying reasonable price or by treating the K as cancelled

p.
2-306 – Outputs, requirements and exclusive dealings- 


(1) Outputs and Req. –good fatih and no quantity that is unreasonable


(2) Exclusive dealings- Best efforts of seller to supply goods and BE of buyer to promote.

       q.
2-307- all goods must be delivered in single delivery unless otherwise specified and payment is due at that time.  Can also split up deliveries and pay for each.

       r.
2-308- place of delivery is at sellers place of business or house or at other place known to buyer at time that agreed


       s.
2-309- (1)time of shipment is reasonable time if not stated

(2)-if K provides for successive performances but is indefinite ad to duration, it is valid for a reasonable time but may be terminated at any time by either party.

(3) Termination requires reasonable notification unless it occurs on happening of specific event.  Cannot waive notification of it would be unconscionable.


        t.
2-310- (a) payment due at time and place buyer receives goods

(b) seller may ship goods under reservation and buyer may inspect them upon arrival unless this is against what is in k

5) ACCEPTANCE:

A.

Unilateral K v Bilateral K:- Offeror is master of the offer {2-10}
1.
Unilateral K:

a.
one party has made a promise and is subject to legal obligation


b.
looking to acceptance offer by performance

Problem #39:

A says to B “ if you walk across the Bridge tomorrow I will pay you $100.” B promises to walk. Is there a K?

Answer:

NO K. This offer can be accepted by performance only and is not looking for a promise to walk.

2.
Bilateral K:


a.
both parties make promises and offer is looking for return promise


b.
K arises when return promise is made


c.
there can be no K unless return promise is expressed or implied

d.
If offeror asks for return promise and instead gets performance, some say that K is formed as long as acc. is completed while offer is still open and with requisite notification

Example:

A says to B “ if you promise to walk across the bridge tomorrow, I promise to pay you $100”


e.
 Bi-K can arise from implied promise:



1.
if B started to walk across the bridge in A’s presence or with A’s knowledge

Problem #40:

A prepares a written document for the purpose of having B reroof his house.  The document contained all material terms and stated “ this agreement will become binding when signed or upon performance.” What kind of K is this offer looking to?

Answer:

This offer is looking to either a Uni-k or a Bi-k.  The choice up to the offeree.

3.
Reverse unilateral K-Offer is performance requesting Offeree to make a promise.

Example:

A pays $500 to insurance Co. asking for the promise to pay $50,000 if his house burns down.

A is the offeror, but has made no promise.  The act requested is a promise to pay by the offeree.  Fire is condition precedent to B’s obligation to pay.

Problem #44:

S has been B’s regular supplier of goods.  Lately S has been unwilling to sell to B on credit.  B sends letter to S saying “will you ship 15 widgets at $5000 each.  Urgent.  I have deposited $75k in your account.  What kind of K does this look to?

Answer:

B is the offeror in this case and is looking for a promise from S to ship the parts to him in response to B’s payment which was performance.  This is a Reverse Uni-K b/c the offer was a performance looking to promise as acceptance/performance from offeree.  Placing an order with definite terms which has been paid for in advance, is an offer looking to a R-Uni-K.


B.
The UCC- Section 2-206:



1.
Changes in the CL Offer and Acceptance


2.
R2d in accord



3.
Subsection (1) – unless other wise unambiguously indicated by the language or circumstances,

a.
(a) an offer to make a K shall be construed as inviting acceptance in any manner and by any reasonable medium.


1.
this applies to uni-k and bi-k


2.
if it is ambiguous as to which one it is looking to:



a.
Old view: promise was presumed



b.
UCC:  performance or promise

Problem #41:

A says to B “ if yopu will let me have that table when you are finished building it, I will give you $100 for it.” What kind of offer is this?

Answer:

The term “will” is ambiguous and under the old view a it is presumed to be looking towards a Bi-K.  Under the UCC’s more modern view, performance, provided that the offer is still open, as well as a promise, is satisfactory as an acceptance.

b.
(b) an order or other offer to buy goods for prompt or current shipment is inviting acceptance by prompt promise to ship or current shipment of conforming goods but a shipment of non-conforming goods does not constitute an acceptance if the seller seasonably notifies the buyer that it is only an accommodation


1.
Invites acceptance by performance or promise

2.
prevents uni-k trick:  



CL: shipment of non-conforming goods was a c/o



UCC: shipment of NCG is acc. and breach at the same time







a.
no breach if offeror seasonably notifies offeree that it is an accommodation- c/o





3.
Shipment is performance 

4.
Subsection (2) where the beginning of a requested performance is a reasonable mode of acc., an offeror who is not notified of acc. w/in a reasonable time may treat it as if the offer has lapsed

A.
Common law


1.
Looking to uni-k-




a.
beginning of performance creates a bi-k




b.
beginning of performance makes offer irrevocable but does not bind offeree




c.
beginning of performance has no effect



2.
Looking to Bi-k




a.
no effect unless done with knowledge of the offeror


B.
UCC-


1.
IF the beginning of performance is a reasonable mode of acc., the offeree is bound when starts to perform provided that it unambiguously expresses offeree’s intent to be bound.  This creates implied promise by offeree.


Recap: Offeror not bound unless has reasonable notice, offeree bound by beginning of performance, offeror may not revoke in between beginninf of performance and before reasonable time for notice has elapsed. 


R2d adds that if no notice the offeror can hold the offeree to k any way- his choice.  When notice is required it is a condition precedent to offerors duty to perform.  Bi-lateral K is formed at the beginning of performance.  Notice not required if dispensed with.

C.
Must the offeree know of the offer, and if so, when? {2-12}

1.
Objective theory: appearance of a bargain if sufficient in some case of bilateral K



Example:

A mails offer to B and B without opening it sends letter back saying “ I accept.”  A as a reasonable person relies on B’s promise so there is a K.  the same reasoning applies where B knows or should know that it is an offer.  

***sometimes don’t even need signature- ones acceptance of bills of lading, insurance policies… K based on reasonably expected provisions.


2.
Offer looking to uni-K-


a.
unless knew of the offer there is no K even if performed.



b.
offer of reward-

1) Majority:  no claim unless knew of offer

2) Minority:  only in the case of rewards OK not to know of offer.


3.
When must offeree know of the offer?


a.
Old view- must know of offer before beginning of performance (R1d)

b.
Modern- Sufficient that offeree completes performance with knowledge of offer and that the offer in some way induced the completion.

Case #16:


Broadnax v Ledbetter
P executed the conditions on which the reward was offered but he did so without knowing that he offer existed.  Court held that the mere doing of the thing is not the consideration for which the offer calls for.  The offer must induce the action in some way.

Rule:

In general, no K is formed unless an offeree knows of the offer at the time of his alleged acceptance.

Problem #47:

A found a lost article and knowing the owner decided to return it.  Before arriving at the house of the owner he learned of the reward.  He returned it w/o mention of the reward and later claimed it.  Is he entitled to it?

Answer:

R1d- Whole consideration requested by an offer must be given after knew of the offer.  NO K b/c knowledge must exist when start to perform.

Modern- Sufficient that offeree completes the performance with knowledge of the offer.

Here it is a little sketchy b/c seems as if he was going to do it anyway and that the offer in no way induced his action but that would be hard to prove.

D.
Must the Offeree intend to accept? {2-13}


1.
Uni-K:  Offeree must intend to accept.  It must be intentional and voluntary.

a.
Traditional:  Subjective evidence of intent to accept is permissible when manifestation is ambiguous.

1.
It is enough that only one of the motives was the “reward”- as long as offer was some part of the reason for performance.



b.
Modern:
Subjective evidence of intent is inadmissible.

1.
R2d- intent to accept is presumed unless there is evidence to the contrary that the offeree intended not to accept.

E.
Who may accept the offer? {2-14}

1.
 As master of the offer, the offeror controls who has power of acceptance.


2.
offer may be accepted only by offeree or offerees



a.
A makes offer to B, C may not accept



b.
A makes offer or B and C jointly, they must both accept, or neither may accept seperately.


3.
power of acceptance may not be transferred



a.
after acceptance the offeree may transfer right in certain cases.

4.
Reward Offer-may be accepted by any one who knows of the offer but one accepted no one else may accept.


a.
Distinguish from case where the can be many acceptances

Case #17:

Carlill v Carbolic Smoke Ball Co.
D advertised a reward to anyone who contracted inluenza after using the Carbolic Smoke Ball.  D refused to pay when P caught influenza after using the ball.  Court held for P.  D said that there was no consideration for its promise which is false.  They profited and P was under no legal obligation to use it.

Rule:
An advertised reward to anyone who performs certain conditions specified in the advertisement, is an offer, and the performance of such conditions is an acceptance that creates a valid K.  The offer is looking to performance and thus the offeree need not give notice of intent to perform.

Problem #46:

A was the owner of a store and everyone knew he was the owner.  B sent an order addressed to A for a particular item on the same day that A sold out to C.  theo order was filled w/o notifying B of change in ownership.  Is there a K?

Answer:

In general an offer may be accepted only by person to whom it is made.  In this case it was addressed to a person and not a company.  Since there was no notification, and assent to the new offeree there is NO K.  If C delivered the goods and B accepted the goods and C disclosed the change, there would be a K b/c C made an offer that B accepted.  If B’s offer was addressed to the Co. rather than to an individual, the issue would be whether a reasonable person believes that B would have done business with anyone or whether his offer was dependent on the owner.

Example:


A is doing business under “ acme supply co.” and B sends an order to that company.  C buys out A.

Is there a K?

Answer:

Issue is whether C as a reasonable person would conclude that B manifested an intention to make the offer

to the company irrespective of the owner or whether B only wanted to do business with A.  This is a 

question of fact.  If C shipped the goods and B accepted them then there would be a K if C disclosed to B 

the change in ownership.

Example:

A makes a promise to pay B if C walks across the bridge.  B is the promisee and C is the offeree.  For B to enforce the K C must perform.


4.
Exceptions:


A.
Option K



1.
A makes an irrevocable offer (option k) to B, B may assign the rights to another



B.
Undisclosed Principal

1.
If offeror has made it known to that he refuses to deal with a certain person, an offeree may not obtain an offer from A as an undisclosed agent for that individual who may not accept the offer.

F.
Must the offeree give notice of acceptance of an offer to a Uni-K? {2-15}

1.
Does not have to give notice of intent to perform, but what about performance?

2.
View #1:

a.
If offeree has reason to know that the offeror has no means of knowing of the performance then the obligation of the offeror is discharged unless:




1.
offeree used reasonable diligence to notify w/in reasonable time




2..
the offeror otherwise learns of the performance w/in reasonable time




3.
offeror expresses or implies that notice is not necessary

4.    Rationale: offeror would like to know of performance so he doesn’t make offer to others.  If not in position to know he should be notified, but if he is in position to know then there is no burden on the offeree.  In general the offeror has the obligation to inquire


3.
View #2: 

a.
Notice, if necessary is a condition precedent to the obligation of the defendant to perform.


4.
View #3:

a.
Notice is not required unless specified by the offeror

Example:

A makes an offer looking to a Uni-k on November 1.  The act is performed on 11-2.  A revokes on 11-3, and notice of performance is sent on the 11-4.  Is there a K?

Answer:

View #1:
revocation is ineffective b/c acceptance has taken place and assuming that notice was required by the offeror, the offeree gave notice in a seasonable manner.

View # 2:
revocation is effective (unless it is an irrevocable offer) b/c acceptance is not effective until notice is sent.]

View #3:
notice was not specified so there is a K

Problem #48:

D sends letter to P who lived far away and asked that he lend money or help D’s brother borrow if he needed it and that he would see that it is paid.  P helped him get a loan by being the guarantor.  P sent a letter to D notifiying him of the loan but D never got it.  D did not pay the debt b/c did not know about it and P sues D.

Answer:

D is making an offer looking to a uni-k with the performance being the loan or guaranteeing of the loan.  P performs.  The issue is whether notice of performance is necessary in offer to uni-k.  D here has reason to know that D will not learn of performance with promptness and certainty.  So in this case notice is necessary According to the Rest.’s.  But notice does not actually need to be receivec, the offeree merely needs to use reasonable diligence to give notice and must be w/in reasonable time.  The general view is that performance is acceptance in a uni-k.  As long as it is w/in reasonable time, even if have not gotten notice, the offer may not be revoked.  The notice requirement here is a condition precedent.

G.
Acceptance of an Offer looking to a Series of contracts: {2-16

1.
an offer may look to a series of uni-K’s or bi-K’s

Problem #45:

A, a newspaper asks B to discontinue distribution of a rival newspaper and offer to pay B $10/week as long as he abstains.  What kind of K does this offer look to?

Answer:

This if an offer looking to a Uni-K with a series of performances.  This can easily be construed to be an offer looking to a series of uni-k’s but it is not.  The K arose with the discontinuing of distribution and B is not entitled to any $ until he abstained for one week.  Not distributing for one week was a condition precedent to A’s obligation to pay.  B never made a promise so not bound to K.

Example:

A writes to B “ in consideration of your advancing $ up to $5k to C over the next year, I hereby undertake to make good on any loses you may sustain.”  On each performance A is bound.  The offer is revocable though at any time and A is only responsible for any performances that took place before revocation.  This is just a series of unilateral K’s coming from one offer.

Example:

A offers B a stated quantity of goods that B may order form time to time at a fixed price.  This is an offer form A looking to a series of Bi-lateral K’s b/c each time B orders he is impliedly promising to pay.  The offer is still revocable for any future orders.


2.
Distinguished from offer that looks to one acceptance with a series of performances.

Example:

A offers to sell B between 100-200 tons of coal with deliveries to be made in equal monthly installments over 4 months.  This offer is looking to one Bi-K that arises when B accepts and specfies the quantity, and has many performances.  This case should be distinguished b/c it is not revocable.

*** one notification may be sufficient if looking to series of uni-k’s, where notification is necessary.

H.
Necessity of communicating acceptance of an offer to a Bi-K

1.
General Rule:  Offerees promise must be communicated to the offeror either expressed or implied.

a.
The offeree as a reasonable person should understand that the offeror expects to know that the return promise has been made, so that he offeror may  act accordingly.



b.
some conflict over whether acceptance actually needs to be communicated to the offeror

Problem # 42:

A says to B if you promise to rake my lawn, I promise to pay you $5.  B begins to rake in A’s presence.  Is there a K?

Answer:

Yes. This is an offer looking to a Bi-K and is looking for an expression of commitment from B.  If B makes the promise both parties are bound.  B can make an implied promise by beginning performance in A’s presence, which would communicate to A his intent to perform.  The rule is that there can be no K unless B makes the requisite return promise, which may be expressed or implied.

Problem #43:

A promises to pay B $1500 if B paints the outside of A’s house w/in 2 weeks from that day.  Healso states that the offer is open for 3 days.  B makes no promise but does the job within the 2 weeks. Is there a K?

Answer:

No.  This offer has a time limit and is looking to a Bi-K.  A is looking for B to promise to paint the house w/in the 3 day period and to perform w/in the stated amount of time.  Beginning of performance w/in specified time period for accepting an offer to a Bi-k is not an acceptance if it is not in the presence of the offeror, since it lacks the requisite communication of of an expressed or implied promise.

Example:

A is an agent for B and presents C with a document that states the terms of a Bi-k and also stipulates that the K will arise when it is signed by an officer of B.  Here the offeree is B even though it is there document.  The signing by C is the offer, and the acceptance is effective when signed by B.  The theory that don’t need to communicate to C is that the language says that K will arise when signed by B so it dispenses with the need to communicate the acceptance.  Even if the court finds that the requirement of notice has been dispensed with, notice of acceptance still seems reasonable though it is not a condition precedent to formation.  Failure to give notice would discharge the offeror of any obligation and could result in a breach by B.

Problem #49:

B signs an agreement to purchase real property from S.  The agreement was not signed by anyone at S.  The agreement said “This agreement has no authority to bind seller and becomes a k when accepted by buyer and signed by seller at sellers office within 30 days.”

(a) S never signed the offer.  Is there a K?

(b) Would the result be different if signed w/in 30 days but did not notify and then tried to withdraw?

Answer:

(a) This is an offer to a Bi-k in which S accepts offer of B by signing of agreement.  This did not happen, so there is NO K.

(b) Though notice has been dispensed with by language of document so it is not a condition precedent to the formation of the K, it would be unfair not to notify of acceptance.  The signing of the document by S is the promise and expression of commitment and a Bi-K exists.  The offeree should reasonably know that the offeror expects to know whether a return promise has been made so that he can act accordingly.  Here the promise was made and the failure to give notice, that in general is required by offeree in Bi-k, discharges the offeror from any obligation as well as exposes S to an action for breach.

6)
Acceptance by Silence and Conduct:

A.
Acceptance by Silence- Implied in fact K: {2-18}


1.
Silence ordinarily does not give rise to an acceptance of an offer or a c/o



2.
Generally it is not incumbent on the offeree to reject an unwelcome offer

Problem #51:

A makes an offer to B to sell him 1000 jars at $8.50 per 100.  B replied that he would pay $8.25 per 100.  A did not reply.  Is there a K?

Answer:

Silence does not ordinarily give rise to a K.  This was a c/o by B and no acceptance by A.  We are given no evidence that it falls into one of the exception categories below so No K.

3.
Exceptions:

a.
Exception #1:  If relationship of parties is such that offeror expects a negative reply if the offeree wishes to reject the offer, the offeror may reasonably conclude that the silence is an acceptance.  Also, if offeror has given offeree reason to believe that silence will be considered as an acceptance.

Problem #52:

A mails B an unsolicited offer stating that if he does not hear from B in a week, he will consider it an acceptance. Is there a K?

Answer:

Unsolicited offers cannot state assumed acceptance by silence.  This offer is unwelcome and there is no relation ship here so B has no duty to reply b/c this would place an unfair burden on the offeree.  B may accept by communicating an acceptance 

R2d says that B’s silence is ambiguous if meant it as acceptance and that subjective evidence of his intent is relevant.  A k exists only if the offeree intended to accept.  Since the offeror is responsible for the ambiguity, he should not be allowed to complain that the offerees conduct constitutes an acceptance.

b.
Exception #2:  If the parties have mutually agreed that the silence will operate as an acceptance.

Example:

A offers to sell B his horse.  B says “ if you do not hear form me by next Monday you may assume I accept.”  A agrees.  By agreement of both parties silence acts as an acceptance.  

c.
Exception #3:  There is a prior course of dealing between the parties whereby silence has come to mean assent.

Case #18:


Hobbs v Massasoit Co.

Psent D certain eel skins that were w/in the specification that D had set up a standing order to accept.  D never formally accepted the skins and there was no K between the 2 parties.  There was a showing of prior course of dealing between the parties.

Rule:



Silence may constitute acceptance in appropriate case

Example:

A, the offeror, has on a # of occasions sent unsolicited goods to B who has always kept the goods and paid for them w/o protest.  A make a shipment of goods and B keeps them for an unreasonable amount of time w/o letting A know that he does not want the goods.  A as a reasonable person has reason to believe that B intents to keep the goods and pay for them due to their past dealing with one another.

R2d -Evidence of subjective intent is not admissible in this case b/c the ambiguity is now the fault of B.  The reasonable person test should be applied.






Example:

A, through a sales rep. Has frequently solicited orders from B which provide that the K will arise when approved by A at the office.  A has always shipped the goods w/o notice of acceptance of B’s offer and has always billed them after shipment.  The sales rep. solicits another order and A remains silent for a while.  Similar to above the ambiguity is brought on by the offeree, and evidence of his subjective intent is not admissible, and the issue is whether a reasonable person would conclude that B assumed A’s silence to indicate assent.

R2d:  The K is based on true manifestation of assent and there is a k even if B does not change position in reliance on A’s silence, for example, by refraining from buying from someone else.

Problem #56:

P ordered X from D a traveling salesman who represented S.  The order was sent to S through D who had no authority to accept.  D had represented S for 8 months and had taken several orders from P which had been acccepted and shipped w/o any correspondence from S.  this time there was no shipment.  P inquired after a while and was told that the order was declined.  Does P have a  COA?

Answer:

Issue is whether a reasonable person would conclude from the prior dealings that the order was accepted through silence of S.  It seems that there was in this case and that P had reason to rely on the silence as acceptance.  P at least should have received notice of rejection of the offer within a reasonable time to allow for him to find another source.  P would probably not recover goods, but would recover damages for difference in price and time lost looking for a new source.

Example:

A is an insurance Rep. For I.  B fills out application and pays premium to A and knows that acceptance of his offer depends on I’s approval of the agreement.  Here, acceptance may be implied if I keeps the premium and fails to reject the offer w/in a reasonable time.  There is no prior course of dealing here, but the same principals apply.  Conversely, if I sends a renewal policy, and B is silent, I may assume it is an acceptance.

d.
Exception #4:  Offeree takes offered services with reasonable opportunity to reject them and with reason to know that the offeror expects to be compensated.  

1.
If a reasonable person would conclude that the services are rendered gratuitously, there can be no recovery, b/c there is not even an offer.

2.
Where recovery is allowed, the obligation is that of a R-Uni-K, b/c the offeror is performing and is in essence looking to B for a promise to pay for his performance.

Case #19:

Day v Caton:

Day erected a valuable party wall between his and Caton’s property.  Caton knew of the construction and said nothing, and refused to pay for ½ of the cost.

Rule:

If a party voluntarily accepts and avails himself of valuable services rendered for his benefit, when ha has an option to accept or reject them, even if there is no distinct proof that they were rendered by his authority or request, a promise to pay for them is inferred

Problem #61:

A owns unimproved land and goes away for the summer.  When he returns he finds house that B built on it while he was gone.  Before A entered, B came up to him and said that he had built it and that if A used it he would be contractually obligated to pay for the use.  Is this correct?

Answer:

No.  A had no chance to reject the offer, so there is no acceptance presumed.  Once the structure is on his land, it is not an act of dominion b/c he owns it now.

Example:

A, the owner of the property sees a total stranger mowing his lawn and does nothing to stop him.  A is liable b/c A as a reasonable person should understand that B expects compensation.  A had time to reject the services if he so desired.



3.
Exception #5:  Services rendered w/in close family or close relationship setting:

a.
family is through blood, marriage, or by living as a collective body of persons under one household.

b.
services rendered w/in the family context are presumed to be gratuitous but may e rebutted

c.
conversely, where there is no family relationship, the presumption is that compensation is expected but may be rebutted.

d.
reasonable person test to determine whether services were rendered with the expectation of compensation.

Case #20:

Wilhoite v Beck:
Estate of D is being sued by P.  D lived with P for more than 20 years in a manner that did not indicate familial relationship even though she was distant family.  D always made reference of intent to pay for her stay in the future.  The issue is whether there was a gift presumption here and whether the normal gift presumption between family can be rebutted in this case.  The court found for P.  2nd cousins is not close family so gift presumption is not present automatically.  Applicable evidence was allowed to determine no gift presumption.

Rule:

Where no gift presumption is present, the court may find an implied K for services rendered

Problem #53:

A and B were living together as an unmarried couple.  B moved out and claimed that A owed B money for cooking and cleaning while they were living together.  Is this true?

Answer:
No.  A family is considered blood, marriage, or close relationship of people living under same roof as a family unit.  In these situations there is a presumption of gratuity.



4.
Services rendered not in a family relationship:

a.
any ambiguity resulting from the failure to mention gratuitous intent does not consider subjective intent





Example:


A’s car is stuck, and B a tow truck owner comes by and begins to tow the car for A.  If A stands by and says nothing or does nothing, there is an implied in fact K.  If B damages the car, could he avoid liability by saying the act was gratuitous?  No b/c he caused the ambiguity by failing to mention his gratuitous intent, evidence of his subjective intent should not be considered.



5.
Exception #6:  Where services rendered prior to formation of K are gratuitous or not?

a.
whether reasonable person would conclude that they were gratuitous in an effort to gain a K or whether claimant expected to be paid for the preliminary work irrespective of obtaining the ultimate K..




b.
these cases are normally based on trade usages.

Problem #55:

A invited a # of brokers to submit bids.  A then later requested from B to revise his bid several times.  A awarded the K to C on similar terms to those he had negotiated with B.  B sues to recover costs of preparing bids.  Will he be successful?

Answer:

The reasonable person test would be applied along with trade usages to decide if a reasonable person in the shoes of B would have expected to be paid or whether it was presumed to be gratuitous in an effort to gain the K.

B)
Acceptance by Conduct or act of Dominion: {2-19}


1.
Conduct
A.
UCC 2-204(1):  K for sale of goods may be made in any manner sufficient to show existence of such agreement.  This includes conduct of the parties which recognizes the K.

B.
Common Law:
In agreement-  A k is implied in fact when according to the normal dealing and common understanding, the parties show a mutual intent to K.  A K is IIF where it is not manifested by words, but is implied from conduct of parties.  




C.
Question of fact in both cases and whole situation must be taken into account,






Example:

A passes a market and picks up an apple form a box that says 50 cents.  A holds up the apple and nods assent at the clerk.  A has made an offer through his conduct and B has accepted through conduct.



2.
Act of dominion:




A.
creates K irrespective of parties subjective intent.

B.
Exercise of dominion over the property of another with out intent to accept the offer is the tort of conversion which can be estopped by A if he desires to enforce a K.

C.
Acceptance is not presumed if offer is manifestly unreasonable

Problem #57:

A send B a book with a letter saying “ if you want the book send me $6.50 w/in one week, or notify me that you do not want it and I will send postage for return.”  B does not reply and gifts the book to his wife.  Does B owe the $?

Answer:

Yes.  B exercised an act of dominion referable to the offer without intent to accept the offer. This was an act of conversion.  Though an act of conversion is not an acceptance, the court will imply an acceptance.

***NYGOL 5-332 changes this answer.

Problem #58:

Same as above but B just puts book on shelf to wait for messenger to come and pick it up.

Answer:

This is not an act of dominion and would not be deemed an acceptance by B.  B is merely a bailee in this case and is in rightful possession of the book.

Problem #59:

Same as above but B takes the book or gives it to wife and writes B that he has taken the book but that it is only worth $5 and that he will pay no more.

Answer:

This is a wrongful act of dominion that is not referable to the offer and has no intent to accept the offer.  Here A may sue on tort or K theory.  The K theory is fictitious b/c there was no acceptance rather there was an act that looked similar to a c/o. A may sue on K theory as long as offered terms are not manifestly unreasonable.  A may also choose to enforce the K.  If the price is manifestly unreasonable, there is no presumption of acceptance of offer.

***NYGOL 5-332 changes this answer

.

Problem #60:

A under an erroneous claim of right takes water from B’s property that has no market value and does no damage to B’s land.  B says that he will charge a $50/day for every day that A takes water.  Does A accept B’s offer if takes water?

Answer:

No.  A is subject to tort action as a trespasser but there is no presumption of acceptance if the offer is manifestly unreasonable.  The offer is unreasonable in light of the water having no value.  B may be able to recover in quasi-K on basis of unjust enrichment if it exists.





Example:

A offers goods to B.  B takes possession of them but says that he rejects the offer and that he is a converter.  A may treat B’s acts as an acceptance and estopp B from claiming his acts as a tortfeasor.

This rule can be invoked wherever the offerees act is referable to the power of acceptance granted by the offeror.  A may proceed on a K, Quasi-K, or tort theory.  The K theory is a fiction b/c there really was never mutual assent but it is a way to allow a K recovery in a tort situation.

C.
If dominion is exercised with intent to accept the offer, there is a K without communication to the offeror.

a.
UCC, 2-606(1)- when buyer does anything inconsistent with the sellers ownership, there is an acceptance.  If the act is wrongful, the choice is up to the seller whether to enforce the acceptance.





b.
Common Law:  In accord with UCC.




Example:

S sends freezer to B on approval by B.  B uses the freezer too operate an A.C..  B denies any intent to accept and claims that his conduct and act of dominion was wrongful, most likely with the intent to avoid the K.  S may sue on K basis or tort basis.




D.
Postal Reorganization Act of 1970:




1.
discourages unsolicited sending of goods to unwary customers





2.
one who receives unordered goods may treat the transaction as a gift.

E.
Mckinneys NYGOL 5-332: Unsolicited and Voluntarily Sent Merchandise Deemed Unconditional Gift.

1.
any person who is part of an organization that makes retail sales to the members, must give notice of termination of membership by certified mail.  After 30 days, anything sent is a gift.

a.
If a person breaches any K with the organization he is subject to breach of that K but is not subject to any action for goods sent that would be gifts under this section.

7)
Revocation of Offers: Uni-K And Bi-K:
A)
Uni-K:
Up to what point may an offeror revoke a revocable offer looking to a Uni-K? {2-22}


1.
If partial performance has begun there are 3 Common Law views:




a.
View #1:
Offer may be revoked up until performance is completed.





Theory:
Since offeree is not bound to complete the offeror should be free not to perform




b.
View #2:
Bi-lateral k arises when performance begins

Theory: 
To protect offeree from arbitrary revocation.  This view is illogical b/c offeror has not asked for a promise nor has offeree indicated any intent to complete performance.

c.
View #3
Majority-Both Restatements Section 45: Once performance begins, the offer becomes irrevocable and option K is formed where performance completion becomes condition precedent to acceptance.  A is then bound to pay B

Theory:
Offeree does not become bound to complete but the offeree would not be entitled to K recovery unless erformance is completed w/in allowable time, or is excused.

This theory is a middle ground approach that is similar to R2d “option K.”  

1.
If Offeror repudiates offer after performance started, then offeree may recover if can show that he was ready, willing, and able to complete performance were it not for the repudiation by D.

2.
Mere preparation to perform is not enough.  It must have actually started.


a.
Preparation for performance that is injurious could make offer irrevocable under “promisory estoppel” doctrine.

3.
Restatement Section 90-If performance requires cooperation of offeror and it is witheld, the tender of part performance is = part performance.

Example:

A makes an offer to pay B if B paints A’s living room.  B shows up to the door ready to 

Paint but A sends him away.  First we must ask if preparations that B made such as 

buying paint and supplies was mere preparation or whether it was injurious.  If it is mere 

preparation, then look to second scenario and show that B was willing to perform and 

tendered services, but was prevented from performing by An so offer is irrevocable even 

though hasn’t actually started to perform.

Problem #63:

A says to B “ if you paint my house according to specification I will pay you $5k.”  B is 

½ finished painting when A says that he has changed his mind.  Does B have a COA?

Answer:

#1:

Valid revocation

#2:

Irrevocable due to beginning of performance created Bi-k

#3:

Beginning of performance makes offer irrevocable but B should stop painting under doctrine of mitigation of damages.  B could collect in full if show that A prevented him from finishing.

Case #21:

Marchiondo v Scheck:
D offered to sell realty to a buyer and agreed to pay P commission.  The offer set a 6 day limit for acceptance.  P received revocation of offer on 6th day and later that day received acceptance.  Issue was whether partial performance had occurred.

Rule:
Where an offer invites acceptance by performance, an option K that is created is conditional on the offerees completion of performance in accordance with the terms of the offer.

Problem #64:

A promises B that He will rake lawn in return for $5 paid in advance.  B tenders $ within reasonable time, but B refuses to accept the tender.  What result?

Answer:

In this case the offer is the promise to rake the lawn with the performance being payment in full of $5.  This offer is looking to a Uni-K.  The tender of the $ by B is full performance provided that B is doing all that he can do to pay and is only being stopped by A’s actions.

Problem #65:

Mortgagee agreed to accept 90%of the due amount if paid w/in 90 days.  I reliance on the promise by M, P went out and secured a loan to pay the $ to M.  M revoked?

Answer:

Mere preparation in an offer looking to a uni-k is not performance and does not trigger section 45.  This offer was looking for payment as performance.  May have recovery on reliance 

Problem #66:

A appointed Bas agent for 90 days and promised to pay commission if sold property.  B spent time and $ trying to get a purchase.  The property was sold by another broker within the 90 days.  B was notified.?

Answer:

Does not seem to be exclusive option k for B.  Offer is looking for sale as performance, which did not occur.  Mere preparation is not performance.  If B could show that he had exclusive offer, then could recover.  Could not recover for preparations in reliance b/c seems like that is part of the risk one takes and B had no reason to believe he was the only broker that A was using.

B)

Bi-K:
Up to what point may a revocable offer looking to a Bi-k be revoked?  When is attempted acceptance effective? {2-23}



Parties at a Distance:



1.
A revocable offer to a Bi-K may be revoked at any time prior to acceptance.



2.
In general an acceptance is effective when communicated



3.
revocation and rejection are effective when received



4.
“Mailbox Rule”- acceptance is effective when sent/ possession surrendered

Theory:
offeree should be able to rely on the existence of the k and should be protected from any intermediate revocation.





a.
Rule applies even if communication is delayed or lost in transit.






1.
R2d:
offeror not in breach if unless had notice that k was formed.





b.
for acceptance to be effective it must be dispatched in a proper manner.

c.
offeror is still master of the offer and may prescribe any manner of acceptance as well as state that acc. is only effective upon receipt.

1.
If offeror prescribes that a telegram must be used for acc., and the offeree uses another method, the offeree has made a c/o

2.
Courts however are reluctant to interpret language calling for a specific medium of acceptance.  The tendency is to hold that the offeror is merely suggesting, rather than prescribing the form of acceptance.  The question then is whether it is a proper form under the circumstances of the case.




Case #22:

Fujimoto v Rio Grande Pickle:

P’s were big exec’s at D and were unhappy with their k’s and threatened to quit.  D gave them new K’s to sign that gave them 10% bonus of profits.  P’s signed but never returned K’s and remained there for 14 months.  P and D had discussed bonus many times.  D refused to pay.  Found for P b/c no particular mode of acc. was specified.  The court found thath continuing to work and discussing the terms of the K with D was sufficient evidence of acc. by P.

Rule:
Where the mode of acceptance is not specified by the offeror, any act which clearly conveys acceptance is sufficient to create a K

Problem #67:

B sends an offer to Y stating “ you can accept this offer only by signing your name on the line provided below my signature.”  Y sends a letter of acceptance

Answer:

NO K.  The offeror is master of the offer and specified a specific and exclusive manner of acceptance.





d.
Proper Medium:

1.
R1d-
any “authorized” medium or any customary medium works-  this caused conflict.

2.
UCC 2-206(1) & R2d- Any reasonable medium in the circumstances.  It is effective when put out of the possession of the offeree.  But offeror is still master of the offer and may insist on any medium he wants.


a.
Acceptance by mail is ordinarily reasonable for parties at a distance unless need faster mode.


b.
Mail even proper where offer was by telegram.


c.
Acceptance of offer made by mail, with a more rapid means is acceptable.

Problem #68:

Seller mailed a letter offering to sell goods that he was prepared to get from a 3rd party.  The letter said, “please wire at once so that I can make a deposit and close with him.”  B called and accepted on the phone.  Is there a K?

Answer:

Yes.  If the offeror does not specify the medium as exclusive then any reasonable medium is acceptable.  This is a similar medium and even faster, so there is no reason for it not to be binding.  There was no break of communication here and the K was formed when words are heard.

Problem #69:

A made an offer to B stating “this offer shall be accepted by signing in the appropriate place and by returning it to me.”  B called and stated that he accepted.  Is there a K?

Answer:

It depends whether a phone call would be considered reasonable means of acceptance in this situation.  We don’t really know enough.  UCC 2-206 (1) says “any medium reasonable in the circumstances.”  Courts are reluctant to interpret that exclusive means of acc. have been prescribed here.

Problem #72:

A made an offer to B by mail.  It stated that the offer was effective on acceptance provided that it was rec’d.  B’s acceptance was sent but never rec’d.  Is there a K?

Answer:

Offeror is master of the offer and here receipt is a condition precedent to K.  This is a bad situation b/c nobody knows if there is a K until received in any case so B could be performing for naught.  Offeror would do better if said w/in reasonable time or set specific time limit.

Problem #73:

A made offer to B by mail that said “ as soon as acc. is rec’d, we will perform.”  B promptly sent a letter that never got there.  Is there a K?

Answer:

YES  Even though B was responsible and sent it in a timely manner and in an appropriate medium, the receipt was a condition precedent to the acceptance being effective.  When condition precedent fails the offeror has right to discharge obligation of duty or to enforce it after it is rec’d by waiving condition precedent.  The offeree could call w/in a reasonable time to see if rec’d.  So K is ineffective.

“where notice of acceptance is essential to performance by offeror, such a condition precedent would be implied.

3.
Use of Improper Medium?


a.
Traditional:
Effective when received.

b.
R2d
even if use unreasonable method of acceptance, it is effective when 

sent provided that it is seasonably dispatched and provided that it is received w/in the time a seasonable dispatched acc. sent in a reasonable manner would normally have arrived.

Problem #75:

A makes offer to B that can be accepted by mail or messenger promptly.  B sends his employee with acceptance.  When does K arise?  Would it be different if sent with private messenger?

Answer:

There is a question of control.  B’s employee has the acceptance and it can be said that it is still in possession of the offeree.  So not issue of improper medium, it is an issue of possession being surrendered.  A K arises when employee gives it over provided it is prompt.  It loooks as if the offeror was looking to promptness and was merely suggesting the mail or messenger, so the employee seems like a reasonable mode.  If sent with messenger service, K arises when surrender possession.

4.
Improper means of communication?

a.
Traditional:
Failure to address correctly, or to take reasonable precautions to insure safe transmission makes it effective on receipt provided the offer is still open.

b.
R2d:
Effective when sent provided it is seasonably dispatched provided that it is received within the time a seasonably dispatched, properly stamped and addressed acceptance would normally have arrived.  Otherwise it is effective on receipt if the offer is still open.

5.
Troublesome situations as a result of acc. being effective when sent.



R2d:
Acc. sent after REJ. Sent is not effective until received and only if received prior to rejection.

a.
Rejection-ACC.-Rejection received-Acc. received.  NO K-ACC is C/O


b.
REJ.-ACC.-ACC. rec’d- REJ. Rec’d.  K


c.
ACC-REJ.-REJ. Rec’d- ACC. rec’d-  Very troublesome


R2d:
K, otherwise offeree could speculate at the offerors expense depending on how market moved.  If offeror is bound by the offerees Acc. so should the offeree be bound by it.  


Qualification:
If Offeror relied on rejection before receiving Acc. offeree will be estopped from enforcing the K and the rejection will be looked at as an offer to rescind which may be accepted by offeror.

Case #23:

Morrison v. Thoelke:

P and D were negotiating by mail for the sale of land.  D sent an Acc by mail and prior to the receipt of the acc. he called and revoked the acc.  P wins b/c offer is binding when sent.  If offeror is bound by acc. so should offeree be.

Rule:
For parties at a distance, Acceptance is binding when it is posted in the mail.

Problem # 70:

A makes offer to sell car to B by mail.  B immediately sends Acc. by mail and then sends rejection by telegram.  The telegram is received first.  A sues B what result?  A sells car to C after gets telegram but before gets acceptance, and B sues for breach.?

Answer:

(a) This is like scenario C above.  Offeree is bound by acceptance, and A may choose to enforce the K or look at rejection as offer to rescind which A may accept rejection if relied on rejection.

(b) a relied on the rejection and may look at it as an offer to rescind by B.  B had not yet rec’d Acc. so a was perfectly w/in right to sell to C. There  is no COA for B.





6.
Withdrawal of offer:






1.
If Offeree sends acc. then lawfully retrieves it, there is still a K.



Parties in the presence of one another:




1.
Acceptance is operative if offeror heard or was at fault for not hearing.

2.
Even if Offeror is at fault, there is no K if offeree knew or had reason to know that he offeror did not hear.

3.
Telephones and similar mediums fall under this category according to most writers


a.
most cases are to the contrary holding that acc. takes place when spoken by the offeree rather than when heard by offeror.


b.
Break in connection:

1.
R2d:
even if apply at a distance rule, issue of fault needs to be resolved.  If equally blameless, then NO K, otherwise understanding of least blameworthy prevails.

Problem #71:

A makes B an offer on the telephone.  B speaks words of acceptance but A does not hear b/c of fault of Telephone Co.. Is there a K?

Answer:

No K.  There is no fault to be assessed to either party.  If at a distance rule is applied we still must assess fault.  If equally blameless then there is no K.  If apply at a distance rule then it is effective when spoken but if B had reason to know that a did not hear then no K.  In any case there is no fault here so this does not apply.

8)
Mistake in Transmission by an Intermediary:{2-24}

Example:

A intends to sell horse to B for $110 but says “ I offer to sell you my horse for $100.”  If B does not know or have reason to know of mistake, then there is a K at $100.  Or if B says “no” but is transmitted as “yes” there is a K unless …..


***Same true if agent of A made offer.


*** If magnitude of discrepancy is huge, then no K b/c of reasonable person test.

A.
Mistake by intermediary:  Ex. Telegraph Co.



1.
Majority:
K at $100, unless party knows or has reason to know it is a mistake.




a.
same result generally if newspaper makes mistake in printing offer.




b.
rationale:






1.
Telegraph co. is A’s agent- not true they are independent contractor.





2.
Better business convenience- iffy rationale





3.
First party to use the telegraph co. should bear risk of loss b/c they are more responsible.






a.
not consistent with “know or reason to know part of majority view”



2.
Minority:
No K in mistake in transmission of Offer or Acc.




a.
Person who hires independent contractor is not responsible for their negligence.




b.
 manifestation of assent required by offeror.



3.
Misdirected acceptance:
Mailbox rule- message that is not faithfully transmitted.

4.
Action for negligence and possibly breach of K for party who is found responsible, but telegraph co’s usually protect themselves.

Problem #76:

S made offer to sell A certain # of oranges to B at $2.60 per box.  Offer read $1.60 per box when telegraphed.  B accepted offer when market was $2.30 per box.  What result for S refusing to deliver at $1.60 per box?

Answer:

Majority:
 K at lower price unless B had reason to know.

Minority:
No K b/c no manifested intent or negligence on part of S

***if mistake was for higher price and was accepted then there is a k at that price b/c acc. and S not hurt

by more $.

Problem #77:

A writes an offer to B and addresses and  stamps and then decides not to send.  He sends it by mistake by mail.  B accepts the offer.  Is there a K?  what about if sent it while sleepwalking?

Answer:

(a)
Objective:

B had reason to think it was an offer b/c that is what was manifested

(b)
A k is looking for manifestation of assent or intent.  If A never sleepwalks, there is No K b/c no intent.

9)
Termination of power of Acceptance created by revocable offers: {2-20}


A.
Lapse of time:  some offers contain time limitations



1.
Williston:
construe in favor of offeror



2.
Corbin:
Construe in favor of offeree

3.
General Rule:
in absence of countervailing indications, time measured from when offer received





Example:
* days from 2-2 is 2-10



4.
Delay in transmission:

a.
if offeree knows or has reason to know of the delay, 8 days are measured from day it should have been received.





1.
Corbin:
The offeree usually gets some indication like postmark, condition of envelope.

Problem #85


A sends B offer on 1-29, dated 1-29 and gets offer on 2-2 that states that offer is may be acc. or rejected  for 8 days.  B sends out acc. on the 2-8 and is received on the 9th.  (a) was it timely acc.?,  (b)  is the result different if there is a delay in transmission of the offer that should have arrived on 1-30?

Answer;

(a)
Mailbox rule applies, so acc. took place on 2-8.  


Majority:
count from day of receipt of offer.  Start counting from 2-3.

(b)
If offeree knows or should know then count from when should have received.  Start counting from 1-31



5.
Duration of power of acc. not stated?




a.
Reasonable time- question of fact taking into account





1.
speculativeness of transaction





2.
Purpose of offeror





3.
R2d- Good faith intentions of offeree

Problem #86:

A sends a telegraphic offer to sell oil at a fixed price which at the time is subject to rapid price fluctuations.  The offer is rec’d near the close of business hours.  The acc. is sent by B the next day, after he has learned of a sharp rise in the price.  Is the acc. effective?

Answer:

No K.  If the duration of POA is not stated then it is a reasonable time.  A factor that must be taken into account is the volatility of the market for the product at that time.  This was a bad faith action by the offeree.  Reasonable time seems to have called for an immediate response, or for a response by the end of the business day on which the offer was rec’d

Problem #87:

In 1837 the city of Boston caused the folowing offer for reward to be published:  “there is a big arson problem that is very serious.  Anyone that provides info that leads to the conviction of an arsonist will get $1000.”  Four years later, after the problem subsided, A gave information leading to the arrest of an arsonist in a fire earlier that year.  The City never printed a retraction.  Is A entitled to the $?

Answer:

No.  The manifest purpose of the city was to deal with the immediate need to extinguish the arsonist problem.  The offer though never retracted, was only open for a reasonable time, that is, the time in which there was a serious arson problem, and was not and offer that was open indefinitely.

Problem #88:

D offered a reward of $200 for information leading to the conviction of the person who set a specific fire.  2 years later, B gives the info. and the arsonist is convicted.  Is B entitled to the reward?

Answer:

In this case the offer realted to a specific criminal who was never caught.  The reasonable time of the offer unless retracted, seems to be until the criminal is caught.  This is provided that the statute of limitations for the conviction of the criminal for the arson has not run out.



6.
Termination of POA based on occurrence of certain event



a.
offeror may stipulate that POA terminates with the happening of a certain event.




b.
if happens before acc., then POA no good even if offeree does not know it happened.

Problem #89:

A makes an offer to B that is open for 2 weeks but is to be terminated immediately if A’s factory is destroyed by fire.  If the factory burns 2 days later and B acc. on the 3rd day w/o knowing of the fire, is there a K

Answer:

No K.  The existence of the factory is essential to the performance to the K.  As long as the event occurs before the acc., the POA is terminated even if the offeree does not know that the event occurred.  “impossibility of performance” doctrine.



7.
Face to face/ Telephone/ Direct conversation
a.
Assume offer only open for while parties are conversing, unless there is a manifestation to the contrary

Problem #90:

D was interviewed for a late night t.v. show on which he made an offer to pay 100k to any one who could prove something and call it in during that show.  P saw a rebroadcast a few hours later and called in the information.  Is he entitled to collect on the offer?

Answer:

No K.  There was a lapse of time.  The reasonable time of acc. of the offer was during the live broadcast of that show.  It can be equated to a live conversation in which the offer is open only while the parties are conversing.


B.
Effect of Late Acceptance:



1.
Classical View:

Late acc. is an offer that can be acc. or rejected by initial offeror.



2.
2nd View:

Offeror may treat late acc. as acc. and waive lateness without notifying offree.

a.
this view should be followed only when it is determined that the offeree assumed that his acc. was timely and the offeror’s subjective intent to enter into k was objectively manifested.




b.
R2d- rejects this view.

3.
3rd View:
If acc. is late but is sent in what could plausibly be considered reasonable time, 

then the offeror has duty to reply, and if doesn’t there is a K.  Offeror has essentially acc. through silence.




a.
R2d- partly in accord with this view



4.
Delay in transmission:


a.
If apparent from circumstances then offeror must inform the offeree that it is too late or there is a K.

Problem #91:

A made an offer to B to sell B some hay.  A little after a reasonable time had elapsed, B sent an acc..  A never replied.  Is there a K?

Answer:

Classical view:
No K.  Acc. should be treated as c/o

2nd view:
if A wishes to waive lateness, he may treat it as an acc.

Modern:
If B sent acc. in what was plausibly a reasonable time, then A has duty to notify B that it is too late to acc..  Silence by A in the situation in which he would reasonably know that B may be relying on the K, b/c he thought it was reasonable time, would result in a K.

Example:

A made offer to B with no specified time for Acc.. B sent acc. after reasonable time but A had already sent out letter stating that offer was still open to B.  B had not received when he sent his acc. and did not send new acc. in response.  The court applied none of above views and just looked to objective evidence of offeror’s state of mind even though it was not known to the offeree.

Objective test aimed at protecting reasonable person who relies on words of another.  Here the result is just and is based on the subjective test.  R2d agrees with this application.


C.
Death or lack of Capacity of Offeror or Offeree:


1.
Death:

a.
General Rule/Majority:-Bi- Lateral K
POA is terminated when offeror dies between making of offer and acc. even if B is unaware of A’s death at time of acc.



1.
If B knows of death it can equated to revocation

2.
 If acc. before dies then K and then there is question of impossibility of performance by estate of offeror

b.
Minority:

If B is not aware of A’s death, then no good reason to terminate offer.  Offeree should only be charged with what he knows or should know

c.
Majority:-Uni-Lateral K

Same general rule but if offer has become irrevocable, then offer can no longer be terminated.

Problem #92:

A made an offer looking to a series of uni-K’s in which he promised to pay P for any advances made by P to M.  The offer was made in February, and A died in August of that year.  The $ in question was advanced by P to M in january of the next year.  May P recover?

Answer:

Majority: 
supervening death after the offer but before the acc., terminate the POA

Minority:
Offeree should only be charged with what he knows or what he reasonably should know



2.
Incapacity of Offeror/Offeree: i.e. adjudication of mental illness or mental inacpacity




A.
Offeror:





1.
Majority:
If between offer and acceptance, then insanity terminates the offer whether or not offeree is aware of insanity.





2.
Minority:





Offer not terminated unless offeree knows of adjudication.

3.
If no adjudication, then supervening mental incapacity terminates the offer if offeree knows or has reason to know of the incapacity.







Case #24:

Swift v Smigel:
Smigel was an adjudicated incompetent and was a guarantor of credit sales made by swift to a nursing home.  The agreement had been entered into long before Smigel became incompetent.  Smigel died and the nursing home went bankrupt, and P sued estate of Smigel.  Court dismissed action b/c found that incompetency of offeror revoked offer whether or not offeree had notice.  Reversed and remanded.

Rule:
If a creditor does not know or have reason to know of the creditors adjudicated mental incompetence, a subsequent acceptance of an offer creates a valid K.




B.
Offeree:
Supervening death or incapacity of offeree prevent his agent from accepting offer b/c the offer is presumably made only to offeree


D.
Revocation:-manifestation of intent not to enter into the K.


1.
A revocable offer may be revoked at any time before acceptance.



2.
General Rule:
Revocation is effective when received




A.
Received:





1.
comes into possession of person addressed to or of person authorized to receive it





2.
when deposited in a place authorized



3.
Minority:
Some states say that is effective when sent



4.
Offeror may reserve right to revoke without notice, but not after acceptance.



5.
Offer to many who are not known to offeror:



a.
Example:
Newspaper.  POA may be terminated by giving equal publicity to revocation.





1. same medium, same duration as offer, as prominent a location, same size ad.





2.
If same medium not available, use best means under circumstances.

Problem #94:

A bank posts an offer of reward for info. leading to the conviction of any person who robs one of the banks in a certain association.  A # of years later the posting is removed.  Is a robbery 3 years later w/in ht eterms of the offer?

Answer:

The two issue are revocation and lapse of time.  Similar to newspaper, mere cessation of publication is not a revocation.  The court ruled that there was a necessity for = publicity and that the removal of the poster was not a revocation.  The 2nd issue is one of whether a reasonable person would have assumed that the offer was still open based on the lapse of time between the removal of the posting and the tendering of information.

6.
Offeror knows offeree:
Must communicate revocation to that person, that become effective at moment he becomes aware of it.

Problem #93:

A, a newspaper publishes an offer of prizes to the persons who procure the largest # of subscriptions as evidenced by cash or checks rec’d by a specified time.  B completes and mails an entry with his name and address that A receives.  A publishes a notice that personal checks will not be counted.  Is B bound by the notice?

Answer:

It depends.  Revocation of an offer to the general public is revocable by equal publicity.  If A did this then B would be bound even if he did not see the revocation.  The offeror however, is bound to give the best possible notice.  In this case A knows the name and address and should have contacted B personally in some manner.  This is an offer to a uni-k.  If the filling out of an entry blank is considered to be partial performance then the offer would be irrevocable.  This is probably not the case though, it was probably mere preparation.

R2d states that if partial performance then it is not revocable.  The entry blanks are probably a way to limit the participants, so could reasonably argue for PP.



7.
Indirect termination:
A.
Scope of rule:



1.
R1d:
Limited to sale of land and cahttels


2.
R2d
Removes above limitation

B.
What is Reliable Information?


1.
true and from a reasonable source


2.
Offeree must make reasonable inquiry into accuracy of information.


3.
reliable if both objectively and subjectively reliable

C.
What information should lead a reasonable person to conclude that the offeror wishes to terminate the offer?

1.
If knew of acc. of other party then reasonable person should think that his offer is terminated b/c why would he want to take risk of having two offers out there


2.
If knew of other offer but not of acc. then reasonable person could conclude 2 ways:



a.
Majority:
b/c no revocation has been communicated assume offer is still open




1.
This also holds true for C and what he knows.

b.    Minority
offeror would not want to have 2 offers out there b/c of potential 

liability.

Problem #95:

S made offer to sell real property to A and to B.  A accepts.  B hears of the acc.. May B accept?

Answer:

No.  Court held that the offer to B was revoked when he had reliable information that C had accepted offer.  B should have concluded reasonably that the offeror no longer wished the offer to be open.

Problem #96:

A offer to work for B as a full time typist for the next year, and leaves the offer open for 10 days.  B then hears reliable information that A has agreed to work for C during the same year.  May B accept the offer?

Answer:

No.  B, as a reasonable person should assume that the offer has been terminated b/c A would not want to subject himself to having 2 offer out there.  The information was reliable and therefore terminates A’s offer to B 

Problem #97:

B offer to hire A as a  typist and A hears reliable information that B hired another typist for his office for the same period.  May A accept the offer?

Answer:

If A knew that there was only one position available, and the information was reliable, then A could not accept the offer.  But if there may be another position and A is not sure, one could argue that A only knew of the offer to the other person and not of the acceptance of the offer made to him.  If tha were the case the majority say B may accept, while the minority say no.


E.
Rejection/ Counter Offer:


***Only Rejection and Counter Offers terminate Power of Acceptance***



1.
Rejection:
statement of intention by offeree not to acc. offer

Common Law-terminates POA




a.
not effective until received

b.
will not terminate if offeror or offeree manifest intention not to terminate.



2.
C/O:

response to offer that adds qualifications or conditions

Common Law-terminates POA-even if relates to trivial matter




a.
not effective until received

b.
will not terminate if offeror or offeree manifest intent not to terminate

c.
R2d:
2nd proposal supersedes earlier proposal.

Example:


c/o of offeree states that he is “rejecting offer for now but is keeping offer under advisement.”  This is language of rejection but does not terminate offer b/c it manifests a contrary intention.  


Example:

A makes an offer to B to which B replies “ prompt acknowledgement must be made of receipt of this letter.  C/O = rejection

Example:

A offers to sell car to B for $5000.  B says “I’ll give you $4800”  This is a C/O



3.
Rejections and C/O should be distinguished from:




a.
counter inquiry-  “will you take $4800?”




b.
request for modification of offer or of K- “send lowest cash price”




c.
acceptance with separate offer- “I accept your offer and order a 2nd”




d.
“grumbling assent”- expresses dissatisfaction with some terms but is not dissent




e.
Future acceptance-distinguished from c/o:

Problem #98:

A offers to sell land to  for $5000, with the offer open for 30 days

B replies:

(b)“I’ll pay $4800,”  A refuses, and B accepts w/in 30 days.  Is this an acc.?

Answer:

No.  This is an offer by B to pay $5000 after he made a c/o that was = a rejection.

Example:

Contractor makes bid and receives bid from sub-K that he accepts provided that he gets the K.  Neither party is presently bound and may withdraw until event occurs.

4.
Main question to ask is whether offeror can reasonably understand that the offer is no longer alive.

5.
If acceptance contains term that is not in offer but is implied in offer, it is an acc. not a C/O

Problem #99:

A makes written offer to B to sell Blackacre.  B replies “ I accept your offer if you can convey to me good title.”  Is there a K?

Answer:

Good title is already implicit in the offer, this acts as an acc. and not a c/o.  It is similar to saying “ I acc. and I will pay for the closing price.”

Example:

B offers to buy X for $1000.  S says “ I accept and I will discount the price 10%.”  This does not act as a c/o b/c it works in the offeror’s favor and it is implied that he will accept terms.  

F.
Supervening death, destruction or illegality:
1.
POA is terminated by all of above if prior to acceptance and if the person or thing is essential to performance of the K.


2.
Also terminated by illegality supervening between the making of the offer and the acceptance.

10)
Acceptance Varying From Offer- UCC 2-207: {2-21}

A.
Common Law:

1.
Purported Acc. which adds conditions or qualifications, no matter how trivial, is a c/o = rejection.

2.
“mirror image rule”- positive, unequivocal, unconditional, and unambiguous

3.
“last shot principle”-the last set of terms put on the table prior to buyers acc. of goods through dominion over goods, governed the terms of the K.


a.
Usually the sellers terms

4.
“battle of the forms problem”

B.
UCC 2-207- Additional terms in an acceptance or confirmation:- changes CL

(1) “A definite and seasonable expression of acc. or a a written confirmation that is sent w/in a reasonable time operates as an acceptance even though it states terms additional to or different from those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional or different terms.”




A.
Answers question:  Is there a K through communication?
B.
Assumes existence of an offer and written acceptance of that offer (arguably)




C.
2 critical questions to ask:




1.
Was there a seasonable and definite expression of acceptance?






a.
If yes, a K is formed unless expressly conditional on assent to those terms

b.
normally problem is not whether this exists but problem is where for example party accepts but changes quantity term.  This has been held to not be a DASOA

c.
Majority:
NO DASOA if alleged acc. diverges significantly from : “dickered terms” (description of goods, delivery terms, price, quantity)

d.
Some look to 2-204(3) to say that parties must have intended to K.

***so this first term is ambiguous and can go either way

2.
Is the arguable acceptance expressly made conditional on assent to the additional or 

different terms?
a.
assume that the acc. is seasonable and definite enough but has different terms

b.
statute designed to facilitate K formation but this gives offeree power to prevent the K

c.
Court applies rigid and literal standard to writing and must expressly state that the acc. is ECOA.

1.
“subject to all of the terms on the reverse side, all of which are accepted by the offeror.”  is not ECOA according to the courts and does not prevent K formation.




D.
Negates ‘mirror image rule”

2) “the additional terms are to be construed as proposals for addition to the K.  Between merchants these terms become part of the K unless


(a) The offer expressly limits acc. to terms of the offer


(b) They materially alter the K

(c) notification of objection to them has already been given or is given w/in reasonable time after 

notice of them is received”



A.
Negates “mirror image rule”

B.
If the court decides that the writings form a K, then what are the terms?




1.
Answers Question:
What are the terms of the K?

2.
Non-merchants = offer to modify the terms of the offer





a.
if either party is a non-merchant, there is a K w/o modification.






1.
exception:

if offeree expressly assents to add’l or diff. Term





b.
silence of offeror is not normally considered assent to add’l or diff. Terms

3.
Merchants = become part of K unless a,b,c.

A.
Additional terms:  introduces a new term

1.
material alteration:
an addition or change which would result in a surprise or hardship if incorporated w/o the express awareness of the other party.  If material alt. is assented to by offeror, it becomes part of K.  




a.
example: arbitration clause




1.
majority:
material term



2.
minority:
Question of fact that must be proved.



Case # 25:

Dorton v Collins and Aikman Corp.
P made an oral offer to D that did not contain an “arbitration clause.”  D sent an acceptance that did contain the clause and the form stated that the acc. was subject to “all terms and conditions of the form.  Court held that the “arbitration clause” did not make the acc. expressly conditional on assent to the terms, and there was therefore a K.  The court then determined that under 2-207(2)(b), the term was not a material and reversed and remanded to decide whether it was material.



Rule:



An arbitration provision may not necessarily materially alter an offer.
Problem #100:

A makes an offer to B for the sale of goods.  B accepts but adds “Prompt acknowledgement must be made of receipt of this letter.”  Is there a K?

Answer:

CL-No K b/c of “mirror image rule.”

UCC applies b/c this is sale of goods case.  There is a definite and seasonable expression of acceptance.  The additional term does not state that its acc. is made expressly conditional on assent to this term so there is K?  So we go to subsection 2.  If one aprty is not a merchant then it is considerd a proposal and is not part of the K.. If they are both merchants the term becomes part of the K unless a) offeror limited terms of acc. of K to terms in the offer, b) material alteration occurs from this term, c) there has already been or there is a notification of objection to the terms w/in a reasonable time.  From our facts (a) does not seem to apply.



2.
Different terms: Contradicts terms of the offer.




A.
Where different term contradicts the implied term of the offer




B.
This section silent as to different terms so 3 views:





1.
treat different terms as additional (comment 3 to 2-207)





2.
“Knock out rule”-different terms cancel out and use gap-fillers (Prof. White)





3.
diff. Terms do not become part of k unless accepted by offeror (majority)

a.
This is Common law view that different terms should be considered c/o and that the offeror’s offer constitutes prior objection to different terms in the acc..  The terms can never automatically become part of the contract.

(3) Conduct by both parties which recognizes the existence of a K is sufficient to establish a K for 

sale although the writings of the parties do not otherwise establish a K.  In this case the terms are the ones on which the parties agree together with any gap fillers.



A.
If writings do not form K and parties conduct is as if k exist



B.
K exists of what parties agree upon (including confirmations) plus any gap-fillers.



C.
Answers question:
Does k exist through conduct and what are the terms?



D.
Negates “last shot principle’




Example:

1.
B makes an offer to S that includes a “warrant of merchantability.”  S’s reply is expressly conditional on B’s assent to a “no-warranty provision.”  At this point there is no K through communication.  There has been a c/o under both UCC and CL.

2.
B does not reply.  Silence by the offeror is not usually deemed assent to add’l or different term.  S then ships goods.  B accepts the goods.  The goods are defective and B sues for breach.  At CL, the “ last shot principle” would have created a K with the sellers terms since S’s sending of the goods was performance on the c/o, and b/c B exercised dominion over them, thereby accepting S’s offer (c/o).  2-207(3) calls for a K based on the conduct of the parties with the terms being those upon which the parties agree, as well as any gap-fillers.  The UCC contains a “warranty of merchantability.” So it therefore becomes part of the K.




Case #26:

Diamond Fruit Growers v Krack Corp:

Krack had been buying tubing from Metalmatic (D) for many years.  D’s purchase orders contained a “liability disclaimer” while P’s did not.  Diamond sued Krack for damage from tubinng.  Krack sued D who defended on basis of disclaimer.  Court awarded 30% damages to P.  

Here Metalmatic’s “liability disclaimer was a c/o.  D argues that P assented to terms.  P tried to get the seller to change terms but continued to buy when he wouldn’t change.  So conduct of parties indicates a K while continuance of P to buy from D even though knew terms was not assent to terms b/c this would just be “last shot principle” all over again.  

Rule:
UCC 2-207 holds that the exchange of differing purchase orders constitutes a binding K only as to those terms on which the writings agree.  

Problem #101:

B made an offer to buy goods.  S acc. and made acc. expressly conditional on assent to X and Y.  B then requested a change to Y and they agreed to one.  S delivered goods that B accepted.  Does X become part of the K or does the UCC gap filler come into play.?

Answer:

The acc. is ECOA so it acts as a rejection and c/o.  The conduct of the parties forms a k under subsection #3.  In this particular case the objection to one of the two terms only implies assent to the other term, so it becomes part of the K unless buyer did not know about the additional term.  So the assent to the terms negates having to go to subsection 2 to determine if it becomes part of the K.

Hypothetically, if B did object to it and they were non-merchants then it would have been deemed a proposal to be added to the offer.  Here it was like the proposal was accepted.  If they were merchants, it would have become part of the K unless a,b,c, which we do not know about.  If there was a gap-filler for this and the term was in conflict the gap-filler would prevail otherwise it wouldn’t be part of the K.

*** Confirmations:




A.
Illogical b/c confirmation can’t act as acceptance if it is confirming a K that is already formed.



B.
Applies to 2 situations:

1.
parties have reached either oral or informal agreement that is followed up with formal ack. or memoranda embodying the terms of the agreement so far agreed upon and adding terms not discussed.

a.
assumption that terms are add’l and that there is no conflict between them in the two memoranda or ack.’s.


b.
same rule apply to these additional terms if they don’t conflict

2.
Where there are add’l terms in the memoranda, and they conflict, each party is deemed to object to the terms and they do not become a part of the K.

Problem #102A

X and Y exchange correspondence and enter into a written K with terms A, B, and C.  X sends a written confirmation listing terms ABC and D.  D is an additional term and may or may not become part of the K depending on how it is affected by subsection 2(a), 2(b), and 2(c), and whether they are merchants.  

Problem #102B:

Same as above but X’s memo says the terms are ABD and leaves out C.  This is an omission of a terms that the UCC does not deal with.  Go to subsection 2 to see whether D would make it in.

Problem #102C

Same as above but assume both parties send memo’s.  X’s lists ABCD and Y’s lists ABC and “not D.”  These are conflicting terms and neither become part of K.  Both parties have added additional terms that do not become part of K.  If gap fillers apply then they replace these terms

***An Invoice is a type of confirmation***

Summation of 2-207:
K then consists of terms originally expressly agreed to (written or oral), terms on which the confirmations agree, terms supplied by subsection 2, and gap-fillers. .  Inconsistent terms, and those found in only one party’s terms are knocked out.  

The same applies if A has not been formed by signed writings, but rather through conduct.

***applies only to “sale of goods cases unless court use it to reason by analogy

***R2d has borrowed the rule for “non-sale of goods” cases but presently the CL “mirror image rule” is the majority rule in “non-sale of goods” cases.

11)
Consideration:

A.
Introduction:
{4-1}


1.
Donative promises are generally not enforced.

a.
No injury to promisee, no unjust enrichment to promisor, too important to be enforced by 

law.




b.
Formal donative promise has been generally held enforceable.



2.
Gratuitous promise: promissory estoppel roots to allowing recovery



3.
Generally: unrelied on, informal, gratuitous promise is unenforceable



4.
Consideration in general required for executory agreements.



5.
Common Law:
For a promise to be binding they need C.



6.
Seal; the roots of C


B.
What is Consideration:  3 Elements of a “bargained for exchange” {4-2}


1.
Promisee must suffer “legal detriment” or promisor “legal benefit”



a.
A promise to do or promise to do what they are not legally obligated to do.

b.
refrain from doing something or promise to refrain from doing something that they are legally allowed to do.

c.
Detriment may be given by someone other than promisee, and run to someone other than promisor.


Example:


A promise to pay B $100 if B’s son C paints A’s house.  A is the promisor, B is the promisee, and C is the offeree.  Detriment comes from C yet enforces A’s promise.  It would be the same if under the offered terms C was to paint D’s house.

Problem #3 (pg. 157):

A promises B that A will sell and deliver a set of books to B if C will promise to pay for the set.  C makes the promise but A fails to deliver the books.  B sues A.  Is there C for A’s promise?

Answer:

Yes.  C/detriment need not be supplied by promisee and need  not run to promisor.  Here A is promisor, B is promisee, C is offeree and supplies consideration, which is the promise to pay.


d.
As long as consideration is bargained for and given in exchange for promise, it is valid

           2.
Detriment must induce the promise:

a.
promisor made the promise b/c he wants to exchange it, at least in part for the detriment.


b.
promisor is in offeror state of mind and not gift making state of mind


c.
bargained for by the promisor

           3.
Promise must induce the detriment:

a.
Promisse must know of the offer and intend to accept.


b.
promise must induce promisee to exchange conduct for promise.


Example:


A says to B “ if you paint my house according to specifications I will pay you $5000.  B has suffered legal detriment by painting, something he is not legally obligated to do.  Promisor was exchanging promise to pay for the act of painting.  B did the act with knowledge of the offer and with the intent to accept.  

Problem #1 (pg. 157):

F promised P that he would put her back in his will if she had an abortion.  P had an abortion and notified F.  F died w/o changing his will.  P sues the estate.  Is there a K?

Answer:

Yes K.  P had right not to have abortion.  P had abortion.  This is legal detriment.  P had the abortion with knowledge of offer and intent to accept the offer.  F bargained for the legal detriment and induced the promise.


C.
Motive and Past Consideration are not Consideration:  Necessity of Exchange {4-3}


1.
 Motive:




a.
relevant to issue of consideration




b.
it may be used to resolve issue as to whether there was an exchange intended

c.
motive is often to induce action of promisee and motive of promisee may be to gain what is being offered




Example:

Mother says to son “ in consideration of the fact that you are not as wealthy as your brothers, I promise to pay you $5000.”  This promise is unenforceable b/c the promisor has not induced or requested anything in exchange.  This is merely a statement of motive.




Case #27:

Thomas v Thomas
P was given a choice by her now deceased husband to either use house as long as she is a widow or to receive $100 from his personal estate.  She chose the house, and was allowed to stay by the sons who stated motive of their father as consideration.  They also agreed that P would pay $100 per year in ground rent.  One son died and the other refused to allow P to stay.




Rule:



Motive is not sufficient consideration for a K.  $ is valuable consideration



2.
Past consideration:



a.
parties can not bargain or exchange something that has already occurred. 

Example:

“In consideration of the fact that you have named your son after me I will pay you $5000 in 30 days.”  Unenforceable b/c promise did not induce detriment.  Promisee did not know of the offer or intend to acc. at the time of the act.  But if made promise before named the child “ If you name your son after me, I will pay you $5000.”  There is consideration for this promise.  

Problem #2 (pg. 157):

D promised to P that if P would continue to deliver to D’s brother, that D would pay for items already received and for future items to be delivered.  P duly performed.  Does P have a COA against D?

Answer:

Yes.  The promise to pay for the future deliveries is consideration for D’s promise.  It is legal detrimen, is induced by the promise with the knowledge and intent of P, and is bargained for by D.  The past deliveries are past consideration and are not valid C.  Not all C must be valid to be binding

Problem #5 (pg. 157):

H and W were living in house owned by F.  H made valuable improvements to house.  Upon H’s death, f wrote to W “ in consideration of the improvement my son made, I feel you should be compensated and you may have the option to buy the property for $13,000 when I die.”  When F dies is this promise enforceable?

Answer:

No. Past consideration is not valid C.



3.
Necessity of Exchange:




A.
Exchange is central element of consideration




B.
legislation and “promissory estoppel” theory have reduced this a little.


D.
Adequacy of Consideration:
1.
General Rule:
Courts do not review adequacy of C b./c parties make  their own bargains.  

Any detriment, no matter how economically inadequate will support a promise as long as the detriment is bargained for.

2.
Economic inadequacy of detriment:  One of the factors to be considered in determining if promise is in return for small detriment, but court is reluctant to interfere with the economic freedom of parties.

3.
Old case:
Defendant for a C had signed a guaranty to pay $10,000 of a debt owed to P.  The guaranty had no seal and was unenforceable.  D promised to pay stated sum if P would give the paper back.  Court held there was consideration for the promise b/c it was a bargained for exchange even though the paper was worthless.  D bargained for the paper.

4.
Old case:
Widow promised to pay husbands debt. In exchange the bank returned husbands note to widow.  Court ruled that the surrender of a worthless not was not C.  This is inconsistent w/ majority.  Better to rationalize that she bargained for discharge of claim rather than the note.  

5.
Exception:
promise to exchange $ or goods for a lesser amount of $ or goods at the same time and place.  


a.
R2d omits this exception on grounds that it is highly irregular.


b.
Distinguish from cases where promise to return a large sum if a contingent event occurs

Example:

A solicited $50 from B to travel to alaska to recover a gold mine, with the promise to pay $10,000 if successful.  This bears consideration since the promise to pay 200x the amount loaned was based on an singular contingent event.

6.
May constitute evidence of fraud, duress, mistake, undue influence, or that detriment was not bargained for.

Problem #6 (pg. 157):

P gave lease to JS for life.  JS transferred to D.  P demanded that D pay back rent from before he took over lease.  D said that if P could show him a deed proving that the rent was due, then he would pay both his rent and the back rent.  P showed D the deed.  Is D’s promise enforceable?

Answer:

Yes.  Even thought there is no monetary value to the deed, D is bargaining to see the deed, and P has no legal duty to show him the deed.  Thus, the act constituted detriment.  D bargained for the deed.  P performed the act with intent and knowledge.


E.
Conditions to Gift distinguished from bargained for exchange: {4-5}


1.
Unenforceable conditional promise:



Example:




A says to B “ if it rains tomorrow, I promise to pay you $10.”



2.
Gratuitous promise:



a.
bargain state of mind v gift making state of mind




b.
has promisor bargained for detriment or is it merely a condition of the gift.



c.
Is it a benefit to promisor?





1.
selfish benefit to the promisor is evidence of K making state of mind.

Case #28:

Kirskey v  Kirskey:
D wrote to his widowed sister inlaw “If you will come down and see me I will give you a place to live.”  P moved over 60 miles and stayed at residence for 3 years.  D then asked her to leave.  P contends loss in move is consideration for promise D made.  Court held that move is merely necessary condition to accept gift.  “if you will come down and see me” was a promise to make a gift.

Rule:
To be legally enforceable, an executory promise must be supported by sufficient, bargained for consideration.

Case #29:

Hamer v Sidway:
Uncle promises to pay nephew $5000 if he refrains from drinking, using tobacco, swearing, and playing cards and billiards for $ till he is 21.  This was a K even though it could be argued that uncle induce the promise for the benefit nephew and his motives were altruistic.  





Rule:



Forbearance is valuable consideration




Example:

L promised to extend lease for 4 years if T did $10,000 I needed repairs.  Offer was in writing and in the form of an option.  L suggested that T consult w/ an architect first.  L died before acc. and POA was terminated unless could show consideration to make it irrevocable.  Court ruled that since it was merely a suggestion, and not bargained for, the using of the architect  was not consideration and the offer was revocable.

Problem #4 (pg. 157):

A and B entered into a K under which A would do work and B would pay $10,000 when work done.  A did the work and B said to A “ you have done such a good job, that I’ll pay you $5000 extra.”  B pays $15,000.  May B recover?

Answer:

No.  There is lack of consideration for this promise so it is unenforceable.  One executed however, it acts as a gift and is not recoverable under K theory.  Must pursue some sort of restitution theory.  This is a gratuitous promise.


F.
Sham and Nominal Consideration: {4-6}


1.
Sham:




a.
false recital of C




b.
does sham make offer irrevocable?  Views:

1.
majority:
It may be shown that C has not been paid and that no other C has been 

given.  

2.
minority:
parties estopped from contradicting the writing or that recital gives rise to 

an implied promise to pay.  {mostly in option K’s and guaranties}






a.
Pretended exchange is accepted as real.






b.
R2d : minority if fictitious







1.
single out option K and guaranty







2.
enforceable transactions with no exchange but have economic utility.


3.
“an offer is binding if it is in writing and signed by the offeror, recites a purported C for the making of the offer, and proposes an exchange on fair terms w/in a reasonable time”



Example:

A writing says “ in C of $100 in hand paid, I promise to sell you my horse.”  The $100 was not I fact paid.  The alleged C is a Sham or a pretense, and the promise is not supported by C.  

Problem #7 (pg. 157):

D, conveyed land to P and stated that it was a christmas gift.  As part of the same transaction D agreed to pay off the 2 mortgages on the property.  At the same time one of P’s brothers gave P a dollar which she in turn gave to her father.  Is this C for D’s promise?

Answer:

No.  A dollar may constitute legal detriment but this was a sham/pretense.  D did not bargain for the dollar.  This was a valid gift but the promise is unenforceable.  



2.
Nominal C:

A.
where parties have learned that gratuitous promise is unenforceable and attempt to make it enforceable by cloaking gratuitous promise with the form of a bargain:

B.
No mix of bargain and gift.  Just gratuitous promise and a pretense of bargained for exchange.




C.
2 views;

1.
R2d:
exchange is formality rather than genuine bargained for exchange and should not 

be enforced.  Nominal = in name only.  C was in name only





2.
R1d:
contrary- ought to be a  way to make gratuitous promise binding

Example:

A intends to make a convey property to his daughter in the future.  It is worth $100k.  A intends to gift but is aware of C and drafts a document in which a promises to convey I return for B’s promise to pay $10.  If B knows or should know that the $10 is merely a token there some would enforce and some would not.

Problem #9 (pg. 157):

R owns a restaurant.  S is a supplier of restaurant equipment.  D is R corps. main shareholder.  D gave S a guaranty that read “ For and in consideration of $1 paid by S (receipt of which is hereby acknowledged) I hereby guarantee to S any indebtedness of R corp. to the extent of $10,000.”  The $1 was never paid.  At the time of the guarantee R was not indebted to S but did become indebted for $5000.  Is the guarantee enforceable?  How about if $5000 debt had been incurred before guarantee was given?

Answer:

D is the offeror and S is the offeree.  This is an offer looking to a series of Uni-k’s.  S accepts by delivering.  The delivery also provides C for the promise of D.  S is not legally bound to deliver.  It was done with knowledge and intent.  The delivery was bargained for.  S is entitled to be paid on the guarantee.  The $1 would most likely be considered a sham.  R2d says that the guarantee should be binding w/o consideration b/c it is signed and states purported consideration, is signed by offeror and is a fair exchange w/in a reasonable time.  This rule is a special rule supplied by R2d in relation to option K’s and guarantees only.

G.
Mixture of Gift and Bargain: {4-7}

1.
detriment need not be sole or even predominant inducement, but it must be enough that it was bargained for.

Example:

A is moved by friendship to sell his horse to friend for $1000 when it is worth $5000.  If there is an element of an exchange, even though the main motivator is friendship, it will be enforced.


2.
Whether there is a mix of bargain and gift or whether there is no C is a question of fact unless could 

reach only one reas. conclusion.

a.
R2d:
if promisee does not know or does not have reason to know that the promisor is 

introducing detriment into the transaction as a pretense, then promise should be enforced, unless it is clear form the facts that the C is merely a pretense.


H.
Surrender or Forbearance to assert an invalid claim as detriment: {4-8}


1.
Promise to surrender valid claim is detriment and can be C



2.
If party believes in validity of claim?  Views;




a.
Old:
not detriment b/c no right to assert invalid claim

b.
modern:
if asserted in good faith and reasonable person could believe that the claim is well founded




c.
R2d:
either GF or objective uncertainty as to validity is sufficient.




d.
 only need good faith



3.
Invalid claim:
 a claim is invalid if there is a defense to it.  




a.
void, voidable, unenforceable





Case #30:


Feige v Boehm
P became pregnant and thought in GF that D was the father.  D promised to pay $ to raise the child if P would refrain from instituting bastardy proceedings.  D after blood tests, determined P’s claim to be invalid and stopped paying.  P instituted bastardy proceedings and sought to recover $ that D promised.  

Rule:

Forbearance to assert an invalid claim may serve as consideration for a return promise if the parties at the time of the settlement reasonably believed in good faith that the claim was valid.


I.
Must all of the Consideration be valid?  Alternative v Conjunctive Promises {4-14}:


1.  Alternative promises:

a.
Party to bi-k making alternative promises:  Each must be detrimental




Example:

A promises to paint for B.  B in exchange promises to do masonry work for A or to pay the liquidated debt of $5000 that B owes A.  B has made alternative promises.  One promise is not detrimental so both promises are not C for A’s promise.  This is a void bi-k.

b.
R2d:
alternative promises are detrimental if it appears to the parties to be a substantial 

possibility that the events may eliminate the alternative that is not detrimental before the promisor makes a choice.  If choice of alternatives is in the promisee, the alternative promises provide C if any of them are detrimental.  So in example above, B’s alternative promise is detrimental b/c A is free to choose to have the masonry work done.




Example:

A promise to do paint for B and B promises to pay debt or do masonry work.  Choice of alternatives is A the promisee. A is free to choose the promise that does supply consideration for A’s promise.  Here choice is in promisee



2.
Conjunctive promises:
a.
Rule: as long as one of the conjunctive promises is detrimental, it will support a counter 

promise.

Example:

A says to B “ I promise to give you my black horse if you pay me the liquidated debt of $500 you owe me and paint my fence.”  Painting the fence supplies C for A’s counter promise.  B must paint and pay the debt to enforce the promise even though the payment is not C.  The payment of the debt is a condition that B must perform if he is to recover on A’s promise.



3.
Not all C must be valid:



Example:

Uncle promises nephew “ in C of your past good behavior , and in C of your promise to refrain from smoking for a year, I will to pay you $1000.”  If nephew makes counter promise, the promise is supported by C.  This is neither alternative nor conjunctive.  The fact that part of the C is invalid, does not prevent the valid part from serving as C.  


J.
One C will support many promises: {4-15}


1.
General rule: 1 C w ill support many


2.
General rule qualified by alternative promise rules.



3.
1 C will support promises of more than one promisor



Example: 

In C of employees promised services, the employer may promise raise, bonus, benefits.  All 3 promises of Employer are supported by one promise of employee.



Example:

Lease executed by lessor will support not only T’s promise to pay rent but also promise of guarantor that rent will be paid.

12)
Option Contracts: {2-25}


A.
Almost identical to “irrevocable offer”


B.
What makes an offer irrevocable?

1.
Option K:
Offeror’s acc. of a consideration in exchange for a promise to keep an offer open.

Example:

A makes an offer to B to sell property to B and states that the offer is open for 10 days.  This offer is revocable b/c no consideration for A’s promise to keep offer open.  If A said that the offer was irrevocable for 10 days it is still a revocable offer under the CL. However, if A bargained for and received $100 for A’s promise to keep the offer open, the offer is irrevocable b/c the promise is supported by C.  





2.
Option may be binding w/o C:





a.
CL-
binding w/o C if under seal






b..
R2d:
validates an option if it is in a signed writing and recites a purported C.

1.
R1d & R2d Section 45:
an option K arises when offeree begins to perform the act requested in a uni-k.

2.
Offer may become irrevocable under promissory estoppel doctrine.







Example:

A says to B “ if you paint my house I will pay you $1000.”  B starts to perform and A attempt to revoke.  Majority view is that part performance in a uni-k creates an option K that is irrevocable.





3.
Statutes that permit creation of irrevocable offers w/o C:
a.
NYGOL- 5-1109:  If offeror in a signed writing states that the offer is irrevocable, it is irrevocable despite lack of C.

b.
UCC 2-205:


1.
signed writing


2.
language assuring that it will be held open


3.
offeror must be a merchant


4.
may not exceed 3 months but may be renewed

5.
if the language of irrevocability appears on the offeree’s form it must be separately signed by the offeror

Example:

A, a merchant, makes an offer to sell goods to B stating in a signed writing that it is a 

“firm” offer for 10 days.  Under UCC this is an irrevocable offer.  If no time is stated 

in the offer, it is irrevocable for a reasonable time.

c.
UN Sales Convention:
any offer that expressly or implicitly states that it is irrev., would be irrev. For the time stated, and if not stated, then for a reasonable time.





4.
Nature of an option K:





a.
hybrid:
contract and an offer

b.
once determine that it exists, the rules of ordinary offer and acc. often apply but there are special rules and the offer is less easily terminated.

c.
In general the rules governing discharge of K’s apply to option K’s





5.
Termination of irrevocable offers:





A. Introduction:







1.
similar to revocable offers, irrevocable offers are terminated by:







a.
Lapse of time:









1.
 time is of the essence b/c offer is usually made irrev. for small C








b.
death or destruction of a person or thing essential to performance:









1.
impossibility of performance








c.
supervening legal prohibition of the K:









1. 
Impossibility of performance







2.
Unlike revocable offers, irrevocable offers are not terminated by:







a.
rejection
1.
Old view:
Rejection terminates irrevocable offer

2.
Modern:
Should not terminate irrevoc. offer b/c offeree has usually paid C for that irrevocability, and K rights are not generally lost by rejection of a tendered performance.

3.
UN sales convention not in accord here b/c say one can withdraw offer before receipt.








b.
revocation:









1.
by definition revocation does not terminate an irrevocable offer

c.
supervening death of offeror or offeree:









1.
does not terminate but creates a # of problems:










a.
impossibility of performance










b.
prospective inability to perform










c.
assignability of option K’s





6.
When acceptance of an irrevocable offer is effective:





a.
Rule: effective when received by offeror unless otherwise dispatched






b.
Offeror does not require protection





7.
Other types of option K’s:






a.
“binding right of first refusal”- conditional option


1.
 gives holder the right to purchase on same terms that are acceptable to owner, 

offered by other parties.

Problem #140 (pg. 145):

A makes an offer to B by mail and states that the offer will be open until noon tomorrow.  Before B accepts, A calls and revokes his offer.  (a) Is the revocation effective?  (b) Would the result be different if the offer read, “  this offer is irrevocable for 30 days?  (c) This offer is open for 30 days,  (d) this is a firm offer for 30 days, (e) I must have your answer w/in 30 days?

Answer:

(a)  There is no C to make this offer irrevocable

(b), (c), (d)  Even a promise of irrevocability is not enforceable.  R2d says it needs to be in writing and recite a purported acc. which is not done here.  NYGOL and UCC 2-205 change this.  Under UCC if A is a merchant and it is signed and the language is assuring of irrevocability and it does not exceed 3 months then the offer would be irrevocable.

(e) could possibly say that irrevocability is implicit in the offer under UN Sales Convention

Problem #105:

A sent an offer to B and stated “ this offer is not subject to revocation for 30 days.”  B immediately rejected the offer and then A stated that he withdrew the offer.  Was the offer still open to be accepted by B?

Answer:

CL- this offer would be revocable.

UCC- not revocable and offer is still open b/c.  statute is full substitute for C.  This meets the req’s of 2-205.  Rationale behind modern view is that offeree usually has paid for irrevocability.

Problem #106:

In june 1980 L agreed to lease property to T for a term of 10 years.  A clause gave T the right of 1st refusal to purchase the property during the term of the lease.  This conditional option was open for 30 days after L notified T of prospective buyer.  On June 24, 1988 T got a letter from L notifying T of the proposed sale to C.  On July 22, 1988 T sent a notice of exercise to L which was received on August 6th.  Is T entitled to purchase the property?

Answer:

The right of first refusal is a conditional option that is supported by consideration.  The consideration is the lease.  The acc. of an irrev. Offer however is binding on receipt b/c offeree does not have the worry of the offer being revoked.  This acc. is not effective

13)
Pre-Existing Duty Rule:

A.
Definition:
Where a person performs or promises to perform a legal obligation, or promises to 

refrain from refrain from doing, or refrains from doing what the person is not legally privileged to do, the person has not incurred legal detriment b/c these are all PED’s.  No legal privilege is surrendered

B.
Rule sometimes defeats justifiable expectations of parties such as in modifications where one party is only doing what they are already legally obligated to do.

C.
Duties imposed by law:


1.
Applies not only to modif. Of an existing K but also to a duty that is not contractual in nature- one that is imposed by law.



2.
Examples:




a.
wife promised by H to get $1000 at end of year if she carries out obligations of marriage




b.
hotels written promise to have a safe for valuables is not C since it is req’d by statute.

Problem #10 (pg.181):

Police officer tried to collect reward offered for the capture of a bank robber within his jurisdiction.  May he recover?

Answer:

No.  Since it was his PED to try and apprehend the bank robber, he may not collect.  There is no legal detriment suffered, though there was knowledge of the offer and intent to accept along with a bargained for act.  If the officer was on vacation in Hawaii, and off duty, he could recover b/c not working and so it is not PED.

D.
PED in 2 party cases:


1.
Attempted modification w/o C:




Example:


A hires B in august at $900 per week for one year.  In October the parties agree to modify the agreement to $1000/week.  A’s promise to pay the extra $100 is not enforceable b/c B has not suffered any detriment.  But if B were to take on even a small extra duty, the promise would contain bargained for detriment and would be a binding modification.


2.
Exceptions to PED:

A.
Rescission of original K to enter into new K is enforceable




1.
3 separate agreements:






a.
K #1






b.
rescission agreement






c.
K #2- at this point, B is under no PED

2.   A # of cases have held the PED does not apply when rescission and new K happen 

simultaneously even though the PED rule is violated by this situation.  







a.
parties clearly intend rescission to be contingent on new K







b.
R2d rejects this view.




c.
Courts will not imply rescission from new agreement.






Case #31:

Schwartzreich v Bauman-Basch, Inc.

P was hired by D.  D got a better offer and said he was going to leave unless got raise.  D acceded and a new k for the higher salary was executed.  D refused to pay the higher salary alleging that no C existed for the new K b/c of P’s PED.

Rule:
Where an existing K is terminated, by the mutual consent of the two parties, a subsequent K is binding even if no new C exists

B.
modification upheld w/o C if Mod. is made after unforeseen difficulties have arisen in the performance of the original agreement:

1.
Classical approach:  Promise to pay more is not enforceable if unforeseen difficulty does not amount to impossibility of performance.





2.
In jurisdiction recognizing this exception the mod. is binding





3.
R2d:
adopted spirit of this exception

a.
event that is foreseen as remote possibility may be anticipated for this purpose if it was not adequately covered in the agreement..

4.
UCC 2-209(1)- modification is ancillary to original exchange and has utility.  If modification is fair and equitable in view of the circumstances not anticipated when original K was formed.  





Example:


A agrees to excavate site for B for $1000.  A finds solid rock underneath and A and B agree to double the price which is reasonable for the work being done.  Under classical approach the promise by B is not enforceable b/c not impossible to perform.






Case #32:

Angel v Murray:

A entered into 5 year K with B to collect garbage for the city.  a totally unanticipated growth in construction of new homes added more than 20% to collect.  B agreed to give A $10,00 more per year for the remainder of the K.  C sued to have A pay back the $stating that there was no new consideration for the modification b/c of A’s PED.

Rule:
Where unanticipated circumstances or conditions have occurred, the parties to a K may voluntarily increase the amount of compensation for the performance of the K, even if no additional C is given, as long as as there is no coercion or duress.
Problem #12 (pg. 181):

P and D enter into agreement for sale of 4000 widgets at .65 each.  After delivery of ½, P told D that due to increased costs he would have to raise price to .75 each.  D agreed.  P delivered stands.  At what price may he be paid?

Answer:

CL/ majority : 
No C for knew agreement, and not impossibility of performance so bound to .65 each.

Minority:
if unforeseen difficulties then K.  This case is sale of goods and is governed by UCC 2-209 which allows modification w/o consideration provided it is fair and equitable.

C.
Party incurs legal detriment by giving up legal right to breach the K (third way around rule)




1.
unsound b/c breach is neither right nor lawful exercise of power




D.
Wisconsin Rule:
consideration from old agreement is imported into new one




E.
Modification under duress:





1.
most courts have generally follwed PED rule to negate such agreements

2.
New trend that is making these forced agreements binding while at the same time making it easier to set aside mod. on duress theory.  

Problem #11 (pg. 181):

P’s were sailors on D’s vessel and agreed to work for a certain price.  ½ way through the voyage the P’s demanded more $ and D promised to pay more.  Is D’s promise enforceable?

Answer:

No.  there was no new legal detriment suffered by P b/c of PED.  This was also a promise made under duress and coercion of p which is in bad faith and is not fair and equitable


C.
PED in 3 party cases:  Conflicting views



Example:

A is a jockey who enters into bi-k in which he promises to ride horse in race for B who in turn promises to pay a $1000 to ride.  Majority view holds modification to be not supported by C and thus unenforceable.  But what if C who would benefit if the horse wins, promises to pay A $500 to ride?

1.
Majority:
Traditional view that agreement is void b/c A is promising to do what he is 

already bound to do. 

a.
different if 3rd party bargains for and causes original parties to refrain from rescinding their agreement.  This is detriment b/c together they have a legal right to rescind



2.
C’s promise is enforceable only if it is a bi-k and not a uni-k (stupid)

a.
A’s promise can be consideration only if the performance which is promised is C which under the traditional view it is not.



3.
Modern:
C’s promise is enforceable whether or not it is uni-k or bi-k

a.
promise should be enforced b/c A’s PED was owed to B not to C.  A is conferring a benefit to C and some courts have held this to be sufficient even absent any detriment.




b.
less likelihood of duress in 3 party cases



4.
R2d
C for C’s promise unless PED is owed to promisor as member of the public.




Example:
police officer can not claim reward for performing act w/in scope of duty







Case #33:

De Cicco v Schweizer
D entered into agreement with A in which he contracted to pay his  daughter, who was engaged to A, $2500 per year for life with the first payment to be made on the wedding day.  D made payments for 10 years.  P held the rights to the k and sued to recover.  D argued that the agreement lacked C.  Court ruled for P holding that C existed and b/c it favors marriage settlements.  The C was the payment here b/c offer was unilateral.  ‘If you get married I will pay.’  

Rule:

A promise by a third person to 2 other parties jointly to induce them not to rescind or modify a K which they are free to abandon, is supported by C.

Problem #13 (pg. 181):

A, a subcontractor , contracts with B, a general contractor to install heating units in houses being built by B for C.  A stops working w/o justification.  C promises to pay A an additional amount if A completes the installation in accordance w/ A’s K with B.  A performs.  Is there c for A’s promise.

Answer:

No.  This was a PED.  It was a uni-k with performance being the C.  Under modern view it wouldn’t work either b/c no benefit coming to C other than benefit he has already bargained for.

D.
PED: Agreement to Accept Part Payment as Satisfaction of a debt: 


1.
Pinnels:
payment of lesser sum as satisfaction of greater sum cannot be sat. of the whole


2.
Majority Rule:
Foakes v Beer:– part payment does not discharge liability of balance
a.
payment, even if bargained for in satisfaction of an obligation, could not discharge the obligation to pay interest which attached as a matter of law b/c the defendant had only performed PE legal obligation.

b.
applies only to liquidated claims- undisputed as to existence and amount


3.
Minority:
part pay may discharge liability for balance

4.
R2d:
 discharge would be allowed if unforeseen hardships make full payment more onerous than anticipated




a.
depression 

Problem #15 (pg. 181):

P was employed by D.  D was in financial difficulty and P agreed with other key personnel that he and they would accept a lesser salary.  Is there C for P’s promise to take less?

Answer:

P is promisor, D is promisee, and ABC are offerees who supply consideration for P’s promise to accept less.


5.
Dissatisfaction with rule:
many try to find some sort of detriment in cases to get around rule




Example:

D owes C $5000. The debt is undisputed.  C agrees to take $1000, a horse, a hawk, and a robe.  The giving of the horse, hawk, and robe is detriment but the question to be determined is whether it was bargained for.  If it was, the debt is discharged.  If it was merely a token it is not consideration, and the debt is still owed 

***R2d:
Token/pretense may not serve as C

Example;

A lease calls for payment of $1275 per quarter by T.  L agrees to take $875.  L sues to recover the difference and would win under majority since T only part performing legal obligation.  Under minority view is that when a person is entitled to $ in installments, acc. of a lesser sum  discharges the duty for that period despite the absence of detriment.  If L received receipt marked “payment in full,” one could argue that there was a completed gift by L toT if donative intent is assumed.

Problem #14 (pg. 181):

T and L K for $500 a month and make oral agreement to reduce to $450.  L sues to recoup $ not paid.

Answer:

Past discharge = to gift.  Future discharge under NYGOL requires a signed writing.

Example:

D owes C $5000 here and now undisputedly due.  C agrees to take $5000 in full payment if D agrees to give C security for the debt of $1000.  The giving of the security is bargained for and D is not obligated to do it.  This would be a binding discharge of the remainder of the debt.

Example:

D owes C $5000 here and now undisputably due.  D is insolvent and C agrees to take $2500 in full payment of the debt.  Under tha majority rule this is not a discharge of the debt.  If however, C accepts the $ and requests D to refrain from insolvency proceedings or from going bankrupt, this would be considerd detriment and would thus discharge the obligation to pay the rest of the $.

Problem #16 (pg. 181);

D borrowed money from C to buy tractor and missed payments.  C was going to repossess but C and d reached agreement in which D promised to have his wages garnished in exchange for promise by C not to repossess.  Is there C for C’s promise?

Answer:

Yes.  D did not have legal duty to garnish wages, and C bargained for the $ so it is valid C.  


E.
Accord and Satisfaction of liquidated and unliquidated debt:


1.
unliquidated debt: 

a.
 where there is any dispute as to amount, liability, method of payment ect…

b.
made in good faith and reasonably asserted (even if incorrect)



2.
Accord:

a.
an offer to give or to accept a stipulated performance in future satisfaction or discharge of the obligers existing duty, plus an acceptance of that offer.

b.
Satisfaction
performance of the stipulated act or thing

c.
if not performed then look to breach of accord rules




d.
Offer of accord must make it clear that offeror seeks a total discharge




1.
if not done, any payment is considered part payment




e.
Acceptance of offer of accord may take place by:





1.
verbal assent





2.
conduct:
ex: cashing check or retaining check



3.
If accord and satisfaction discussion is necessary, it can be broken into 3 sections:




a.
have the parties gone through process of offer and acceptance (accord)?




b.
Has the accord been carried out (satisfaction)?




c.
Is the offer and acceptance supported by consideration?





1.
If not, there is no A&S






Case #34:

Kibler v. Frank:

P did work for D.  P sent bill to B for $826.  D sent check to P for $444.  In fine print on the back of the check, it said PIF.  P cashed the check w/o seeing the PIF clause.  D alleges A&S. P sues for balance due alleging lack of notice of offer of accord.  Before a debt may be extinguished by A&S, there must be a GF dispute.  The dispute here was not known to P.

Rule:
If acceptance of a check if full satisfaction of a disputed debt is not adequately and clearly expressed as an offer of accord, no binding A&S will be found.



4.
Cases:




A.
Case #1:

D owes C $100. This is a liquidated debt.  D sends a check for $50 marked “PIF” and C cashes it.

1)
Is offer of accord clearly indicating that the offeror is seeking full discharge?

majority:
PIF indicates that offeror is seeking full discharge

minority:
language is only one of the factors to be taken into account in determining whether an offer of accord has been made.

***language must be clear and conspicuous and make clear to C that C is being asked to agree that the check will be acc. as full payment of the debt.

***language does not have to be on check

2)
Acceptance?



Majority:


a.
cashing of check is acc.




b.
retention of check for unreasonable time is also acc.



Minority:




a.
retention of check is is not acceptance




b.
retention is a question of fact as to whether it is acc.




c.
uninvited check should not prompt duty to speak 





1.
if it is a cashiers check or insurance draft and is the eqivalent of property, any exercise of dominion over it = acc.

3)
consideration?

a.
debt is liquidated and thus no C exist for promise by C to take only ½ the $ since D is only doing what D is legally obligated to do.




B.
Case #2:

Same facts as #1 but assume there is a GF dispute between the parties.  C tells D that he owes $100.  D tells C that he owes $50.  D sends in check for $75 marked “PIF.”  C cashes it.  The GF dispute makes the debt unliquidated.





1)
D makes a clear offer of accord according to the majority.





2)
cashing the check is Acc. and satisfaction according to the majority





3)
There is consideration b/c each party is suffering detriment here by compromising




C.
Case #3:
Same facts as case #2, except that while D admits to owing $50, D sends a check in that amount and C cashes it.  As above there is offer, acceptance and performance.  This dispute is over C?

3)
majority:
since claim is unliquidated, there is C to support the A&S


a.
favorable b/c favors resolution of disputes


b.
B’s admission at the outset is not a binding admission


c.
creditor has dilemma:



1.
refuse the check even though it is concededly due or



2.
cash the check and forgo the balance


minority:
D is only doing what D is obligated to do

***creditor’s have tried to cross out words of PIF and then cash to show non assent to terms but this has not worked.  This is similar to acc. of goods and exercising dominion over them.  This is assent to terms through actions which override what is said.

***If UCC applies, C may be be able to cash the check under protest and reserve rights




D.
Case #4:

P and D entered into agreement in which P would do specified work and D would pay $6000 when performance was complete.  On completion, d honestly complained that the work was not according to specification.  The parties agreed to a price of $5500.  P later sent a check for $5500 and P cashed it.





*** this is very similar to case #2 but offer and acc took place before sending of check





*** A&S exist





1)
offer of accord is clear





2)
acceptance took place before sending of check and performance is the sending





3)
consideration is mutual detriment of compromise




E.
Case #5:

P owned a # of apples and asked D to get a purchaser, which D did and collected the $.  P claimed that the service was gratuitous and d claimed that the agreement was to pay D 10% commission.  P cashed the check that D sent for 90% of the total and immediately protested.





*** court found for P b/c believed that act was gratuitous





*** court also ruled that there was no A&S b/c this is principal agent case

Rule:
A debtor paying the debtors own money may attach conditions, but an agent may not b/c it is not his $.  To allow a fiduciary relationship to proceed this way would allow “flagrant abuse of opportunities and powers of a fiduciary position.




F.
Case #6:
In exchange for P’s promise to do work, D promised p to pay P 1/3rd of the receipts.  Prior to this, P had been working for D on a daily basis for which there was a sum of $17 concededly due.  P received the $17 and signed and delivered a receipt to D stating that the $17 was received in “full of all account and demands due to date.

Court ruled for P stating that there was no A&S b/c payment of a liquidated debt is not consideration to support the surrender of a second claim that is wholly distinct.  But if the 2 claims are closely related, payment of the amount admittedly due may serve as consideration for the surrender of the 2 claims in the absence of unfair pressure or economic coercion.  Whether the claims are wholly distinct is a matter for the court to decide

Problem #18 (pg. 181):

P sold and delivered bricks to D for which D was indebted $820.  P sent another delivery which D said were non-conforming.  D sent check for $820 and note that said deducting price of non-conforming bricks and asked what to do with them.  P cashed check and sues for $ of other bricks?

Answer:

Offer of accord must express clearly that it will pay no more.  Is $820 C for total amount.  No must look at both as separate shipments and 3 separate k’s with no A&S for second shipment included by cashing check for liquidated debt.  Issue of whether they are conforming goods.  Can look it like case #3 above and say that it was unliquidated and GFD.



5.
UCC 1-207:

A party who with explicit reservation of rights performs or promises performance or assents to performance in a manner demanded or offered by the other party does not thereby prejudice the rights reserved.  Such words as “without prejudice,” “under protest” or the like are sufficient

A.
Is 1-207 applicable to formation of an A&S in the check cashing context?
1.
Majority:
inapplicable to A&S for checks and governs primarily waivers and modifications.

2.
NY COA:
does not adopt this view b/c:


a.
UCC rule is fairer than CL


b.
language of 1-207 taken literally clearly refers to A&S


c.
literal reading of the code promotes its underlying policies

B.
Assuming applicability to A&S in check cashing context, will it apply to only code covered transactions?

1.
In case of work and labor, it is not code covered transaction but check falls under article 3 of the code.  

2.
Main question is whether the use of the check brings the case w/in 1-207 even though the underlying transaction is not code covered.

3.
Court concluded that A&S in check cashing context is covered by 1-207.

4.
debtor can avoid problem by adding language restricting C from reserving rights.




C.
If check is cashed by mistake:  Cases are split
1.
if it is a big business where person handling the inflow of checks holds no power to K for the Creditor, there is a UCC provision that allows C to send back the $ if cashed by mistake.

2.
If person who has direct responsibility for the disputed claim handled it and knew that it was tendered as PIF, C is not protected.




D.
NYGOL 





1.
15-103:

a.
Release signed by C is effective w/o consideration.





2.
5-1103:

a.
discharge is effective w/o consideration if it is expressed in a signed writing by the creditor

b.
could be argued that if language of PIF is on check and C endorses it, that this is a discharge.

1.
rejected by NY cases b/c such a writing is not deliberate enough to ensure intention to discharge 

14)
Consideration not required in certain commercial written K’s:

A.
Model Written Obligations Act: {5-13)



1.
Pa only state with it on books

2.
“a written release or promise… signed by person releasing or promising, shall not be invalid or unenforceable for lack of C, if the writing also contains an additional express statement, in any form of language, that the signer intends to be legally bound.”

3.
Written promise not sufficient, need extra express language

B.
Modification of K’s:



1.
consideration not required:




a.
NYGOL- modification in writing permits modification w/o C




b.
UCC 2-209(1)-no C needed for mod. and no writing needed unless:





1.
writing is required under statute of frauds





2.
mod. necessary due to terms of  original K


C.
No Oral Modification Clause:

1.
CL:

a.
parties may make oral mod. even if specified in k that can’t b/c parties cannot restrict their own power to K with each other in future.

2.
UCC:



a.
merchant and non-merchant:

1.
term on merchants form requiring that mod. or rec. be in a signed writing must be separately signed by the non-merchant.





b.
2-209: speaks to oral mod’s in violation of clause forbidding

1.
(4)- attempted mod. can act as a waiver which is effective, but retractable by giving 

reasonable notice “unless the retraction would be unjust in view of a material change of position in reliance on the waiver.”

2.
written requirement can also be overcome by conduct.

3.
part performance of oral mod. may make it unretractable


D.
Modifications under Compulsion: {5-15}

1.
Under UCC a request for mod. must be justified if it is w/o C.  Need GF and honesty and observance of reasonable commercial standards.  

2.
Duress:

a.
Threat to break K was not held to be duress in past, but is moving towards that now.


b.
“bad faith demand to modify, coupled with other factors” = duress





Case #35:

Roth Steel v. Sharon Steel

D, when market was bad negotiated with P to sell a certain amount per month to P at a certain low price.  When market got better D raised prices and P was forced to comply.  D fell behind on deliveries and said it was b/c of lack of supply but was really b/c he was being paid more by another buyer.  P sues on basis that modification was made in bad faith and under duress.

Rule:
A party seeking to modify a K must do so for commercially reasonable reasons and in good faith.


E.
Release of Accord and Satisfaction: {5-16}


1.
UCC 1-107:  discharge by release

a.
any claim of right arising out of alleged breach can be discharged in whole or in part by a written waiver or renunciation (oral) signed and delivered by the aggrieved party.”

b.
NYGOL 15-303:


1.
“A written instrument which purports to be a total or partial release of any particular claim…shall not be invalid b/c of the absence of C or a seal.”

c.
both designed to dispense with need for C

d.
to be effective as a release, the writing must contain an expression of present intent to renounce claim

e.
does not go for endorsement of check by C of part payment.


F.
Firm Offers: {5-17}


1. an offer may be made irrevocable w/o C if the statutory formalities are met. (see option K’s)


G.
Past Consideration: moral obligation and guarantees of pre-existing debts: {5-18}
1.
NYGOL: 
gives effect to writing signed by promisor or by his agent regardless ofwhether 

C for the promise is past or executed as long as the C is expressed in writing and is proved to have been given or performed and would be valid C but for the time it was given or performed.

2.
UCC-

has preempted NYGOL with provisions making it clear that no C is needed to 

validate commercial paper that fall under article 3 of the code if the instrument is given for a past debt.  There is also a provision that validates an endorsement made to guaranty payment of a PE debt of another.


H.
Coerced settlements or k modifications: {9-6}



1.
General Rule:

Threat to breach a K is not duress except in coercive situation where gov’t, utility, or common carrier has made a threat.



2.
Modern trend:
Threat to breach will constitutes duress if it  would cause irreparable injury b/c of lack of adequate legal or equitable remedy or other alternative



3.
R2d:
must be breach of GF and fair dealing



4.
UCC
followed by R2d- mod. and release w/o C must be in GF




a.
party who is subject to coercion may agree to mod. but do so under protest.




b.
withdrawn protest by under coercion is treated as a protest.





Case #36:

Austin instrument Co. V Loral Corp

Loral was awarded big gov’t K and agreed to buy parts from Austin who threatens not to deliver unless paid a lot more and guaranteed 2nd K.  Loral could not find another supplier to deliver in time and could not breach own k with gov’t so they agree to mod.  court found mod. was coerced.  Threat to breach is not in GF and fair dealing.  R2d says a party may insist upon higher price if there is economic justification for it.  Here it seems to be w/o good cause, and with knowledge that loral has K at set price with gov’t, and that more charges could be detrimental too them

Rule:
A K modification is voidable on the ground of duress when the party claiming duress establishes that its agreement to the modification was obtained by means of wrongful threat from the other party which precluded the first party’s exercise of free will

15)
Problems arising in Bi-K: {4-12}


A.
Consideration in Bi-k:



1.
uttering of promise does not provide consideration on its own



2.
promise is C only if performance promised would be C




Example:

B says to A “ if you promise to pay me the $50 you owe me, I promise to give you a hat worth $10.”A promises.  B’s promise is not supp by C b/c the act of paying is a PED of A


B.
Mutuality of obligation:


1.
“both must be bound or neither is bound”-too general



2.
Really “mutuality of C”




a.
if one party in a bi-k has not suffered detriment, neither party is req’d to perform.




Example:

B owes A liquidated debt of $1000.  A promises not to collect for 6 months and B promises to pay at the end of 6 months.  Earlier rule would make A’s promise unenforceable and B’s enforceable, but under doctrine of MOO neither party is bound.





Case #37:

Texas Gas v Barrett:

D contracted to buy gas from P.  P was req’ to provide ways and means for the provision of the gas but assumed no obligation as to quantity and quality of gas.  D refused to pay based on void bi-k theory of lack of MOO.  TC found for D.  Reversed on grounds that P had obligation to provide and, maintain facilities and equipment for the supplying of gas.  This was not an illusory promise by P b/c they were bound to provide what was available.





Rule:



MOO is essential to the enforcement of a K


C.
Uni-k’s and MOO:



1.
traditional rule:
no MOL b/c at no point is  offeree bound to perform



2.
when offeree performs it is detriment and there is MOC




Example:

A owes B $100.  A promises to pay B if B paints fence.  B performs.  B may sue on uni-k breach or on original claim but only one.  A is promising to do what obligated to do but that is not at issue.  B’s detriment is what counts.  The fact that A did not suffer detriment as well does not matter in uni-k b/c no MOO.


D.
Voidable and unenforceable promises:



1.
Fraud, duress, and lack of capacity usually render K voidable



2.
Unenforceable promise:




a.
enforcement is subject to SOF or SOL



3.
Voidable and unenforceable promises are C for counter promise 




Example:

A, an infant enters into k with B, an adult.  A may avoid K.  A’s promise though voidable serves as C for B’s promise.  There is no MOC problem.


E.
Illusory promises:


1.
If one of the promises by one of the parties is illusory, there is a void bi-k



2.
illusory is an expression that has promissory terms in it but is really not a promise


3.
Old:
if illusory it is void

4.
Modern trend:

against finding illusory nature and dismissing K on technical lacking of 

mutuality.

a.
This is done by adding GF and reasonableness

*** key is to ask if parties acts are being restricted in any way

Example:

A makes promise to B to spend as much time as he deems necessary to develop the business.


F.
Consideration supplied by implied promise:
1.
inferring promise from entire fact pattern rather than from language to avoid the illusory promise problem.





Case #38:

Wood v. Lady Duff-Gordon

D promised to give P an exclusive agency and P promised to pay ½ of the profits to D.  P was already established in his business.  D broke the exclusive agency agreement by placing her endorsement on some design w/o P’s knowledge.  P sues for breach and D claims that there is a void bi-k b/c there is no C for P’s promise b/c promise is illusory.  Court held that there was an implied promise in this agreement that P would use reasonable efforts.  P’s promise to give monthly reports and to get copyrights where needed showed the intention of the parties.  W/o implying duties on the part of P there would be no business efficacy to an agreement that was obviously intended to have.










UCC 2-306(2)- best efforts.

Rule:
While an express promise may be lacking, the whole writing may be instinct with an obligation through an implied promise that is imperfectly expressed to form a valid K

*** distinguish between reasonable efforts and GF discretion.  If Lady duff were suing Wood, it is possible that Wood used GF and discretion but that the Efforts were not reasonable under the circumstances.


G.
Right to terminate a K by promisor by virtue of provision it contains:


1.
case #1:
A and B enter into Bi-k.  a promises to provide services for a year and B promises to pay certain wages.  B retains power to terminate w/ 30 days notice. 

These are alternative promises by B to either pay the wages for a year or for 30 days.  Both are detrimental so no C problem.  UCC unconscionability clause does not apply b/c not sale of goods.





Case #39:

Central Adjustment Bureau v Ingram
Ingram and other who worked for P were compelled to sign a non-competition clause after they started working.  D’s started own business and P sues for breach.  Court found that promise of D’s was supported by C of P forbearing to terminate employment, and C for P’s promise is working for reasonable amount of time which they more than did.

Rule:
A non-competition clause signed at any time up to shortly after employment begins is supported by C, as is such a clause signed at any time where sufficient post agreement employment continues.



2.
Case #2:




same as above but B reserves the right to terminate at any time by giving notice;




Old:
giving notice is not detrimental b/c at B’s discretion




Modern:
giving notice is detrimental (if it is a bargained for alternative)




UCC:
Reasonable time (not applicable)



3.
Case #3:




same as 1 but B reserves the right to terminate w/o any notice at any time.




Old:
promise is illusory




UCC:
unconscionable (NA)




Modern:
ignore ‘at any time” and make it reasonable time



4.
Case #4:
Same as 1 but assume that B reserved the right to terminate at any time but made no mention of notice.  




Courts are split:
some interpret notice, some do not.




UCC:
reasonable notice





Case #40:

Miami Coca Cola V. Orange Crush Co.

D agreed to give P exclusive right to sell crush in a certain territory.  The agreement was a perpetual license.  P agreed to sell, bottle ,and use best efforts.  P could terminate at any time.  D terminated.  Court found lack of MOO b/c promise by P was illusory.  UCC does not apply b/c most of case has to do with license agreement and only small part is sale of goods.  The majority view is to ask which part of the k predominates.  If P had put in a notice provision, the promise would not have been illusory, it would have been alternative promises by P to either perform or to give notice.  2-309 would then apply to allow reasonable time necessary for party to make other arrangements.

Rule:
Where one party’s obligation may be terminated at any time, MOP will allow the other party to terminate at any time as well regardless of K obligations.  There must be a promise for a promise

*** in general under modern view, a promise is not rendered insufficient as to C by reason of a power of termination by the promisor.


H.
Are conditional and aleatory promises conditional?


1.
Conditional promises:




a. is promise illusory a result of condition attached to it?

b.
if happening of the event is outside the control of the party who makes the promise, it is not illusory.  

c.
if outside of promisors unfettered discretion it is not illusory




Example:




1)
A promises to pay $500 if “I feel like it” = illusory



2)
A promises to perform “if war does not break out” = not illusory
3)
A promises to buy real property from B if he is able to obtain a loan = not illusory but requires best efforts.




Case #41:

Mezzanotte v Freeland

P entered into a K to buy RP form D.  The K was contingent upon P being able to secure a 2nd mortgage from a certain bank on satisfactory terms.  D sought to avoid the K on basis that P’s promise was illusory and hence there was no MOO.  Court found MOO based on GF.  Here since it is based on “satisfactory to buyer,”  need GF and reasonable efforts

Rule:
There is no want for MOO where one party may exercise discretion, provided that discretion is exercised in GF.



2.
Aleatory promises:




a.
conditional on the happening of a fortuitous event supposed by the parties to be fortuitous.

b.
not illusory b/c based on an event that is wholly or at least partly out of the 
control of eiother party.

Example:

1)
In C of payment of $100 A makes promise to repay $10,000 if he recovers a gold mine = NI

2)
F has 2 sons A and B.  A and B agree to split $ from will no matter what the breakup is.  All of $ was left to A.  b may enforce eventhough there was no actual detriment.  Tha promise may be enforced b/c a bargained against the possibility that B would be favored.  Both believed the event to be fortuitous, so promise is binding even if wiil has already been drafted in A’s favor.


I.
A void K is not necessarily a nullity:  Forging a good uni-k from a bad bi-k:



1.
if there has been performance under the k it is not necessarily a nullity



2.
If void bi-k, then treat it as if it were an offer looking to a uni-k to the party who performed




a.
2 req’s:





1.
all req’s of offer and acc. must be filled





2.
act performed must be detrimental.



3.
If party who performs first provides good C then it is good uni-k

Example:
Uncle promises to pay X $ if doesn’t take drugs.  Promise is not supp. By C, but if he pays 1st, then X’s promise is supported by C and forge good uni-k




Example:

D owed P undisputed liquidated debt.  They entered into an agreement in which P agreed to forbear from suing for 6 months, and D promised to pay after 6 months.  P forbeared for 6 months and then brought action on D’s promise to pay debt.  This bi-k was void for lack of MOC.  But now we can forge a good uni-k out of it.  “if you forbear I will pay.”  The forbearance is detrimental.

Example:

Sale of goods.  Parties fail to agree on quality of goods but S sends a particular type that the buyer accepts.  Bad Bi-k b/c of lack of material term.  Good uni-K formed by acquiescence.




Example:

D agreed to appoint P as his exclusive agent in a territory in exchange for P’s promise to develop a market for D’s products.  P was paid a commission for each sale.  There was no duration.  This bi-k was indefinite and therefore void do to the lack of the material term.  Once P made sales, we can forge a good uni-k out of it by making series of uni-k’s on which P performed.  More modern cases wouldn’t even need to go this far b/c would conclude a good bi-k for a reasonable time.

16)
Requirements and Output K’s: {4-13}

A.
Requirements:
quantity term is measure by requirements of buyer


1.
Validity:




a.
used to be deemed illusory

b.
majority:
 case not illusory b/c could find C in buyers surrender of privilege to buy elsewhere.

c.
minority:
refused to enforce agreement when buyer was entering into new business or was a middle man.

d.
UCC 2-306:

valid


1.
“a term which measures the quantity by the output of the S or the req’s of the B means such actual output or req’s as may occur in GF except that no quantity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to any normal or otherwise comparable prior output or req’s may be tendered or demanded.


2.
GF and commercial standards of fair dealing.






Case #42:

RA weaver v Asphalt Construction Co.
D was a sub-k for gov’t contract that called for limestone.  D got price from P but stated that it was for bid purposes only.  P sues for breach.  D claims that this is a req’s K which fails for lack of MOO.  Court held for D.  There was no req’t and therefore D had no obligation.  D informed P, so failure to place an order was not breach.  Req’s K carry with it GF oblig.

Rule:
A requirements K is one that contains MOO and is enforceable if MOO exists.


2.
How much may a req’s buyer demand?




A,
CL: 2 views:




1.
actual GF req’s





2.
his normal Req’s





3.
estimate had no effect




B.
UCC: good faith req’s





1.
2 exceptions:

a,.
if stated estimate, B not entitled to amount that is unreasonably disproportionate to estimate

b.
if no  estimate, or max or min, “any normal or otherwise comparable prior req’s”

which essentially means that the buyer can’t demand an amount that is disproportionate to the reasonably foreseeable quantity at the time of K.



3.
May a req’s buyer diminish or terminate Req’s?



A.
UCC:
buyer may go out of business or change businesses if it is done in GF 





1.
this is so even if req’s are significantly less than normal prior req’s





2.
debate over whether shut down is in Gf if it is to curtail lossses



4.
Non-exclusive requirements K’s: Does req’s buyer have duty to promote goods?



A.
UCC 2-306(2):
best efforts




B.
req’s are usually exclusive




c.
Comment 5:
duty exists if goods are for resale and B has an exclusive territory.

17)
Unconscionability: {9-37 thru 9-40}


A.
UCC 2-302:



(1)
court as a matter of law reserves right to determine that a part of K is U and not to enforce it



(2)
parties may have reasonable opportunity to to present evidence based on commercial standard



1.
2 prong test:




a.
what is commercial standard, and is the clause in question completely out of whack with it?




b.
principle is prevention of oppression and unfair surprise



2.
Unfair surprise:

a.
a burdensome clause that does not come to the attention of the party adhering to a K, will be struck down if a reasonable person would not expect to find it in the K and the reason it was not noticed is its burial in small print, or the inability of the adhering party to comprehend the language.


Example:


A checks his coat and is given a plastic token on the back of which in small print that A does not notice, there contains a disclaimer of liability for more than $25.  The limitation of liability is ineffective unless it can be shown that a was aware of the token, or that the party should have reasonably expected the clause to be a part of the K.




Case #43:

Weaver v. American Oil

A franchise agreement between A, a company, and B, the worker, contains a clause whereby the latter agrees to indemnify A against liability for the negligence of its employees on the premises.  An employee negligently causes the injury of B and many others.  This clause constitutes unfair surprise and unless the party knows of the clause and actually assents to it, it is invalid.

Rule:

Where there is no showing of a voluntary knowing and understanding release of rights, there is unequal bargaining power, and the clause is grossly unfair, the court may find it unreasonable


3.
Oppression:
a.
provisions of a K that are assented to but are grossly one-sided may be voided or modified by the court.  A K that suffers from total one-sidedness may be voided.



Case #44:

Toker v Westerman
P bought refrigerator from D for $1100 when it was worth only $350.  Court found it unconscionable



Rule:



A flagrantly excessive price for goods may be deemed U


Example:


A poor, non-english speaking person agrees to pay $1000 for a $350 appliance.  Recovery may be reeasonable price.


Example:


A homeowner agrees to pay $2500 for home improvements worth $1000.  The contractor does very little work before the buyer repudiates.  No recovery for contractor.



4.
Hybrid:
lack of knowledge and undue benefit to drafter of K




Example:

B a welfare mother of limited education has bought furniture from S on installment plan.  B then buys a stereo on credit from C while still in debt to C, and C makes her sign a “cross collateral clause” that gives him a security interest in anything she has bought from him until her debt is reduced to zero.  B defaults.  This clause is not able to be understood by the average person, much less B and it can not be said that B assented to these terms or even knew of them.  This clause is also unreasonably favorable to S.



5.
Other acts that refer to unconscionability:



a.
UCC 1-203:
GF in its application to performance of a K




b.
Uniform Consumer Sales Practice Act:





1.
took advantage of consumers inability to protect selffor any # of reasons





2.
grossly over priced





3.
consumer was unable to receive a substantial benefit from the transaction





4.
no reasonable probability of payment in full by consumer when entered into K





5.
transaction induced was heavily one-sided





6.
misleading statement of opinion that consumer was likely to rely on to his detriment.




c.
Consumer Uniform Credit Code of 1974
18)
Promissory Estoppel: {6-1 thru 6-7}

A.
Common Law:




Donative promise is not effective b/c no C, even though reliance on promise exists


B.
R1d:

A promise which the promisor reasonably expects to induce action or forbearance of a definite and substantial character on the part of the promisee, and which does induce such action or forbearance, is binding if injustice can be avoided only by th enforcement of the promise.



1.
Elements:




a.
promise




b.
promise is one which would reasonably lead the promisor to expect action or forbearance




c.
reliance must be of substantial natureand must be injurious 




d.
reliance must be of the kind that the promisor should have reasonably expected




e.
promise will not be enforced unless injustice can be avoided only by enforcement




f.
full recovery or no recovery


C.
R2d:



1.
4 important changes



a.
taken out “definite and substantial character” though they are still factors to be considered




b.
added new clause for “flexibility of remedy”




c.
provides for contingency of reliance of 3rd party
d.
adds clause that provided that a charitable subscription or a marriage settlement is binding w/o proof that the promise induce action or forbearance

Problem #8 (pg. 276):

At the request of B, a bank, D gave B a note.  B gave D a written statement to the effect that D would not be held liable on the note.  B put the note on books of bank and listed it as an asset and was shown to bank examiners.  The bank goes bankrupt.  Can the note be enforced against D?

Answer:

Reliance on 3rd person promise.  Can never be enforced against d by B.  


D.
Roots of PE:



1.
Family:




Example:

Uncle promise N that if P would take a trip to Europe, he would pay him for the expenses.  C existed though the detriment was not really bargained for.

2.
Gift of Land:


Example:

A promises to make a GOL to B.  B with knowledge and intent takes possession of the land and makes improvements.  B relied on promise and is entitled to specific performance based on modern PE theory.



3.
Bailments:




Example:

A agreed to transport a keg free of charge.  A damaged it through his own negligence.  An action lies for breach of implied promise to use due care.  B relied on the promise and suffered injury.  There is no C for this  gratuitous promise.  If a had refused to take possession of the keg it would have been non-feasance and no COA would lie.  This was a case of misfeasance



4.
Gratuitous agency:

Example:

A told B, an agent of the life insurance policy with which she had her husbands lie insurance policy that she did not have the $ to pay the premium.  B said not to worry and that it would be taken care of.  I reliance on the promise by B, A did not obtain a loan for the premium.  This is nonfeasance by B but the promise is still enforced.  Used to not be enforced.  If B had atttempted to take care of it and negligently messed it up this would be MF.



5.
Charitable subscriptions:



Example:

A promises to pay B a college $50k in four installments over the course of the year.  Two payments are made before A dies.  R2d requires charitable subscription to be enforced despite any C or injurious reliance.





Case #45:


Salisbury v. Northwestern Bell

D promised to give $ to P.  D sent a letter of confirmation of donation.  D refused to give $.





Rule:




Charitable subscriptions will be enforced as a matter of public policy



6.
Marriage settlements:



Example:

A and B are engaged.  F promises to pay $ if they get married.  There is C here if doing something not legally obligated to do and shown that F is bargaining for the marriage rather than promising a conditional gift.  If legally bound then no C.  If were going to get married any way, there is no injurious reliance.  So R2d provides that such promises are enforceable w/o proof that the promise induced the act of forbearance.


E.
Modern Trend:
Use PE in just about any gift promise case where all elements are present


F.
Doctrine is not limited to gratuitous promises:



1.
To make an offer irrevocable:




Case #46:

Drennan v Grouse
A gives bid to B who relies on bid in his own bid.  A revoked the bid before acc..  The bid  by A was a mistake but not one so unreasonable that B should have known.  Old view is that A may revoke prior to acc. by B.  Under PE it is irrevocable until B learns that it has been awarded the K and has reasonable time to notify a that the offer has been acc.

Rule:

A promise which the promisor should reasonably expect to induce action or forbearance….is binding if injustice can be avoided only by enforcement

Problem #13 (pg. 276):

B sent a letter to S stating that B would buy poultry from S.  S began raising 7000 chickens.  Even though this is mere preparation the offer is made irrevocable under R2d b/c of PE.



2.
To enforce a promise that is part of an otherwise unenforceable or defective K:





Case #47:

Feinberg v Pfeiffer Co.

A worked for B for 40 years.  In consideration of that, b promises to pay A $200 a month when A retires.  When A retires he does not work in reliance on promise.  B pays for a while and then stops.  Past C is not C so this is a void-bi-k.  PE would enforce the promise under injurious reliance on promise.  A quit and did not continue to work or try to find other work in reliance on the promise.





Rule:



R1d rule above



Example:

T had a 99 year lease at $10,000 per year.  B/C of war conditions, L agreed to reduce rent to $5K so that T could stay in business.  After 5 years when conditions improved, L raises it back to $10K and sues for back rent.  Old rule is that Mod. is void for lack of C.  T had injurious reliance however for the 5 year period so promise is enforced.  Future rent is $10K.  The injurious reliance was A’s loss of $ for staying in business.


Case #48:

Grouse v. Group Health Plan

D withdrew employment offer after P had resigned from previous employer in reliance on offer of employment by D.  P suffered loss of wages for time it took to find new job.  This is void bi-k b/c neither party is committed to perform , and therefore no C exists.

Rule:
One resigning employment in reliance on a job offer may recover damages if offer is withdrawn



3.
To enforce a promise made during preliminary negotiations:




Example:




A was assured by B that if B took certain steps and raised $, B would grant A a franchise.  In 

reliance on the promise, A sold his business, and bought a franchise to get experience and then resold it, acquired an option to buy land, and moved closer to where franchise was going to be.  A got $.  At first B approved but then demanded that A get a letter that $ he got was a gift.  A refused and sued.  At this point the agreement was too indefinite to be considered a K.  under PE, A was permitted to recover amount he spent in reliance.

19)
Parol Evidence Rule:


A.
Introduction: (3.2)


1.
Generally-final agreement of parties supersedes tentative terms discussed in negotiations.



2.
PER comes into play only where last expression is in writing and is a binding K



3.
Integration:



a.
Generally:

a writing that is final




b.
total integration:
a writing that is final and complete





1.
may not be contradicted by PE 

2.
may not be supplemented by consistent additional terms




c.
partial integration:
final but does not completely express the parties K





1.
may not be contradicted by PE 

2.
may be supplemented by consistent additional terms



4.
To what type of evidence does the PER relate?
a.
Prior, Contemporaneous, subsequent agreements
1.
PER applies to terms agreed upon prior to or at the same time as the integration regardless of whether the term is written or oral.

2.
PER does not apply to subsequent agreements.

a.
by statute it is possible to prohibit oral proof of a subsequent agreement by inserting a NOM clause





3.
PER rule applies to a writing that is final embodiment of an agreement and is a K.

4.
Contemporaneous:
dispute as to whether PER should apply



a.
Williston:
Generally accepted view!!

1.
contemporaneous oral excluded by rule, but not contemporaneous written

2.
contemporaneous writing should be deemed to be a part of the integration and therefore admissible into evidence.

b..
Corbin:



1.
terms are either prior or subsequent

Problem #6 (pg 311):

S and B entered into an written agreement for the sale and purchase of a truck.  The writing was absolute in form and contained a provision “ There are no promises, verbal understandings, or agreements af any kind pertaining to this K other than specified herein.”  The instrument was dated 9-6.   At the trial B tried to introduce evidence that either on 9-5, or 9-7, S’s general manager agreed that b might try out the truck for a week and return it if not satisfied.  Is this admissible?

Answer:

If it was on 9-7 then it is subsequent to the agreement and does not come within the PER and is admissible.

If it was on 9-5 then it is a prior agreement and is subject to the PER and is inadmissible b/c there is no C for the oral agreement.  But under UCC 2-209 one does not need C to modify a K.



5.
Policy and analytic rationales:



a.
to give the writing the preferred status to prevent against perjury

b.
to give the writing the preferred status b/c analytically the writing supersedes any previously offered terms.

c.
to encourage everything in writing to avoid risk of losing benefit



6.
Role of judge and jury:



a.
questions of intent are normally factual in nature




b.
in PER the question of whether parties intended an integration is a question of law

c.
if PER does not apply, the term is admitted and the jury decides whether term was actually agreed upon.


B.
Is the writing integrated? {3.3)



1.
First Issue:
whether parties intended the writing to be final embodiment of agreement?





a.
If it is final, it is at least partial integration




2.
a writing that evidences a K is not necessarily a final embodiment of a K.





a.
if not final then PER does not apply
ex:

a note or memo prepared by one party but not shown to the other is not an Int. because not assented to by other party.  It is merely evidence of the agreement.

Ex:
a draft K that looks final but not assented to by one of the parties, is not final

b.
need not be signed or in any particular form to be final




3.
Confirmations:
sent to other party





a.
often held to be an Int. if no response by other party





b.
may only be a partial Int. where complete




4.
any relevant evidence is admissible to show that the writing was not intended to be final





a.
question of law that is factual in nature because it deals with intention of parties.




5.
crucial point is that parties have regarded as final embodiment





a.
the more complete and formal, the more likely it will be considered final





b.
most writings that evidence a final K are at least PI

C.
Is the writing a Total Integration? Second issue: {3.4}


1.
Tests:




a.
Four Corners Rule:




1.
if looks complete on its face to judge by looking solely at writing > Total Int.





2.
rule losing favor b/c very difficult to tell strictly from writing




b.
Collateral Contract Concept: 2 views
1.
view #1:
existence of TI does not prevent agreement that are independent of writing to be introduced as long as main agreement is not contradicted.


a.
Under this approach there can be at most a PI.

2.
view #2:
main issue is whether the term relates to the subject matter dealt w/ in the writing at all.  


a.
if dealt with = TI


b.
if not dealt with = PI

3.
This concept has caused some problems b/c can get a promise/ agreement that the main agreement is silent to and is not contradicted by so don’t know if which is main agreement.

Example:
B buys car from S and they contemporaneously agree to let B store car in S’s garage for one year for $75/month.  This poses no problem b/c separate agreements each supported by own C.  But what if B says that S promised garage for no C?  Don’t know which is the real main agreement and whether garage is part of it.  But under this concept the evidence of the agreement would be admitted b/c K is silent and terms are not inconsistent, even though seemed to be complete w/o it.

Case #49:
Mitchill v. Lath-(prior agreement)

Action for specific performance.


P bought some property from D pursuant to a full and complete sales K.  P sought to compel D to perform on his parol agreement to remove an icehouse on neighboring property.

Rule:
An oral agreement is permitted to vary a written K only if it is collateral in form, does cnot contradict express or implied conditions of the K, and consists of terms which the parties could not have reasonably been expected to include in the written K

Held:
For D.  Here the parol evidence is closely related to the subject matter of the K.  It can also be argued that it contradicts the terms of the K.  P should have put this in K b/c it is a term which the parties should have reasonably included in the K





Case #50:

Lee v. Joseph Seagram And Sons









Action for damages on an oral agreement.

D’ orally promised to set P’s sons up in a distributorship as part of the consideration for the sale of P’s business to D under a written K.

Rule:
A collateral oral agreement not covering or contradicting the terms of the contemporary written agreement may be proved by parol unless the written agreement id deemed a TI.
Held:
For P.  There was a long business relationship between the parties and the oral agreement was different enough as to not put it in the K.  The lack of an integration clause as was customary is further proof that the pral agreement was valid.

a)
the TC took a corbin view and looked to the intent of the parties.  The AC took a williston view and decided that it was natural to omit and thus it was a PI.  There was no contradiction of terms so added if jury believes.

b)
If S said that B had orally promised to buy for $500 more then this would be contradictory and thus inadmissible to the agreement

Problem #1-(pg 311)

A and B made an oral agreement and signed a writing that incorporated its terms.  However, they were not fully satisfied and agreed to redraft it.  Is this a TI?

Answer:

This is not an integration b/c a and B do not consider this to be a final embodiment of their agreemnt.




c.
Williston’s Rules:  3 Rules -Majority Rule- Adopted by R1d-objective approach
1.
Rule #1:
If writing has a “merger clause” which is a clause that stipulates that the writing contains the entire agreement, then there is a total integration unless





a.
obviously incomplete





b.
clause was result of fraud or mistake



***even merger clause does not prevent enforcement of separate agreement w/ separate C





2.
Rule #2:
If no merger clause then make determination by looking to the writing
a.
consistent add’l terms may be added if obviously incomplete on its face or 

b.
even if complete on face but the undertaking of only one party ( bonds, bills, notes)=PI. 






b.
so basically if obviously incomplete, it can be at best a PI





3.
Rule #3:
If writing appears to be complete then it is total, but it is partial if:






a.
alleged add’l terms were the type that naturally entered into in separate agreement.

i)
this rule is the reasonable person test and does not look to actual intent but to the presumed intent of the parties.

ii)
test is that if it would have been unnatural (according to the reasonable person) to exclude (or natural to include) the term from the writing, then there is a TI with respect to the term even if it is not contradictory.  But if it would have been natural to omit then it is a PI and can be supplemented by consistent additional terms

iii)
The question of TI is relative to the term offered.

Problem #5 (pg 311):

B entered into an written K by which S agreed to sell and B agreed to buy its requirements of raw material for a stated C.  There was a merger clause in the K.  At the trail B sought to introduce evidence that S violated the contemporaneous oral agreement that S would sell 50 shares of its stock to B for an agreed price.  Is this agreement admissible?

Answer:

Yes, evidence of the agreement is admissible  b/c even in the presence of a merger clause does not prevent enforcement of a separate agreement for separate C.




d.
Corbin’s Approach:  “A writing is normally a PI”-Today’s trend- UCC Accord
1.
only prior and subsequent agreements exist.> There are no contemporaneous agreements.





2.
PER applies to prior agreements oral or written.  ( in accord with williston)

3.
rejects reasonable person approach and looks for actual intent of parties rather than presumed intent




4.
Issue:
whether parties actually agreed or intended the writing to be total and complete?






a.
court determines whether to merge prior agreements.






b.
all relevant evidence is considered on issue of intent






c.
merger clause is only one of the factors in determining a TI




e.
The UCC 2-202:
“terms with respect to which the confirmatory memoranda of the parties agree or which are otherwise set forth in a writing intended by the parties as a final expression of their agreement with respect to such terms as are included therein may not be contradicted by evidence of any prior agreement or of a contemporaneous oral agreement but may be explained or supplemented by:





(a)
by course of dealing or usage of trade or by course of performance

(b)
by evidence of consistent add’l terms unless the court finds the writing to be have been intended as complete and exclusive statement of the terms of the agreement

1.
clause (b)


a.
actual intent of the parties sought 

b.
presumption that there is a PI, which can be overcome if: (CL presumption of TI and must prove PI).


1.
parties actually intended TI or

a.
an example of this may be a merger clause but the trend is to0 give effect to the merger clause only if it is a dickered term and not boiler plate
2.
certainty test- whether it is certain that parties in same situation would have included the term

d.
UCC in accord with Williston on contemporaneous agreement and that integration question is a question of law.

2.
clause (a):

a.
COD, COP, TU, can be used to supply consistent add’l term even if TI


b.
even TI is treated as PI in relation to these terms


c.
only question is whether it contradicts the writing

d.
Merger clause generally does not rule out this type of evidence unless specifically referred to.

3.
“confirmatory memoranda”

a.
CL= TI if no response from other party prior to performance



1.
generally agreed that can have TI based on a single confirmatory memorandum


b.
UCC= presumed to be PI unless 1)parties intended it to be final and complete or 2)if term offered certainly would have been included. (changes CL).




f.
CISG
1.
“a contract of sale need not be concluded in or evidenced by writing and is not subject to any other requirement form.  It may be proved by any means.”




g.
R2d (corbin)




1.
major premise: use corbins rule of actual intent to determine TI or PI





2.
Even if this test leads to TI then consistent add’l terms ok if






a.
alleged agreement is made for separate C






b.
the offered agreement is not w/in the scope of the integrated writing






c.
the offered terms might naturally be omitted from the writing





3.
Basically impossible to have more than PI





4.
no clear stand on contemporaneous agreements (seems to be in accord w/ corbin)


D.
Is the offered term consistent or contradictory? {3.5}


1.
Williston & Corbin:
a.
Implied in law terms may be contradicted.



2.
UCC and Modern view:




a.
to be inconsistent, a term must contradict an express term of the integration



3.
Courts are more less likely to exclude if implied in law versus implied in fact



4.
Courts have held the offered term to be inconsistent where:




a.
contradicts express term of the K




b.
contradicts a merger clause

c.
contradicts an inference that all of the seller’s obligations were listed (ex: if listed obligations and buyer says seller orally agreed to other obligation.)

d.
contradicts an implied-in-fact term

5.
Overall there is no clear cut answer as to what is contradictory or consistent

Problem #4 (pg 311):

The parties enter into a written construction K which did not state a completion date.  At the trial the contractor attempted to admit evidence of a contemporaneous oral agreement in which the completion date was agreed upon.  Is this evidence admissible?

Answer:

No.  Time of performance is an implied in fact term which is construed to be a reasonable time.  This becomes part of the initial agreement.  Cannot contradict a term in the K so not admissible.  If it is natural to omit a term, which it is not here, then it is rarely inconsistent, but this is not the case here.  (I think bender has opposite answer to this case and says should not imply reasonable time as gap filler.)

Example:


L and T sign 2 year lease under which T agrees not to sell tobacco but may sell soft drinks.  T tries to introduce evidence of an oral contemporaneous agreement that in C for not selling tobacco, L had promised to T the exclusive right to sell soft drinks

1) four corners = excluded, 2) Williston = would have been natural for parties to include = TI ( 

the court used this reasoning, 3) Corbin = term admissible b/c contemporaneous terms not excluded by rule, and issue of whether TI is moot here, 4) UCC = does not apply in this case, 5) R2d = no stance on contemporaneous agreements but would probably be PI and issue of whether consistent or contradictory.  Would probably be considerd add’l b/c it does not contradict an express term of the writing and would be admissible.

Example:

DM and wife conveyed ranch to DM’s sister and husband with option to repurchase.  DM went bankrupt.  Trustee and wife tried to repurchase and grantees assert that there was a prior oral agreement that option was personal to grantors.  Under Williston assume integration and first decide TI or PI by asking if it would have been natural for parties in situation to include this term.  Probably not b/c limited space on deed, so PI.  Next question is whether it is contradictory?  It seems to contradict the implied term (free assignability) by asserting an exclusive right.  The implied term is implied in law and can therefore be contradicted.

Example:

S and B enter into written agreement for the sale and purchase of a truck on 9-6.  On 9-7, they orally agree to let B try it out for a week and if unsatisfied then B can return it for a refund.  Agreement is subsequent to the writing so PER does not apply.  The issue is one of C for the oral modification and in most jurisdictions S’s promise would be unenforceable b/c no C on B’s side so no detriment.  UCC 2-209(1) would change this b/c agreement to modify needs no C under UCC.

Example:

P and d entered into K where D agreed to buy 31K tons of X during the next year.  The K specified a price per ton.  D took only part of the 31K using defense of TU that 31K was merely a projection.  UCC applies b/c SOG 2-202(a) – TU or COD may be used to supply consistent add’l term even if TI.  Court here decided that TU was consistent add’l term but could have reached other decision which basically shows haw hard it is to decipher consistent from contradictory.  The case also dealt with a merger clause and held that the clause did not rule out TU evidence b/c did not specifically make reference to it.


Case #51:
Paymaster Oil v. Mitchell





Action for breach of K.

D agreed to sell his entire crop to P which they estimated would be approximately 4000 bushels.  Severe weather caused the output to be only 1800 bushels.  P was forced to buy at a higher price to cover its own K obligations and brought suit for the difference.  D brought PE of conversation with P that the 4000 bushels was an estimate only.  The court said it was consistent and additional and ruled for D.

Rule:

Where the writing was not intended to be an integration and is not intended to cover all of the negotiations, PE of consistent additional terms is admissible.
Held:

For D.  The K was merely a memorandum of the parties basic agreement.  It specifically referred to the conversation in question and would appear to indicate that there are other factors which may have been discussed.  The PE offered does not contradict the writing, and are admissible under the CL and UCC.

a)
court could have found a better way to look at it and say that the source of the supply was the S’s farm and that b/c of the unusual weather there was an impossibility of performance problem.


E.
Merger Clauses: {3.6}


1.
states that the writing is a final, complete, and exclusive statement of all the terms agreed upon



2.
Williston’s First Rule:  Majority



a.
a merger clause will ordinarily resolve the issue of TI




b.
Two Exceptions (merger clause is voidable)





1.
obviously incomplete





2.
included by mistake or fraud



3.
Minority:




a.
merger clause is only one of the factors to be considered in determining whether TI




b.
clause should not have any effect unless actually agreed upon


F.
The PER does not apply until it is decided that a K exists:{3.7}
1.
generally agreed that PE is admissible to show that a writing that appears to be a K was never formed and  that agreement is void or voidable, even allowed in the face of a merger clause.  This can be done by showing:


a.
sham, not intended to be operative, fraud, mistake, unconscionable, illegal, CP to formation

b.
Many cases hold that fraud include promissory fraud where party who made promise has no intention of performing.


c.
policy:

PER should not be applied until decided that there is a K



2.
Defect in Formation Cases:



a.
writing was not intended to be operative




1.
party may testify that what appears to be a K was never intended to be operative 






ie.
Sham or non-final agreement




b.
Contract was intended to be effective on the happening of an express condition
1.
generally agreed that that failure of the condition (oral or written) to occur may be shown despite what would otherwise be deemed a TI even if there is a merger clause

2.
theory is that the agreement is not in effect until condition occurs so there is nothing to contradict.

3.
conceptually difficult:


a.
courts have adopted the rule but not if the condition contradicts a specific term

Example:


P and D agreed to transfer stock of each to a new corporation.  P made the transfer and D refused to do so stating that P and d had orally agreed that agreement would not be oprative unitl an equity expansion fund of 672K was procurred.  This was a CP to the formation of the K and could be received as evidence to show that there was no K until this occurred.  Some courts allow this type of evidence only if it does not contradict the explicit terms of the writing.




c.
Fraud:

1.
general rule:
proof of fraud in the inducement may be shown to avoid the written agreement even in the face of a merger clause and even if the evidence offered specifically contradicts the writing or a merger clause.

2.
Promissory fraud:

where party makes a promise w/ the intent not to perform it

3.
fraud in the inducement:
false statements of fact that induce a party to contract

4.
fraud in the execution:
deception as to the contents of the writing


ex:
one party tells the other that an orally agreed to term is in agreement and it really is not.


2 views:


a.
failure to read precludes the evidence


b.
modern:
fraud is greater evil than failure to read




d.
Mistake:




1.
a mistake recognized in law that induces an agreement is ordinarily voidable





2.
PER does not prevent a party from giving evidence that a K is void or voidable




e.
illegality and unconscionability:





1.
illegality:
makes a K void or voidable






a.
PE admissible in either case even though there is a contradiction of the integration






b.
clause may be excised from K





2.
Unconscionable:
pretty much the same




f.
consideration:

1.    Majority:
1)recital of C in the writing or 2)where there is an attempt to show that the only promise made by one party in what appears to be a TI was not in fact made, may be contradicted upon the theory that the rule does not relate to recitals of fact.





2.
Minority:
opposite- applied primarily in option and guaranty cases

3.
Where not sure if the is C on one or both sides can bring PE b/c if not sure about C then van only be a PI or less so won’t be contradictory.




g.
Rule of Non-formation of K under UCC:




1.
no specific mention under UCC so according to 1-103 follow CL where UCC silent

Problem #7 (pg 312):

P had been working for D for a year as an employee for a fixed salary.  Subsequently the parties signed a document which stated that P was an independent K’or.  According to this writing P was to be paid according to the work done and was to carry the necessary workers comp insurance.  P sues on the initial K for unpaid salary and offers to testify that the second agreement was not binding and that its purpose was to enable the D to avoid the compensation law.  Is the evidence admissible?

Answer:

Here the K was a sham and illegal so there was no K and PE is admissible to show that a K is a sham, void, or voidable, fraudulent or under duress……  PE is admissible to show that there was never a K to begin with.

Promissory fraud- making a promise with no intent to perform on it = intent to decieve.  The best remedy is to avoid the K but that does not help in some cases so the court will “reform the K” and rewrite it for the P (this is not a common remedy but a better one).


G.
Application of the PER to 3rd persons:{3.8}[


1.
non-parties to a K are bound by the PER


H.
Interpretation {3.9} (this is not PER)
*** rule have 2 purposes:
1)
to protect the writing from being varied by extrinsic evidence (similar to PER) and 2)
to what extent will we allow the parties subjective intent to govern the meaning of the agreement?



1.
Interpretation involves ascertaining the meaning of the parties



2.
Construction:
relates to the legal effect of words used.



3.
In deciding what a communication means, there are 2 fundamental questions:




a.
whose meaning is to be given to a communication?

b.
what evidence may be taken into account in applying the standard of interpretation selected.





i)
this question involves the PER





ii)
the issue relates to the admissibility of extrinsic evidence with respect to the meaning






a.
extrinsic evidence:

1.
prior, contemporaneous, surrounding circumstances, evidence of subjective intention, what the parties said to each other with respect to meaning, usages, course of dealing.


I.
The Plain Meaning Rule and Ambiguity As Its Opposite {3.10}
1.
If writing appears to be plain and unambiguous on its face, its meaning must be determined w/o extrinsic evidence. = no ambiguity

2.
this rule condemned by UCC, R2d, etc…

3.
two approaches to question of whether extrinsic evidence is admissible to show that a term of the written agreement is ambiguous

a.
Rigid:
bars evidence to demonstrate that what appears to be a plain meaning is actually ambiguous.



4.
ambiguity = susceptible to more than one meaning




a.
question of law for the court




b.
mere existence of disagreement by parties does not establish ambiguity




c.
once determine ambiguity, question is what extrinsic evidence is admissible to clarify




d.
Old view:
used extrinsic evidence for latent but not patent ambiguity




e.
modern:
latent and patent



5.
Williston’s Rules:  {3.11}




a.
against the plain meaning rule, but would not admit all types of extrinsic evidence



b.
lays down  different rules for integrations and non-integrations

1.
integrated writings:
what a reasonably intelligent person acquainted with the usages and circumstances, would attach to the integration or to any disputed term.
a.
excludes what parties said to each other about meaning and what subjectively believed the writing meant

b.
court seeking meaning of the words at the time and place used and not searching intention of parties

c.
Opposite to Corbin who looks for intent and that writing is not the agreement, it is only a manifestation of the agreement.




c.
Interpreting integrations:





1.
Williston’s Standard:

a.
standard of reasonable expectation (objective theory of K) = meaning that the party making the manifestation should reasonably expect the other party to give to it.

Ex:
What A as a reasonable person would conclude what B would understand the expression to mean.

b.
unambiguous non-integration:


1.
all extrinsic evidence is admissible except evidence of subjective intention


2.
if non-int. is ambiguous subjective intention evidence allowed

c.
Subjective intent evidence:


1.
if parties agree as to meaning of term > K with that meaning

2.
If parties disagree as to material term > K / meaning of party who was unaware of the ambiguity.

3.
parties disagree as to material term and equally blameless = no K 

*** what parties know or should have known is ordinarily a question of fact.

4.
If both at fault but one more than other = no K b/c don’t weigh relative fault of parties.

Case #52:
Raffles v Wichelhaus
B agreed to buy cotton from S.  Shipment was to be from bombay on the “peerless.”There were 2 peerless ships, one in october and one in december.  B meant october and S meant december.  Three possible scenarios: 1) if both meant same = K for that, 2) if different intent = if one party had reason to know then use party who is not at fault interpretation, 3) if both knew or should have known, or if both were faultless = no K.  

(under Corbin below #2 situation is whoever is less at fault based on what parties know or should know. In #3 agrees no K if dealing w/ material term.)

Rule:
Where neither party knows or has reason to know of the ambiguity or where both know or have reason to know, the ambiguity is given the meaning that each party intended it to have.

Held:
PE is admissible to show that both parties intended a different purpose.  If different meanings are intended there is no K if the ambiguity relates to a material term.  There was no meeting of the minds and no K.

Case #53:
Pacific Gas v. GW Thomas (anti-plain meaning rule)

Action for damages for breach of a K.


D contracted to repair P’s steam turbine and to perform work at its own risk and expense and to indemnify P against all loss and damage.  D also agreed to procure not less than 50k insurance to cover liability for injury to property.  But when the turbine rotor was damaged, P claimed it was covered under that policy while d said it was only to cover injury to 3rd persons.

Rule:
The test of admissibility of extrinsic evidence to explain the meaning of a written instrument is not whether it appears to the court to be plain and unambiguous on its face but whether the offered evidence is relevant to prove a meaning to which the language of the instrument is reasonably susceptible
Held:
The court found the language to be ambiguous and the need for extrinsic evidence to clarify the intentions of the party.  Extrinsic evidence can be precluded only where it is feasible to determine the meaning of the words from the instrument alone.  Rationale interpretation requires at least an initial consideration of all credible evidence to prove the intention of the parties.



6.
Corbins Approach – R2d – UCC: {3.12}



a.
Corbin: 
even if unambiguous integration, all extrinsic evidence is admissible

1.
subjective intent evidence:
agrees with williston on #1&3 but allows court to weigh relative fault.



a.
if one party is more guilty than the other, then apply meaning of less guilty


b.
standard is between “reasonable expectations” and “reasonable understanding”

a.
a K exists in accord w/ the meaning the promisee could rely upon, provided that the promisor had reason to foresee that the promisee had reason to attach this meaning. (issue is who is more responsible for the difference in meaning)

2.
R2d and UCC generally in accord.

3.
If one is more at fault than the other then K for one who is less at fault (r2d in accord)






Case #54:
Trident Center v. CGLI










Appeal from dismissal of a K action.

P’s action was dismissed based on the courts ruling that the K was clear and did not allow for prepayment of a loan which P sought to establish by PE.

Rule:
PE is admissible to raise an ambiguity in a K even where the writing itself contains no ambiguity.

Held:
B/c language cannot infallibly communicate the true meaning or intent  of the parties to a K, PE must be allowed where intent is an issue.  Reverses and remanded.



7.
Rules in Aid of Interpretation and Rules of Preference: {3.13}




a.
goal of interpretation is to determine the common intention of the parties- if they had one




b.
writing must be interpreted as a whole





1.
all the writings that form the transaction should be interpreted together




c.
determining intent:
COP, COD, TU in this, order are of great weight.

d.
once all admissible evidence on record, and rules of interp. applied, court may still not know intended meaning of parties so:


1.
lawful and reasonable favored over unlawful and unreasonable interpretation


2.
if two reasonable inter., preference to the the one which makes it enforceable

e.
R2d:

1.
if a term is added to a standard form, it is to be preferred over any conflicting term in the form.

2.
a specific term is preferred over any conflicting general term

3.
express terms have greater than COP>COD>TU

4.
Typed term over printed term if any inconsistency in between the two

f.
once attempt to ascertain the true intention of the parties is exhausted, it may be appropriate 

to construe the language against the drafter



g.
If more than one reasonable meaning and public interest involved, construe in its favor




i.
any agreement should be construed with covenant of GF and FD and Conscionability



8.
Deciding Omitted Terms: {3.14}

a.
A gap which causes a dispute where the parties have not agreed upon or even discussed a situation




b.
either the parties did not foresee, or they just they foresaw, and failed to make a provision
c.
PE admissible to determine if the parties had expressed any intention on the matter extrinsic to the writing.

1.
if court finds no intent, and interpretation and rules of preference do not help then it is an omitted term, and court should apply a term that comports with community standards of fairness and policy


a.
courts may supply terms of GF, “best or reasonable efforts,” “reasonable notice”

2.
other terms are used to fill gap “ b/c it is what the parties must have intended, and only failed to express them”



9.
Are questions of interpretation ones of Law of  Fact? {3.15}
a.
General rule is that it is a question of law despite the meaning essentially being one of fact.




b.
reasoning:
jurors are unsophisticated

c.
where extrinsic evidence is introduced in aid of interpretation of a writing, the question of meaning should be left to the jury, unless after taking the evidence into account reasonable minds could reach only one decision

d.
where extrinsic evidence is not introduced, it is a question of law as to the meaning of the writing.



10.
Parol Evidence Rule and Interpretation: {3.16} – Recap:





a.
Plain Meaning Rule:
no contradiction permitted b/c all extrinsic evidence is excluded

b.
Williston:
Foresaw possibility that PER could be contradicted by Interpretation so he structured a rule for integration that does not permit contradiction of the integration by evidence of what said to each other about the meaning of the language or by subjective intent evidence.

c.
Corbin & R2d:


1.
PER should have no effect on question of interp, and that before extrinsic evidence can be excluded, the meaning of the writing must be ascertained.

2.
All types of evidence admitted on the issue of meaning

a.
limitation:  “the asserted meaning must be one to which the language of the writing read in context is reasonably susceptible in the light of the evidence introduced.”

d.
UCC: rejects plain meaning rule and has provisions that relate tinterp. W/ regard to COD, COP, and TU.



11.
COD, COP, Usage: {3.17}



A.
UCC:

1.
COD= “ a sequence of previous conduct between the parties to a particular transaction which is fairly to be regarded as establishing a common basis of understanding for interpreting their expressions and conduct.


a.
involves conduct prior to the agreement in question


b.
can be established by testimony of parties
2.
COP= involves conduct after the agreement has been made as “ where the K for sale involves repeated occasions for performance by either party w/ knowledge of the nature of the performance and opportunity for objection to it by the other….’


a.
can be established by testimony of parties

b.
subsequent to writing so aspect of PER that deals w/ add’l terms does not apply to it


c.
When COP used to add add’l term the issue is modification or waiver


d.
COP may add or subtract a term.


e.
COP can be used for interpretation:

UCC 2-208(1):
any COP accepted or acquiesced in w/o objection shall be relevant to determine the meaning of the agreement

3.
Usage of trade = “ any practice or method of dealing having such regularity or observance in a place, vocation , or trade as to justify an expectation that it will be observed with respect to the transaction in question.




a.
can be established by expert testimony




b.
CL-requirements of TU:

1.
legal, notorious, ancient, continuous, reasonable, certain, universal and obligatory




c.
UCC 

1.
has no ancient, immemorial, universal, certainty.

2.
reasonable = requirement against unconscionable K’s and clauses

3.
instead of notorious must be regularity of observance

d.
Are parties bound by TU?


1.
General Rule:
bound if party is or should be aware of it



2.
if in the trade, bound by the TU even if ignorant of it



3.
Parties may express that TU do not apply


e.
For what purposes may a trade usage be used?



1.
May be used on the issue of meaning 



2.
may be used to add a term to the agreement

a.
CL- may be added as add’l term if it is not inconsistent w/ the agreement.  If natural to omit and there is a merger clause then still admissible as long as it is not inconsistent.




b.
UCC 2-202 – in accord w/ CL



3.
May be used to to contradict the plain meaning of the language




ex:
K for 10K shingles.  Usage = 2 packs = 10K even though less than 10K.


f.
UCC 2-202 = TU and COD always admissible

UCC 1-205(4) = evidence is not always controlling where it says “ the express terms of an agreement and applicable COD or TU shall be construed wherever reasonable as consistent w/ each other, but where such construction is unreasonable, express terms control COD and TU, and COD controls TU.


g.
For what purposes may COP be used?
1.
b/c it is subsequent to the writing, COP may be used to add a term.  The issue is modification or waiver and not the PER.

Example:

M sues B for electronic equipment supplied and delivered.  By the terms of the

Writing, B had no right to return conforming goods and obtain credit.  B asserts

that the agreement was continually ignored and that he had returned 210 units for

credit over a period of time.  The issue is COP and UCC 2-202 states that COP is

the best indication of what the parties meant.  But some courts would exclude 

evidence under 1-205 and 2-208.  The court should also consider the question of 

modification and waiver b/c a COP is subsequent to the integration

Case #55:

Columbia Nitrogen v. Royster and Co.





Action for breach of K.

The TC excluded proffered evidence concerning trade custom and practices offered to aid in the construction of a written K.

Rule:

The UCC 2-202 authorizes admission of custom, usage, or prior dealings to vary the express terms of a written K.

Held:

What Columbia is attempting to establish is a practice which is so prevalent in the industry that the parties impliedly contracted in reference to it making it a part of the their K.  There was nothing in the k that referenced the exclusion of this custom

Case #56:

Southern Concrete v. Mapleton Contractors

Action for breach of K.



D contended it could introduce PE of custom and usage to explain terms in its K to purchase concrete from P.

Rule:
PE of custom and usage cannot be used to alter the terms of an unambiguous K.

Held:
In this case the clear meaning of the agreement was expressed in the writing and even though custom in the industry may be to treat quantities liberally, that was not the intention of the parties here.  The evidence is suppressed

Problem #10:
(pg 312):

The parties entered into an agreement for the sale and purchase of coal in which the quantity terms was expressed in “metric tons” rather than “dry metric tons.”  One of the parties sought to introduce evidence that there was a COD which showed that there was a common basis between the parties for interpreting metric tons” to be the equivalent of “dry metric tons.”  Is this evidence admissible?

Answer:

This evidence is admissible except under the plain meaning rule but this is SOG so UCC 2-202, and the modern view both hold it to be ok to admit the evidence.  But under 1-205 (4) the COD must be reasonably consistent with the expressed terms or the expressed terms take priority.

Problem #11 (pg 312):

M-V Corp, a manufacturer sues B an authorized dealer for the price of an electronic equipment supplied and delivered.  The agreement provided that B had no right to return conforming goods and obtain a credit.  B now asserts that the parties continually ignored the agreement and that over a period of time 210 units were returned for credit.  May this evidence be introduced as a relevant COP?  May it be introduced as the basis of a modification.?

Answer:

The COP is subsequent to the writing and is thus not affected by the PER.  Under UCC the COP is admissible to aid in interpretation (2-202) but under UCC 2-208 it is inadmissible b/c it is inconsistent with the expressed agreement and the expressed agreement takes priority.

20)
Statute of Frauds:


A.
Introduction {Section 19.1}:
1.
When Oral promises became enforceable in England, perjury and subordination became a problem so in 1677 Parliament enacted an Act for the Prevention of Fraud and Perjuries.  

a.
Sections 2 and 4 are important for K-  

1)
Section 4:
“….any agreement not to be performed within one year from the making thereof….shall be in writing and signed by the party to be charged therewith, or some person thereunder by him lawfully authorized


2.
Policy arguments for SOF:



a.
promotes certainty – lack of which and false testimony usually stem from bad memory 




b.
shows that act was serious and volitional

3.
There is much criticism of the SOF b/c like the PER can lead to unjust ends in certain circumstances, and there are some ways around it, but it is still very much a part of the legal workings today.


a.
Cons-
may prevent oral terms actually agreed upon from being received in evidence

b.
UCC has adopted a modernized form of the SOF for sales and certain other transactions, while eliminating many of the bad aspects of the doctrine.



4.
Terms:




a.
covered by statute = statute applies = not to be perf. w/in 1 year

b.
sufficient memorandum = if don’t have this it is still possible to enforce the K by taking it out of the SOF by:



1)
full performance on one side


2)
promissory estoppel 

c.
If no K to take out of SOF then K is unenforceable



5.
Comparison to PER:




a.
SOF-
K does not need to be in writing, only need memo of one to be charged




b.
PER-
requires no writing, only comes into play after writing


B.
Contracts Not To Be Performed Within One Year:



1.
Computation of the One Year Period {19.17}:



a.
Test-
When will the performance be complete (not how long the performance will take)?

1)
Example:

On 1-10-98 A K’s a Bi-k to make a one hour appearance on 2-1-99 = this K is WITHIN the SOF.

2)
Generally accepted -
 if A K’s to work for B for one year with the work to begin more than one day after the K date, the K is w/in the SOF, but if work begins the very next day then it is not w/in the SOF on the theory that the law will disregard fractions of a day

a)
but if parties restate bargain when employment begins, the year begins to run from then

b)
do not count day on which it was formed

b.
B/c of the lack of a discernable rationale for the SOF the tendency of the courts is to give it a narrow construction



2.
Possibility of Performance Within One Year {19.18}:

a.
The SOF, due to the courts desire to limit the doctrine, has been interpreted to mean that it only applies to a promise or agreement which by its terms does not admit performance w/in one year from the time of its making.

1)
If performance is possible w/in one year, however unlikely or improbable, it is not w/in the SOF

a)
Example:

X promises Y on 10-22-98 that he will cut and deliver timber by 10-22-00 is not w/in the SOF b/c it can conceivably be performed w/in the year

b)
Example:

X promises to build Y a house w/in 15 months = not w/in the SOF







1}
In General K’s of indefinite duration are not w/in the SOF




b.
Issue-
Would it be a breach of K to perform in less than a year?





1)
if Yes = w/in SOF





2)
if No = not w/in SOF

a)
Minority View-
take into account how the parties intended or expected that the K would be performed, and if they expect performance to exceed beyond a year from the making of the K then = w/in the SOF.




c.
Despite the narrow construction, cases do fall within the SOF:





1)
Example:

A promises to work for B for more than one year = w/in SOF





2)
Example:

A promises B not to compete for 2 years = w/in SOF





3)
Example:

B promises to pay monthly installments for 2 years

a)
Exception:

employee who gets a bonus or commission which cannot be paid or calculated until after a year has passed = Generally held to not be w/in SOF

Problem #1 (pg 763)

P and D entered into an oral K for services for one year to be rendered by P.  The term of the service was to begin as soon as P could amicably sever his employment with his present employer.  Is the K w/in the SOF?

Answer:

This K is not w/in the SOF b/c it is possible w/in the terms to be performed w/in a year.  At first glance do not look at what is really going on, and just focus on the one year rule.  D has no SOF defense.

Problem #2 (pg 763):

On 11-20 P and D entered into an oral K whereby P would be employed as D’s advertising manager.  The employment was to be for one year with the term commencing the following 1-1.  P commenced working on 1-1 as agreed and on 1-2 P and D had a conversation in which the terms of the condition and the employment including the period of employment were again discussed and agreed to.  On 6-15, P was fired.  P sues and D raises the SOF defense.  What result?

Answer:

The original K was w/in the SOF provision but once P started working and the two parties restated the K, it took it outside of the SOF and the defense is no longer valid.

Problem #5 (pg 763):

Which of the following is w/in the SOF?

a)
A agrees to work for B for 2 years?



Answer:

W/in SOF

1.
what if say that it was a personal service K and sya that if A dies w/in time then obligation of discharged?
It is still w/in the SOF

b)
A agrees to work for B for A’s lifetime, not exceeding 2 years>


Answer:

Not w/in the SOF b/c A can die w/in a year

c)
A agrees to work for B for 2 years if A lives that long?



Answer:

Can go either way

d)
A agrees to work for B for 2 years but if A dies the K shall be terminated?



Answer:
W/in SOF b/c terminating does not equal performance and does not take it out

Problem #6 (pg 763):

D, a grocer, sold his stock of groceries and his good will to the P and orally agreed that he would not re-enter the business in the city for 5 years.  P sues for breach of this oral promise.  D raises the SOF defense.  What result?

Answer:

Cannot be performed w/in one year so it is w/in the SOF but counter argument is that if D dies w/in a year the essential purpose has been fulfilled b/c essential purpose is forbearance which is attained on his death.



3.
Contracts performable w/in One Year but Conditional On A Certain Event {




19.19}:



a.
K’s of indefinite duration -
not w/in the SOF




1)
Example:

A K’s to pay B 10k on the sale of certain property = not w/in SOF b/c can be done

2)
Insurance k’s for more than one year-  generally not w/in the SOF b/c the contingency on which the payment is promised could occur w/in one year.

3)
Example:

Warranty on a pressure cooker = not w/in SOF even of explosion happens 2 years later

4)
Example:

Oral promise by RR to maintain a switch so long as the P need = not w/in SOF

b.
SOF does not bar enforcement of a K to leave a will, or to pay a sum at the death of a named person b/c the contingency of death could occur w/I one year.

a)
Though in some states a K that cannot be performed before the end of a lifetime = not enforceable.  



1)
Example:

A promise to pay B 10k when A dies.  This promise is not w/in the SOF b/c A may die w/in a year.  But in some jurisdictions, a promise to leave a bequest is required to be in writing

4.
Promise of Extended Performance That Comes to an End On the Happening of an Event That May Occur Within a Year {19.20}:
a.
Example:
A promises B permanent employment.  This is a K of indefinite duration and not a fixed term and the k by its terms is conditioned on the continued life of B and the condition may cease to exist w/in a year if B dies.  and not w/in the SOF.  

b.
Example:

A promise to supply B goods for the duration of the war.  A’s promise is not w/in the SOF b/c the war could end w/in a year.

c.
Example:

A promises to pay for the support of a 4 year old child until the child becomes 21.  Since this promise is to last for 17 years ( a definite duration) it would seem to be w/in the SOF b/c it can not be performed w/in one year.  But the majority of courts hold it is not w/in the SOF b/c the purpose of the K can be fully performed w/in one year if the kid dies.  (look for contradictory cases in “no competition clauses)

A counter argument to this is that the death of the kid would result in the defeasance of the K and not the attainment of its essential purpose.

5.
K’s for Alternative Performances and K’s with Options to Terminate, Renew or Extend {19.21}:
a.
Alternative performances-
If a party promises one of 2 or more performances in the alternative, the promise is not w/in the SOF if any of the alternatives can be performed w/in one year.


1)
It does not matter which party has the right to name the alternative



a)
Example:
A promises either to work for B for 2 years or to deliver 20 bales of cotton w/in 6 months.  B/C the 2nd could be performed w/in one year, the promises are both not w/in the SOF.



b.
Option to terminate-





1)
Example:

A and B enter into an Oral K by the terms of which A promises to work for B for 5 years and B promises to pay A at a fixed rate, and both have the right to terminate the K by giving 30 days notice.


a)
Majority view-
w/in SOF b/c the termination is not performance 

b)
Minority-
not w/in SOF b/c alternative promises 1) to perform for the 5 years or 2) to perform up to the time of election and then exercise the right to cancel which can be done w/in a year.

c)
New York-
SOF does not apply if the option to terminate is bilateral or if the option is in the D, but SOF does apply if option of termination is only in the P





2)
Example:





Same as above but only employer has right to terminate on 30 days notice?






Answer:






Majority-
D had SOF defense b/c the termination provision does not count






Minority-
D has no SOF defense b/c it is an alternative promise

3)
Example:

Reverse the above fact pattern to read that employer is trying to enforce against employee:






Answer:






Majority-
D has a SOF defense b/c w/in the SOF


Minority-
D has no SOF defense b/c only P in this case had the right to terminate so no alternative promises to take outside of SOF.


New York-
Since the option to terminate is not bilateral and it is not in the D employee, and it is only in the P employer, the SOF does apply.




c.
Options to extend or renew-
same split as in termination cases.

1)
NY-
If the option to extend or renew that could require performance for more than one year is held by the P alone, the K is w/in the SOF.  If the option is bilateral or is held by the D alone, the K is outside the SOF.



6.
Is a Promise or a K w/in the SOF 1 Year Section {19.22}?
a.
General Rule-
If any of the promises on either side of a bi-k can nit be fully performed w/in one year, all of the promises in the K are w/I the SOF = K is unenforceable by either party in the absence of a sufficient memorandum or in the absence of performance




1)
Example:
A promised to either work for B for 2 years for 2 hours a day or for 6 months for 8 hours per day and B in return promised to work for 2 years.

Answer:

B’s promise is w/in the SOF and A’s is not.  The general rule is that if one is w/in then all are w/in





2)
Example:







B for 6 months and A same as above.






Answer:






Whole K is not w/in SOF

3)
Example:
A promises to pay B 10k in semi-monthly installments depending on which one B does, the 6 months or the 2 years.


Answer:


Can be done w/in 1 year if do the 6 month promise so no SOF defense



7.
Effect of Performance on the One Year Section {19.23}:




a.
Full performance
1)
Majority-
full performance on one side renders a K w/in the SOF enforceable

a)
some jurisdictions w/in the majority require that the perf. Must have actually happened w/in one year to be enforceable

2)
Minority-
perf. Is ineffective to render a K enforceable restricting the performing party to quasi-k recovery.

b.
Part performance-
generally agreed that part perf. on one side is not enforceable unless according to some the K is divisible or under estoppel


1)
quasi-k recovery also available here to the performing party



8.
Unilateral K’s {19.24}:
a.
Majority-
Uni-k’s are enforceable w/o reference to SOF stemming from majority view that where P has fully performed, the SOF does not apply.

b.
Minority-
even in minority juris, arguably not w/in SOF


1)
Example:

A says to B “ if you walk across the bridge 2 years from now I promise to pay you $10.  A’s promise is not w/in the SOF b/c the K does not arise until B performs.  This would be different if the promise was to pay B more than one year after B performed the act which created the K.

2)
NY-Case-

D promised to pay P a 5% commission on all sales made by D if P introduced D to X.  P performed and D set up SOF defense.  This K was unilateral and did not arise until the performance.  The court held that the promise of D was w/in the SOF b/c the promise was perpetual rather than indefinite in duration in which the contingency is expressed in the K (I promise to deliver goods for the duration of the war) and it terminates the K relationship.  In this case the promise if D continues into the future continuously.  The court also did not take into account the fact that X could die w/in a year.

3)
NY case #2-


P in an oral agreement promised D the exclusive distributorship of D’s beer as long as D sold beer in the area.  2 years later D signed a new distr..  P sued for breach and the court held that SOF was not a defense indicating that by the terms if the K the D could terminate w/in a year.  



9.
Relationships Among the Various Provisions of the SOF {19.25}



a.
traditional view-
one year section applies to all K’s no matter what their subject matter




b.
A K may fall under more than one provision of the SOF and in this case apply the stricter 

c.
It has been held that a SOG case must comply with the SOG provision and the 1 year provision.

1)
modern view-
if a K for SOG satisfies the UCC SOF provision, it need not satisfy the SOF 1 year provision even if it performance is impossible w/in 1 year.




d.
The SOF applies to any agreement in C of marriage except mutual promises to marry.


C.
What is a Sufficient Writing or Memorandum and the Effect Thereof: 



1.
Introduction-{19.26}


a.
If a K is w/in the SOF it is enforceable if there is a sufficient writing or memo



2.
Parol Evidence and the Memorandum {19.27}:

a.
Memo-
a memo sufficient to satisfy the SOF need not be an integrated writing but the distinction important:

1)
Writing non-integrated-
can be that the oral agreement contained essential terms diff. from or add’l to the memo.  Thus the party to be charged may get a dismissal b/c the memo does not contain all of the essential terms of the agreement.

2)
Writing integrated fully-
cannot be changed, contradicted or supplemented to show it is innacurate.

3)
If the party seeks to introduce oral evidence in order to establish terms that are not in the memo for the purpose of having them enforced, the SOF has its own exclusionary rule.


a)
But consistent add’l non-essential terms may be shown unless there is a TI.



3.
The contents of the Memo {19.29}:



a.
Memo must state with reasonable certainty:

1)
the identity of both parties- but the parties need not be named if the memo sufficiently describes the parties- extrinsic evidence to clarify the description is ok.

2)
the subject matter of the K- so that it can be identified from the writing or with the help of extrinsic evidence.

3)
the essential terms and conditions of all the promises of the K- and by whom and to whom the promises are made


a)
still in dispute as to whether the C must be stated if the C has been executed

b)
Essential terms-
must be stated only w/ reasonable certainty and must be read in the light of reason in construing the terms

4.
The Form of the Memo and When it is to be Prepared- Necessity for Delivery {19.30}:



a.
Writing:

1)
may be in any written form (receipt, telegram, correspondence, check, a letter, suicide note)

2)
must “amount to acknowledgement by the party to be charged that he has assented to the K that is asserted by the other party”

3)
need not be prepared 1) with the purpose of satisfying the statute or 2) at the same time that the K is made


a)
R1d -
must be made before suit is brought

4)
need not be delivered
5)
need not be in existence at the time of suit- as long it was in existence at some time




b.
Recordings, e-mails, and oral-stipulations:





1)
recordings-
no uniform response as to whether it is can be deemed a writing

2)
oral-stipulation-
made in an open court satisfies SOF even though not 

signed by the party to be charged.






a)
NY statute-
a writing includes anything create in electronic communication





3)
Faxes-
most courts say the preprogrammed names on faxes are not considered signatures




c.
Admissions:-
an admission in a pleading court satisfies the SOG writing req’ts




d.
Usage, COD, COP:

1)
As an abstract proposition the SOF cannot be waived by an actual or imputed agreement but a consistent usage, or COD can be the basis of an estoppel and a COP may modify the K.



5.
Signed by the Party to be Charged {19.31}:
a.
Signature =  any memo, mark or sign that is written, printed, stamped, photographed, engraved or otherwise placed on any instrument or writing with the intent to execute or authenticate.

b.
Must be authenticated by party to be charged

1)
authentication-
signer assents to and adopts the writing



a)
If the name is inscribed at the end, that is prima facie evidence of authentication.

c.
Need not be signed by both parties-
 only by the party to be charged

1)
party to be charged-
ordinarily the D, but in the case of a counterclaim it is the P

a)
since one only need to sign this will create situations in which the k is enforceable against only one party.

1}
Example:


One party sends a written offer and the other orally accepts.  A is the party to be charged.  But if A is to perform 1st, A may demand that B sign a sufficient memo and if B does not, A does not have to perform.





2)
Memo is sufficient if signed by an authorized agent of the party to be charged






a)
Majority-an oral grant of authority is sufficient






b)
Minority-
if the K is w/in the SOF, the authority must be in writing

Problem #12 (Pg 774):

D wrote to P offering a franchise fro a 2 year term on given terms.  P orally accepted.  In an action by P for breach, D raises the SOF defense.  What Result?

Answer:

The writing need only be signed by the party to be charged which in this case is the D.  The writing is a sufficient memo even though it is only signed by one party.  D has no SOF defense.   But if D can show that the acceptance never happened or that it was an improper acceptance, can have a defense of K’s existence.  The D has only lost the SOF defense, not all defenses possible.

Problem #11 (pg 774):

P and D, a RR, reached an oral K where for a 5 year term, P would have the exclusive concession for advertising on D’s right of way, station and cars.  A written memo of the agreement was drawn up by D’s staff, approved by the president, and signed by the vice-president in charge.  One hour after he signed it, the VP was called by the president who told him that he had changed his mind.  The VP struck off his signature and filed the memo.  D refuses to honor the agreement.  What result?

Answer:

Just b/c there is a memo, does not mean there is or is not a K.  The memo exists for the purposes of the SOF defense which in this case would not exist.  The memo does not have to be delivered, it just need to have been in existence at some time.

Problem #13 (pg774):

The president of the company XYZ dictated a memo of an oral K w/in the SOF to his assistant in the P’s presence.  The memo on plain white paper started out as follows; “XYZ undertakes to perform the following services…”  After dictating the memo he left the premise, stating that he had to rush to catch a plane and directing his assistant to give P a carbon copy of the memo once it was typed.  The assistant followed the directions.  In a suit for breach, the D pleads the SOF defense arguing that the memo is unsigned.  What result?

Answer:

Some states require the signature to be at the end (subscribed).  Ny also has this requirement, but it does not have to b e at the end of the document.  The court ruled that since this was never signed by the party to be charged there was a valid SOF defense.

6.
Problems Presented When the Memo Is Contained in More Than One Writing {19.33}:
a.
If there is more than one writing and all are signed by the party to be charged and it is clear that they all relate to the same transaction, all is good.

b.
But if the party to be charged has signed only one of the documents there are 2 issues:

1)
connection between the documents


2)
the existence of assent to the unsigned document (s)

a)
SOF is satisfied –

1}
If the unsigned is physically attached to the signed document at the time it is signed =.

2}
when the signed document by its terms expressly refers to the other




c.
When not attached or referred to:





1)
One view-
unsigned document is not sufficiently authenticated

2)
Better View-
it is still suff, if the documents by internal evidence refer to the same subject matter or transaction.

a)
In this case extrinsic evidence is admissible to show the connection between the documents and the assent of the party to be charged.

b)
it is still necessary that the signed document evidence a K relationship

d.
A writing which repudiates the K but contains essential terms or can be connected to material terms to evidence K.  Does SOF apply?

Yes


Case 
#57:
Crabtree v Elizabeth Arden Sales




Action for damages for breach of an employment K.

P was hired by D to be the latter’s sales manager.  No formal K was signed but several writings pieced together showed P to have been hired for a 2 year term with pay raises after the first and second 6 months.  When P did not receive his 2nd pay raise, P sued for damages for breach.  

Rule:
The SOF does not require the memo expressing the K to be in one document.  It may be pieced together out of separate writings, connected with one another either expressly or by the internal evidence of subject matter and occasion.

Held:
PE is admissible to establish the connection if necessary.  “2 years to make good” indicated the duration which was the only essential piece of information that was missing.  The rest was on the time cards and internal stuff.  Judgement for P

a)
Here there is a showing of a connection based on the internal evidence, which thereby allows external evidence to be brought to prove the K form the internal evidence.



7.
Is the K that Does not Comply With the SOF Unenforceable or Void {19.35}?:
a.
Majority-
treat the oral K as unenforceable rather than void even when the SOF uses the word void.

1)
The majority of cases holding unenforceable hold the oral K to be operative for a # of reasons

2)
The ones that call the K void or that the oral K is not admissible = inoperative



8.
Effect of Part of a K Being Unenforceable b/c of the SOF {19.26}:

a.
General rule-
where one or more of the promises in a K are w/in the SOF and other are not, no part of the K is enforceable.


1)
majority-
hold the general rule even if k is divisible

2)
minority-
hold that if it is divisible and the part that is not w/in the SOF is performed, 

the corresponding promise may be enforced.




b.
Exceptions to the General Rule:
1)
where all of the promises that are w/in the SOF have been perf., then all of the other promises become enforceable.

2)
where the party who is to receive the perf. under the only promise or promises w/in the SOF agrees to abandon that part of the perf.

3)
where a promisor makes a promise of alternative performances, one of which is w/in the SOF, it is generally held that the promisee may enforce the promise that is not w/in the SOF.

***also remember that under the SOF full perf. or part perf. may make the k enforceable

9.
Oral Rescission or Modification of a K Within the SOF {19.37}:

a.
General Rule-

A written K may be rescinded or modified orally and the usual question is one of C.  Does this apply to K’s w/in the SOF?

1)
Rescission:

a)
majority-
a written executory K w/in the SOF may be rescinded orally in order to induce some contracting parties to draft clauses to the contrary if they so desire.

2)
Modification:

a)
some cases hold that mod. orally is no good
b)
better view-
if the new agreement is not w/in the SOF, it is not only enforceable w/o a writing, but it also serves to discharge the previous written agreement.

1}
If the agreement as modified comes w/in the SOF the original K along with the mod. makes up the K.

a}
if the original K sufficiently evidences the K there is no need for the mod. to be evidenced in writing

2}
If the mod. agreement is w/in the SOF but is unenforceable b/c it is insufficiently memorialized, the original written K is still enforceable, unless the new agreement takes precedence under the doctrines of waiver or estoppel.

a}
waiver may be retracted by reas. notice unless the retraction would be unjust do to a material change of position in reliance on the waiver.

10.
To What Extent May a K that is not Enforceable b/c of the SOF be used as a defense {19.38}:



a.
General Rule-

may not be used by way of action or defense




b.
Exceptions:


1)
when the P is suing in quasi-k but is in default and the D is not in default and has never refused to sign a sufficient memo when requested by the P.

c.
An agreement that is unenforceable due to the SOF may prevent a tort form occurring.
1)
Example:

A has entered into possession under an unenf. K or lease.  A is not a trespasser




until the vendor or lessor gives notice of repudiation.



11.
Formal K’s and Promises to Execute a Writing {19.39}:



a.
SOF does not apply to formal K’s





1)
formal K-
K’s under seal, negotiable instruments.

b.
If a K is w/in the SOF, and oral promise to execute a suff. Memo is not enfor. B/c that would contradict the entire purpose of the statute.



12.
Doctrines which take K out of SOF:



a.
Performance:





1)
majority-
full performance on one side takes it out of the SOF.






a)
a uni-k is out




b.
Promissory estoppel:





1)
Oral promise to create memo which would satisfy SOF:






a)
Example:

E’er says  “I’ll send you a memo on the oral K”.  This promise is w/in the SOF but if it is relied upon it would estopp the D from using the SOF defense.




c.
Modification that violates SOF:




1)
Problem #16 (pg 774):

P entered into a written K for 2 years employment as a dr. in the D’s clinic.  After 6 weeks the parties orally agreed that the agreement would be rescinded immediately.  P soon thereafter, and before any change of position by D, changed his mind, tendered services which were refused, and brought suit to enforce the written K.  What result?

Answer:

The oral mutual rescission has C on both sides.  

Majority-
Oral rescission is effective and enforceable on the rationale that parties should put a no rescission clause in the K if that is what they want.





2)
Problem #17 (pg 774):

Assume the same facts as above except that the oral conversation resulted in an agreement that the employment would expire in 2 months.  What result.

Answer:

This is an enforceable rescission b/c it can be performed w/in one year.  This is actually a modification to the K which takes it out of the SOF.





3)
Problem #18 (pg 774):

Same as above except that the oral agreement resulted in the employment term being extended another 6 months.  What result?

Answer:

The Oral K is unenforceable b/c it is not sufficiently memorialized and not performable w/in one year so it is w/in the SOF.

There are 2 possible outcomes:


a)
unenforceable-
1st K is effective b/c parties would not intend to replace a valid K with an unenforceable one.

b)
Enforceable-
if have reliance on the unenf. Oral mod, and it would be unjust not to enforce the K, the D is estopped from asserting the SOF.




d.
Reliance:





1)
Case # 58:

Macintosh v. Murphy










Appeal in breach of an alleged 1 year employment K.

D fired P, a california resident after orally contracting with him for a job in hawaii, which technically was one weekend short of being performable w/in one year.

Rule:
The SOF notwithstanding, an oral K is nevertheless enforceable when it is based on a promise which the promisor should reasonably expect would induce either action or forbearance on the part of the promises and when injustice can be avoided only by enforcing the K.

Held:

TC for P.  Afirmed

Note:
If can not apply promissory estoppel theory, the P could maybe recover in quasi-k for restitution based on the unjust enrichment of the employer.  In this particular case there would be no unjust enrichment  on the part of D by firing P so not applicable here.

Reliance -
goes beyond D’s unjust enrichment

Restitution-
based on unjust enrichment of D





2)
Problem #9 (pg 769):

A and B entered into an oral K whereby a agreed to render periodic services to B for a 2 year term for the sum of 5k payable at the end of the term.  After 6 months, a refused to perform unless the compensation was raised to $7500.  B refused.  A discontinued services and brought suit for the reasonable value of the services duly rendered prior to the disagreement.  What result?

Answer:

If the oral K is void, then A can’t be in breach and would have a remedy in restitution for the reasonable value of the services.  If the K is merely unenforceable, it can be breached even though it can’t be enforced and the breach would play a role in the restitution recovery amount.  Some juris. Say that A cannot get restitution







a)
Majority-
A that contravenes the SOF = unenforceable not void.







b)
NYGOL 5-701 – says void, but does not really mean void







c)
minority-
add provisions:

1}
Lifetime provision-
not w/in SOF- 
applies to the promise not to be performed before the end of a lifetime.

2}
Testamentary disposition-
not w/in SOF- ie… promise to make out will in someone’s favor.

21)
Conditions:


A.
The Relationship of This Chapter to Offer and Acceptance {11.1}:

1.
Bi-K-
offer and acc. are conditions to the performance of the K b/c if the K is not formed, there is no need to perform it.

2.
Uni-k-
The performance is both the acc. and the express condition precedent to the offeror’s duty to perform.


B.
Definition of a Condition {11.2}:

1.
A condition is an act or event that qualifies a promised performance.  The condition affects a K promise in some way

Example:

A says to B “ if you walk across the bridge I will pay you $10.”  The failure to walk is a failure

of condition which relieves A of the duty to pay.

2.
Definition-
An act or event, other than a lapse of time, which, unless the condition is excused, must occur before a duty to perform a K promise arises ( Condition precedent), or which discharges a duty of performance that has already arisen (condition subsequent).


a.
Example:

A promises to pay B $10 if a certain event occurs.  This is a conditional promise and the duty to perform arises only if the event occurs

3.
Not all promises are conditional-
promises may be independent and absolute


a.
Example:

On july 1st a promises to pay B $100 on july 15th.  The lapse of time is not treated as a condition b/c it is looked at as an event which is certain to occur..  The promise is unconditional b/c the duty to perform arises after the time stated has elapsed.


C.
Classification of Conditions {11.3}:

1.
Condition precedent, subsequent, concurrent:

a.
based on the time when the conditioning event is to happen in relation to the promisor’s duty to perform a promise.



2.
Express and Constructive conditions:

a.
based on the manner in which the condition arises, that is, whether it is imposed by parties or by law.


D.
The Time Classification {11.4}:

1.
CP, CS, CC- the terms used in relation to a particular moment when a duty to perform a particular promise in the agreement arises.


E.
Conditions Precedent {11.5}:



1.
Definition-
an act or event, other than a lapse of time, which must exist or occur before a duty

to perform a promise arises.  If the condition does not occur and is not excused the performance need not be rendered.

a.
Example:

A has promised for a C to pay B $100 if a specified ship arrives in port before a certain date.  A’s duty to pay does not arise unless and until the ship arrives.  If it does not arrive before the specified time then A does not have to pay.

b.
Conditions – normally used to describe events which must occur before a party is obliged to perform a promise under an existing K.  This  should be distinguished from a CP to the formation of a K.

1)
CP to formation-
Each party is free to retreat from the transaction until the CO occurs and a K is formed.

c.
In a CP, the event that is the CO to performance, may have already occurred before or at the time of the formation of the K, so it is difficult to distinguish the CP from the CP to formation of the K

d.
Case #59:

Audette v. L’union







Action to recover damages from an insurer.

P could not get a sworn statement from her husband’s doctor to comply with the requirements of the insurer, D.  D refused to pay P’s claim and P sued to collect the $.

Rule:

An insurer need not honor a claim unless all of its procedures have been complied with by the claimant.
Held:

Suit here is dismissed as premature.  P must get the dr’s note first.  The sworn certificate is a CP to the D’s duty to pay.  This was a “true” condition, which requires strict literal compliance.




e.
Case #60:

Inman v. Clyde Hall Drilling Co.










Suit for damages under an employment K.

P did not give notice w/in the contractually provided for 30 day limit that he was claiming damages under his employment K with D for being unjustifiably fired.

Rule:
The court may refuse to recognize and uphold a CP which is contrary to public policy, but it will not act where the facts do not clearly reveal violation of an existent public policy.

Held:
TC. For D.  Affirmed.  Whether a CP is against public policy is a question fact.  There was no evidence given of this nature of the unreasonableness of the CP.  P was fully aware of the provisions of the K.  There is no indication of bad motive or the suppressing of P’s rights.  Here the ECP failed when the time to bring the suit lapsed.




f.
Case #61:

Hicks v. Bush









Action for specific performance.

The parties allegedly orally agreed that their written K to merge would not become effective until $672,500 of equity capital was raised.





Issue:


May an oral CP which does not contradict the written K be proved by PE?

Rule:
An oral CP to a written K may be proved through parol if the oral CP does not contradict the terms of the written K.

Held:
Here the oral agreement merely specified when the k was to take effect.  This did not contradict any of the expressed writing in the K.  Judgement for D affirmed.  This was an oral CP to formation




g.
Case #62:

Flynn v. Sclosser










Action for breach of k.

D attempted to revoke her offer to buy a co-op before the purchase was approved by the directors of the co-op.  D claimed that the approval was CP to the formation of the K.  P claimed that the approval was merely a CO on performance, and that a valid K existed.





Rule:



Approval by an outside source is not a CP to the formation of a K.

Held:
For. P.  If the parties have agreed to enter into a K relationship there is a K.  If the parties duties to perform are contingent upon a 3rd party, this does not alter the binding nature of the K; it merely conditions performance on the obtaining of the approval.  Here the parties contracted and the approval was not a CP to formation.  

Problem #1 (pg 388):

H and W were lost at sea when their ship sank.  The H had a policy on his life which provided; “5k to his wife if living, if not, then to the insured’s executors, administrators or assigns.”  Should the money be paid to the administrator of the wife or the H?

Answer:

The conditions precedent are H’s death, and W’s living at least after H.  The party seeking to enforce the duty has the BOP of the CP’s occurrence.  P’s can’t show that the 2nd one, that W lived longer than H, so pay H’s administrator.

Hypo:

Promise to split lotto winnings w/ CP’s of 1) but ticket, 2) pray, 3) pick #’s, 4) if saint causes it to win.

The court eliminated the 4th one and just made it a best efforts agreement b/c it would be impossible to show in a court.


F.
Concurrent Conditions {11.6}:



1.
Definition-
CC exist where the parties are to exchange performance at the same time.

a.
Initially the law was that if neither party performed at the specified time, that they could sue each other, but this was changed by Constructive Condition Doctrine.


1)
Example:

S agrees to sell and B agrees to buy a certain book at a fixed time and place.  In the absence of an agreement to the contrary, the payment and deliver are CC’s.  If B fails to pay, then S must make a conditional tender of the book or show that tender is excused, to put B in default.  The reverse is true for B if S does not sell.

2.
CC’s are a type of CP- in the above example, unless the tender is excused, a party must perform or tender performance before there is a COA.

3.
CC’s normally occur in SOG K’s and K’s for the conveyance of real property.


G.
Conditions Subsequent {11.7}:

1.
Definition-
A CS is any event the existence of which, by agreement of the parties, discharges a duty of performance that has arisen.


a.
Example:

Insurance Co. promises to pay up to 1 million to the insured if  a fire occurs and if the insured files a proof of loss w/in 60 days after the loss.  The occurrence of the fire and the filing of the proof of loss are CP’s to the insurance Co’s duty to perform on its promise to pay.  The failure to pay amounts to a breach.

If the policy also said that the obligation to pay would be discharged of P failed to sue w/in one year of filing the proof of loss, and the P did not do so, this clause is a CS b/c the failure of P to sue w/in the specified time discharges a duty to pay that has already arisen.




b.
Example:






Insurance co. promises to pay if file w/in 30 days (CP), and if bring suit w/in 2 years (CS)



2.
The distinction btwn CS and CP is not important except with respect to the BOP:




a.
CP-
party who wishes to sue on a promise has the BOP of showing that the CP occurred.




b.
CS-
the party claiming that a duty that has arisen has been discharged, has the BOP.




c.
Ask:
when is the duty immediately performable?



3.
The distinction is also important for the application of the PER:




a.
CP to formation of a written K-
may be proved by PE



b.
CS-
cannot be proved by PE



4.
CS’s in form but precedent by definition are common in insurance policies, ad surety bonds.




a)
some times this is done to put the BOP on the one with better access to the facts



5.
R2d-
disapproves of the term CS but follows the basic notions discussed above

Problem #4 (pg 388):

D issued a fire insurance policy to P that provided that no liability would exist under this policy if the building was vacant or unoccupied at the time of the loss.  The building was destroyed by fire and there was conflicting evidence as to whether the building was vacant at the time of the fire.  Who has the BOP on the issue?

Answer:

The promise to pay if there is a fire and if the building is occupied are both CP’s which would normally indicate the BOP on the P.  The court here however, says that insurance policies have a lot of conditions which place too big of a burden on the P.  The court treated it as a CS and shifted the BOP to the D.


H.
The Other Classification of Conditions {11.8}:



1.
Other types of conditions are classified based on the way it arises.




a.
Expressed conditions-
created by agreement of the parties




b.
Constructive conditions-
imposed by law to do justice (implied in law)





1)
Implied in fact conditions-
treated as express conditions however they are not spelled

out in the k rather they are gathered from the terms of the K as a matter of interpretation.



2.
EC’s v IIF CO’s-
no real difference and have the same general rule




a.
General rule-
express conditions and IIF CO’s must be strictly complied with



3.
Constructive Conditions:




a.
General Rule-

substantial compliance is sufficient


I.
Distinctions Between Express Conditions and a Promise {11.9}:



1.
Promise-
Failure to perform a promise is a breach



2.
EC-
Failure to perform an EC is not a breach

a.
Example:

A says to B “ if you walk across the bridge I will pay you $100.”  B walking is an ECP to A’s obligation to pay.  If B does not fully perform, and perf. is not excused, a will not be obliged to pay.  The rule is that an EC must be strictly complied with but of B does not walk, he will not be liable b/c B did not promise and one may not be liable unless one breaches a promise




b.
Example:

Suppose the above example is a bi-k and B promises to walk.  This is the same EC but B has additionally promised to perform.  If B does not walk, A need not pay b/c B has failed to comply w/ the ECP to A’s promise to pay.  Additionally, b will be liable for breach of the promise.



3.
Often it is hard to tell whether language of a K is one of promise or condition:
a.
 to determine the meaning, the intent of the parties must be sought out using all of the rules of interpretation

1)
In a close case the courts prefer to construe it as promissory language versus conditional language


a)
Example:

A and B entered into an agreement where A promised to do work for B and B promised to pay A a fixed amount and to reimburse B for the labor costs over 4 cents per square foot.  There was also a provision in which B had to itemize the costs for A.  B did not do this. 

The court construed this as a promise rather than a condition b/c if it was a ECP to the D’s promise to pay, the D would not have been obliged to pay b/c the ECP was not strictly conformed to.  The fact that it was a promise, made B a breacher of that promise, but the Ps’ claim is not defeated b/c the breach was immaterial






b)
Example:

A K states “in the event of any breach by the S, the B shall give the S written notice of such breach w/in 30 days.”  B brings an action w/o complying with this provision.

The issue is whether this clause is lang. of promise or of EC.  If it is lang if EC, the B’s claim would be dismissed.  If it is lang. of promise, the breach would be immaterial, and under the rule stated immediately below, B’s action may proceed.  Thus, when there is a question of whether the stated words are EC or promise, the court will presume them to be ones of promise, to the end of producing fairer results.


J.
Distinction btwn a Condition and a Time Reference {11.10}:



1.
Case #63:

Mascioni v. Miller








Action to recover damages for breach of K

A general K’or, D, agrees to pay a sub-k’or, P, “as money is received for the owner.”  The sub-k’or does the work but the general K’or does not pay.  The D had not gotten any payments from the owner

Rule:
Evidence to the intention of the parties may show that a promise to pay “as received” means that the “receipt” was a CP to the promisor’s duty to pay

Issue:


Is the term a EC or does it merely set the time of payment.

If it is a condition then it has not been met and P cannot get paid.




Held:



This case held it to be a CP.  The issue is discussed in detail below.




Case #64:

Dyer v Bishop








Action for breach of K.

P, D’s subcontractor, was to be paid w/in 5 days of D’s being paid.  D was paid partially and gave P part payment.  P demanded the balance.  D said he was not yet obligated to pay D b/c his being paid was a CP to his obligation to pay P.

Rule:              Where the ground contractor is obligated to pay his subcontractors w/in a certain period of time after he gets paid, receipt of that payment by the general K’or is not a CP to hid duty to pay.

Held:
The intent of the parties is a controlling factor in determining whether it is a CP or a promise.  P did not assume the risk of non-payment here, D did.  There must be a clear showing of the AOR by P to make this a CP.  This provision should be construed to mean a reasonable time.

2.
Court are split on the above issue but the ones who set it as a time reference reason that it is merely a convenient time for payment, and if the event does not occur, then a reasonable time is substituted as the obligation to pay.




a.
the question is one of interpretation

b.
modern view-
as a matter of law a clause like this refers to a time of payment, in the absence of extrinsic evidence to the contrary.


1)
where it has been held to be clear language of condition, it has been held to be against
public policy.

2)
Rationale-
where personal services are rendered, it is not fair to make payment conditioned on events out of the control of the party who has rendered the services.

a)
but those which are normally done on a contingent fee basis (ie..real estate broker), it is ok

Example:

Promise to pay broker if produce a buyer on the closing of title = ECP

Promise to pay TV repairman when gets bonus = time issue

Promise to pay lawyer when wins case = close one



3.
Promise to pay “when able”:




a.
majority-
language of CO




b.
minority-
language of promise = reas. time

1)
basically must reconcile the opinions by interpreting the factual and verbal context of the language.

a)
Ex:
A major stockholder renders services to a company on the understanding that the services will be paid for when the company gets back on it feet = conditional on the company actually doing that.

b)
ex:

a promise to pay for goods or services rendered to strangers, under normal circumstances = promissory language under which payment should be made in a reasonable time.




c.
Language to use to create an ECP:





1.
“shall be an express condition precedent to …”-  the best





2.
“on condition that,”  “subject to,” “provided”


K.
Express Language of Condition May be Implied Language of Promise {11.11}:

1.
The reverse is also true-
express language of promise may give rise to an IIF or a Constructive CO


a.
Example:

A and B enter into a K for the sale and purchase of RP.  The K contains a clause that the perf. is “contingent on B obtaining” a certain mortgage loan.

The language is conditional in nature and B is not obliged to perform if he cannot get the mortgage after reasonable efforts.  The reason this is an implied promissory language is b/c B has impliedly promised to use GF and reasonable efforts to cause the CO to occur, the failure of which (to use RE and Gf) would be a breach.


1.
This implied promise only arises if B has control over the subject matter of the CO.




b.
Example:

Suppose in the above example, the promise was conditioned on the DJIA reaching 12,000.  B is not impliedly promising to use RE to cause the CO to occur, whereas above it was w/in B’s control to use RE.

L.
Express Language of Promise Giving Rise to Implied or Constructive Conditions {11.12}:

1.
In certain cases, although the K does not expressly condition either parties promise on performance by the other, the law, to do justice, constructs a CO that performance, or tender of performance, by one party is a CP to the liability of the other.


M.
Constructive Conditions Distinguished from IIF CO’s {11.13}:



1.
Courts prefer to find Constructive CO’s over IIF CO’s:

a.
Rationale-
b/c IIF are treated the same as EC’s so the rule is strict compliance whereas constructive CO’s need only be substantially performed which is more flexible in relation to justice rather than strict compliance



2.
Distinction-
very difficult to discern b/c both stem from lang. of promise

a.
Courts have been limiting IIF CO’s to those situations which requires cooperation, in which A’s promise by the terms of the k can not be performed w/o the performance of B, in which case B’s performance is an IIF condition to A’s performance.

b.
Constructive conditions only protect the party that is performing 2nd.


1)
Example:

A promised to paint B’s house and B promised to supply the paint.  A cannot perform w/o b’s performance so the supplying of the paint is an IIF CO to a’s duty to paint.  The general notion being that, unless otherwise agreed, performance should precede payment, and thus the court constructs the constructive CP which requires only substantial performance.

2)
Example:

S agrees to sell a paper mill to B who promises to pay the purchase price in paper.  S impliedly promises to teach B the art of the business.  S fails to instruct.

S’s promise is not a constructive CO, it is an IIF CO, which is a “true” CO and must be strictly performed.  Clearly the IIF CO must occur before B is required to pay.  This is an IIFC b/c it is a situation of cooperation.  If D does not instruct how to make paper, the P can not pay.  


N.
Constructive Promises -
Omitted Terms {11.14}:

1.
Courts will construct promises as well as conditions – such as when parties fail to cover a term in the K, and the court in the interest of justice supplies the term.

a)
omitted terms-
indefiniteness, impossibility of performance, frustration of venture, constructive conditions, all fall under the umbrella of “omitted terms.”





1.
Example:

A wrote a book and sold the right to B to produce as a play.  Before the play was produced, movies were invented and A sold the rights to C to make a movie.  The court constructed a promise that A would not sell the rights to C b/c that would destroy the value of the rights that B had.


a)
Omitted terms are very often rooted in GF and fair dealing covenants


b)
once the court construct a promise, it is = to all the other promises in the K

O.
Importance of Distinguishing btwn EC’s and Constructive CO’s:  Substantial Performance and Material Breach {11.15}:

1.
Example:
A is the owner of a vessel in England.  In a bi-k, A agrees to charter the vessel to B who is in the US.  A agrees to supply the vessel and B agrees to pay for it on arrival.  The key clause is: “the vessel is to sail on or before 2-4.”  The vessel did not sail till 2-5.

The above language could be interpreted in 3 ways:


a.
EC to B’s duty to pay


b.
a promise by A to cause it to sail by 2-4


c.
both an EC to B’s obligation and a promise by A to make sure it sails by 2-4



2.
In the above example, if the clause is construed as:




a.
EC = B would be free not to proceed w/ the K under the general rule of strict compliance





1)
a would not be liable for breach b/c A has not made a promise to make sure it sails by 2-4




b.
Promise = issue is whether the breach of not sailing by the date was a material one.

1)
material = B would be 1) free not to proceed and may sue for total breach or 2) may elect to continue w/ the k and hold A liable for a partial breach

2)
immaterial = B must perform and could only sue for partial breach



3.
Issue-
whether a party may withhold partial payment for the partial breach:



a.
UCC and some CL cases:
B may withhold




b.
Other cases- non UCC:
withholding is a material breach



4.
Suppose in the above example A sues B when B refuses to take the vessel?
a.
assuming that a made a promise, the case should be looked at as a constructive CO.  A is to perform before B is to perform, from the terms of the K, therefore, A’s performance is a constructive CP to B’s obligation to pay.  The issue then is whether A has tendered substantial performance by performing the constructive condition (albeit late).  If a has SP, then a may get paid less any damages to B due to the late sailing.



5.
Sub. Perf. and MB – opposite sides of the coin:




a.
If one has sub. Perf. then the breach must have been immaterial




b.
if one has committed a MB, then one has not SP’d





1)
 this distinction creates 2 scenarios:





a)
P claims that P has performed with the issue being one of SP

b)
P claims justification for non-perf. b/c of a breach by the D, in which case the issue is whether the D has MB’d




c.
Examples:




1)
Example:

A promises to restore B antique car and to fix a flat spare tire.  B in exchange, promises to pay A $8500.  A delivers the restored car but does not fix the flat.  When the car was delivered, a had SP’d and therefore there was no MB.  A is entitled to $8500 minus any damages for A’s failure to fix the flat tire.





2)
Example:
V agreed to deliver title to a certain lot and to cinderize the streets in the subdivision in which the lot is located.  V tenders a conveyance of title but did not cinderize the streets.  V’ee rejects the tender and refuses to pay.  V has not SP’d b/c cinderizing the streets is more important than changing the tire in the above example.  Although v has not SP’d, he may not yet be guilty of a MB.

Problem #7 (pg 409):

P and D entered into K for the sale of 30 tons of X.  The K contained the clause: “Advice of shipment to be made by cable immediately after goods are shipped.”  The goods were shipped on time but no notice was given to the D.  Tender of the shipment wasd refused by D.  The clause was included in the K on the demand of D.  Does the P have a COA?

Answer:

This is really a question of interpretation.  The D would like to see it as an ECP which would relieve him of any duty to pay.  The P would like to see it as an immaterial breach of promise.  Probably should lean towards D’s side since it was a dickered term and demanded to be in the K.

Problem #8 (pg 409):

S entered into a K with B to build a yarn spinning mill for B.  the k provided the standards that had to be met before the performance would be completed.  The work was not accepted b/c the machinery supplied by S lacked the capacity produce the quantity and quality of yarn described in the K.  The K was ambiguous on the issue of whether S promised to meet these standards.  B asserts a claim for damages for breach of K.  S contends that B is entitled only to withhold payment for the unpaid portion of the K.  Who is right.

Answer:

B says it is a promise, while S says it is an ECP.  Courts in cases of ambiguity favor promises, b/c this allows for a breach action but allows for the K to remain in existence if the breach is not material.  The court wants to avoid forfeitures, and violations of CO’s cause these, while a breach can be compensated by damages.

Problem #6 (pg 409):

P alleges that the D agreed to sell him a lot and to construct a residence and to landscape the lot and that it was “understood” that the lake on which the lot fronted would be “cleaned out by a named party and that when the lake had been lowered by said 3rd party, the D would install a sand beach.”  P promised to pay 50k when the house was complete.  P did pay.  Later he sues alleging that the D failed to clear the lake and to install the beach.  Is a COA stated?

Answer:

The court held this top be a promise and P has a COA for damages.  If this was a CO, the P would not have to pay, but since he did this would be deemed a waiver and P would have no COA.  Again the court looks to find promises rather than conditions.  

Problem #10 (pg 409):

In a K for the sale and purchase of a steamboat, there is the following clause:
“ And it is understood and agreed that this sale is upon the EC that said steamboat or vessel is not w/in 10 years from the first day of 1867 to be run upon any routes of travel of the state of X or Y.”  P brings an action for damages for breach alleging that the D violated the promise.  What result?

Answer:

P must show that it is a promise to win.  The court said it was an EC so there is no breach and no COA.  But is it really a CO?  It is not a CP and not a CS b/c no outstanding duties to be discharged.  The best remedy here would be to undo the sale and to have the property revert back to P and P shoud give D his $ back less any damages and depreciation to the ship.

Problem #11 (pg 409):

This problem is the same as the paper mill problem above.

22) Constructive Conditions:


A.
Introduction {11.16}:



1.
Constructive Conditions are created by the courts to do justice in bilateral k’s.

a.
In Bi-k’s, the parties exchange promises with the understanding that there will also be an exchange of performances somewhere down the line.  Bi-k’s are presumed to involve promises exchanged for an exchange of performance, and thus involve CCO’s of exchange.

1)
the failure of one party to perform may have an effect on the obligation of the other party.  If they have not agreed to express conditions to cover the matter, the CCO’s take over.

b.
CoCO’s also determine the order of performance in bi-k’s and whether one parties performance of some but not all of the promises entitles that party to performance by the other party, the effect of unwillingness to perform ect….

Problem #5 (pg 388):

B and S entered into a K fot the sale of 4 planes.  The first was to be delivered at S’s place of business subject to any delay by the manufacturer.  No delay in fact occurred and S was ready to perform on the specified date.  No action was taken by either party until B brought a suit.  What result?

Answer:

B must show a willingness to buy at the specified date and the reverse for S.  “subject to no delays is an ECP to S’s duty to perform on 6-10.  This ECP was fulfilled.  The B has not tendered performance by not showing up.  S has a COA b/c he was ready to perform.  B should counter argue that S should have given notice of no delay.


B.
Required Order of Performance in a Bi-k {11.17}:



1.
CCO’s fill the gaps when parties neglect to specify order of performance.
a.
Rule #1-
unless otherwise agreed, a party who is to perform work over an extended period of time must subt. perform before becoming entitled to payment.


1)
Subst. perf. is a Constructive CP to the duty to pay.


2)
Periodic payments are not implied

a)
If periodic payments have been agreed on, we have a series of alternating constructive conditions precedent.   ie….Perf. is a CoCP to payment and payment is a CoCP to the next stage of work.

b)
Example:


D k;s with P for the erection of 19 houses with a payment schedule periodically.  P finishes a part and D refuses to pay.  This failure raises 2 issues:


1}
may P stop suspend performance?
Yes


2}
Is P justified in canceling the K?
this answer depends on whether and at what point there exists an uncured MB.  (at what point is normally a fact question)

3)
where the promised acts are capable of being performed simultaneously, unless otherwise agreed, each duty to perform is CoCO’d on the tender of the other.

a)
this is normally the case in Real property sales in which CoCO will normally be imposed in the following circumstances:



1}
same time for each perf.



2}
fixed time for one and not the other



3}
no time for each



4}
the same period of time is fixed w/in which each promise shall be performed





Case:

Monroe Street Properties v Carpenter








P could not tender 10 mortgages until D had tendered its stock.

Rule:
No counter-performance is due until the other party has tendered his performance where concurrent performance is required


C.
Material Breach and Substantial Performance {11.18}:

1.
Material Breach-
where a party fails to perform a promise we must determine whether it is a MB




a.
If MB and no remedy coming, then
1)
 the P may cancel the K and sue for total breach






a)
P must show that ready willing and able to perform but for the breach

b)
P may recover all damages under the K and damages are assessed on the premise that the breaching party will not perform





2)
P may also continue with the K and sue for partial breach





Case:

K&G construction v. Harris








Action for breach of K.

After D allegedly N injured P’s property, p refused to make progress payments to D.

Rule:

Where there is a breach of a mutually dependent clause, the non-breaching party may suspend his performance, and the breaching party remains under a duty to perform.

Held:

D agreed to carry liability insurance and to work in a workmanlike manner and these were ECP to payment.  Both were complied with.  Court said they breached the workmanlike manner business.  When the D elects to continue, he is essentially saying it’s a partial breach and waives his right to terminate.  The court says its ok to withhold partial breach damages where there is no notification requirement.




b.
If IMB then may not cancel, but may sue for partial breach




1)
P may recover damages that were caused by the breach

c.
R2d-
A MB is a breach that justifies suspension of perf. and a “total” breach s one which justifies cancellation of the K.


1)
a breaching party may cure the MB until it becomes a TB

2)
a lot of CL cases hold that the breaching party has no right to cure unless the K expressl;y provides for that right





3)
R2d section 237-
Effect on other parties duties of a failure to render performance:

“except as stated in section240, it is a condition of each parties remaining duties to render performances to be exchanged under an exchange of promises that there be no uncured material failure by the other party to render any such perf. due at an earlier time”





4)
R2d- section 241-
Circumstance significant in determining MB:






a)
The extent to which the injured party will be deprived of the expected benefit

b)
the extent to which the injured party can be compensated for the part of the benefit he will be deprived of 

c)
the extent to which the party failing to perform will suffer forfeiture

d)
the likelihood of a cure of breach and any assurances he gives 

e)
the extent to which the behavior of the breacher comports with the GF and FD standards





5)
R2d section 242-
when are remaining duties discharged?






a)
those stated in 241

b)
the extent to which it reasonably appears to the injured party that delay may prevent or hinder him in making other arrangements.

c)
the extent to which the agreement provides for perf. w/o delay, but a material failure to perform or to offer to perform on a stated day does not of itself discharge the other parties remaining duties unless the circumstances including the language of the agreement indicate that performance or an offer to perform by that day is important.




d.
Test for MB- factors:





1)
to what extent if any has the k been perf at the time of breach?  






a)
 the earlier the breach the more likely to be MB





2)
Willful breach more likely to be MB than a N one or a weird circumstance one





3)
A quantitatively more serious breach is considered more MB





4)
Degree of hardship on breaching party if MB is declared





5)
adequacy of compensation to innocent party





6)
type of K involved

a.
Ex:

In SOG, the perfect tender rule applies except in installment k’s.  In construction k’s and most others, SP is applied.

Case #68:

Walker v. Harrison








Action to recover damages for breach of K.

D rented a neon sign and sought to repudiate the rental agreement when P delayed in the repairing of the sign.  

Rule:
A party attempting to repudiate a K must convince the court that the other party has MB’d the K.

e.
MB is normally a question of fact and the goal is to assure that the p gets what he bargained for.

f.
Delay in performance- is this a MB?


1)
a party need not perform on the precise day unless the is a “time is of the essence clause”



a)
If there is not one, then a reasonable delay is not a MB but an unreasonable delay is

Problem #16 (pg 433):

In march 1913, the P agreed to sell and d agreed to buy certain realty on or befroe may 1st 1913.  On may 1, P was not ready and able to perform.  He was ready on may 2 and so informed D but D said that it was too late.  What are the rights of the parties?

Answer:

D cannot cancel unless show it to be a MB.  Not being ready on may 1st is not a MB.  On may 2 the party cured the breach so the other party must proceed.  Time is not of the essence in general in the sale of RP, service k’s.  It is of the essence in SOG cases though.

Problem #17 {pg 433}:

The parties entered into a RP K that set the closing date for 12-15.  On the following 1-8, P sent a letter to V stating that there had been a delay in getting the mortgage and requesting a closing on or about 2-1.  V sent a new letter to P saying that the new closing would be on 1-17.  V also advised P that failure to close on that date would be a default.  P did not object to the contents of the letter.  P showed up on 1-17 and requested a new closing date saying this was ridiculous and that 1-31 would be good.  V did not appear on 1-31 and P commenced an action for breach.

Answer:

V unilaterally set a time is of the essence clause.  Court said that 1-17 was a reasonable time and P did n ot object to the date until that date, so even if it was unreasonable it would have been accepted by P

g.
“Time is of the essence”- if it is , then any delay is a MB
1)
Easiest way is to put the clause in, otherwise courts look to intent of the parties as a question of fact in light of all the circumstances and the instrument itself.

a)
Modern courts are growing to disfavor the clause even if it is in the K b/c it is boilerplate.  The courts definitely consider it, but are becoming less strict about the presence of the clause.




h.
The MB who has performed may have a recovery in quasi-k, but not in NY
***Note:
 none of these rules apply to SOG cases



2.
Substantial performance-

the antithesis of a MB and depends on many factors

a.
this doctrine grew out of CoCO’s doctrine which is designed to bring justice.  Therefore substantial perf. is only necessary under CoCO’s

b.
SP doctrine- “where a k is made for the agreed exchange of 2 performances, one which is to be rendered first, SP rather than strict compliance is adequate to entitle the party to recover on it.


1)
generally applicable to bi-k’s with the exception of SOG cases (to be discussed later)


2)
for SP to apply, the part unperformed must not destroy the value or the purpose of the K.

3)
If more than one promise is made, each promise does not have to be SP’d, rather overall SP is sufficient





4)
Factors:






a)
to what extent has the injured party gotten benefits of k






b)
to what extent may he be adequately compensated







c)
to what extent has there been perf. or preparation






d)
how great is the hardship if the breaching party is not permitted to recover






e)
was it willful





Case #65:

Stewart v. Newbury









Action for damages for breach of a construction K

P, who was contracted to do the excavating for D, alleged that he was to be paid in the “usual manner” ie 85% every 30 days, 15% being retained until completed.  This was not written into the K.  When D failed to pay, P stopped work.

Rule:

Where a K is made to perform work and no agreement is made as to 

payment, the work must be SP’d before payment could be demanded.

c.
Willful breach-
there is significant authority that a willful breach does not allow for SP doctrine.

1)
the courts have been split on the meaning of willful but recently the trend has been softened to the point where willful breach does not prevent SP, rather it is only one of the factors to be taken into account.

a)
Minor Defects-
under any view, minor defects, even if willful should be ignored (de minimus non curat lex)






Case#66:

Jacobs and Young v. Kent










Action for damages for breach of a construction k.

P was hired to build a 77k house D.  When the house was finished, it was discovered that through an oversight, the wrong type of piping was used, though it was of comparable quality and price.  The piping had been specified in the K.  d refused to make the final payment of $3400 to P.

Rule:
An omission, both trivial and innocent, will sometimes be atoned for by allowance of the resulting damage and will not always be a breach of CO to be followed by forfeiture.  For damages in construction K’s, the O is entitled to merely the difference btwn the value of the structure if it had been built to specs, and the value of the constructed one.

Held:
The court found this to be a promise rather than an ECP.  There is a COA for the breach, but it is immaterial.  It would not be fair to impose this as an ECP and to have P forfeit all the money.  There are conceivable case where the pipes would be ECP to payment such as if the house was owned by the pwner of the pipe company.

Problem #15 (pg 433):

C K’d with G to have a new roof insatalled on C’s house.  It was agreed that the roofing shingles were to be a certain shade of brown.  The roof was installed and many of the shingle were discolored, showing streaks of yellow.  G replaced some of them but the new ones did not match the old ones.  The roof looks like shit but is functional.  Must c pay for the roof?

Answer:

Here, the specifications for the exterior of a home are more important than the pipes inside a wall.  This is not SP and c does not have to pay for the roof.  “different things will need different remedies.”  SP does not = quantity of performance.  





Case #67:
Hadden v. Consolidated








Action for breach of K.

D revoked P’s pension after he had retired for an alleged misconduct while an employee.

Rule:
Where the employer has received SP, it may not cancel or revoke pension benefits.

Held:
Failure of C must be determined based on the facts of each case.  Here, D had the benefit of services for 37 years which the court found to be SP.  The court said that the willful breach of the Gf covenant is evidence as to breach but not conclusive of SP of the P.  


a)
Failure of C does not = lack of C

Problem #14 (pg 433):

P, a professional singer, agreed to sing for D from march 30th to july 13th.  The k provided “ P shall sing in concerts as well as in operas but he shall not sing anywhere w/in 50 miles during that year.  P agrees to be in london at least 6 days before to rehearse.”  P performed except he arrived only 2 days before due to illness.  When P arrived, D refused his services.  What are the parties rights?

Answer:

If P did not show up for no reason, the question is whether the loss of 4 days rehearsal is a MB?  A breach at the beginning of the K is usually more serious b/c the other party has not gotten any benefit yet.  However, here P was performing for 3 months.  The first performance was a concert and not an opera which is harder to prepare for.  In any case, P was sick so would have the excuse of impossibility of performance and not be in breach.  If P can still render SP, then D cannot refuse the tender of the performance

d.
The party who relies on SP doctrine is breacher and is liable in damages to the aggrieved party.

1)
The party who has SP’s is entitled to the K price minus the amount necessary to finish the job or to correct the defects.


a)
Majority-
BOP of the cost of completion is on the party who has SP’d

e.
There are certain times when a party is not proceeding in accordance with the K but is not yet a MB.  The other party may send notice, and specify a reasonable time of perf. and that TIOE.  If the party does not comply with the reasonable period of time under the TIOE then it is a MB  (see walker case above, where this could turn into MB over time)


D.
Successive Actions For Breach – Risk of Splitting a Claim {11.19}:



1.
Splitting a Claim:

a.
Example:


A agrees to build 5 cottages for B at staggered intervals and B agrees to pay 500k at the completion of the entire K.  The first cottage was finished way after the time specified.  Assuming it was not a MB, B may recover partial breach damages.  A abandons the job.  This is a MB and the question is whether B’s prior action for PB, precludes an action for TB on the theory of splitting an indivisible COA.

1)
Majority-
allow a second COA

2)
Minority-
wait till the consequences of the breach are clear to bring a COA b/c can only sue once.  This is unfair to the aggrieved party, but is nonetheless occasionally held.


a.
Rationale-
don’t want to subject the D to multiple actions b/c this is unjust




b.
The same problem exists when a party treats a MB as a PB




c.
The same problem also exists in installment k’s which are not divisible





1)
those which are divisible are ok to bring separate COA



2.
Successive breaches-

similar to the splitting doctrine

a.
Even thought there are succ. Breaches, the P must sue for all of the breaches that have occurred prior to the commencement of the action or lose the right to any COA not included.


E.
A Note on Terminology:
“Failure of Consideration” {11.21}:



1.
Failure of C = failure to perform



a.
does not relate to formation of the K but to its performance




b.
Example:

C promises to build a structure for O and O promises to pay when complete.  There is C on both sides.  If C fails to perform, the result is failure of C.


F.
Contracts for the SOG – The Perfect Tender Rule {11.20}:

1.
Rule-
the buyer is free to reject the goods unless the tender conforms in every respect to the K- not only in quantity and quality but also the details of the shipment.

2.
UCC 2-601:
“if the goods or the tender of the delivery fail in any respect to conform to the k, the buyer may, unless otherwise agreed:


a.
reject the whole


b.
accept the whole


c.
accept any commercial unit or units and reject the rest

3.
GF and the UCC-
rejection of goods that fail to conform to the PTR has been held to be a breach where the motives for the rejection was to take advantage of falling market prices

4.
Exceptions-
despite the rule the UCC applies SP in many instances



a)
really means conformity to K – ie… express, IIF, and gap fillers



b)
“unless otherwise agreed”



c)
limited by duty of GF



d)
Sellers right to cure

5.
Does not have to be totally perfect- ie.  if trade usage or COD then perfect may be subjective

6.
Cure-
UCC 2-508
a.
the B’s rejection does not necessarily discharge the K b/c the UCC grants the S a chance to cure in 2 situations- this is based on the policy of keeping k’s in tact if at all possible.


1)
Cure #1-
When the time for performance has not expired:



a)
S has an unconditional right to cure by making conforming delivery w/in the K time


2)
Cure #2-
When the time for performance has expired:



a)
Even if time has expired, S may cure if 2 CO’s exists:

1}
S has reasonable grounds to believe that the tender would be accepted w/ or w/o $ allowance

2}
S seasonably notifies the B of the intention to cure the non conforming tender w/in a reasonable time






Case:

Bartus v. Ricardi-
(UCC 2-508)










Action for breach of K.

P gave D a hearing aid model X which was supposedly the improved model of the model Y which D had ordered.

Rule:
A seller may offer to cure a NC tender even thought the buyer has previously revoked his acceptance, ad it is beyond the K time, if there is reasonable grounds to believe that the the NCG would be accepted, and there is reasoanbel notice of the intent to cure.

Held:
For P.  P met both requirements and D had not materially altered his position at the time of the offer to cure



7.
Rejection and Acceptance of goods:




a.
Once B accepts, the right to reject is lost.

b.
B also loses right to reject if not made w/in a reasonable time after the delivery or the tender or if the B fails to seasonably notify the S of the rejection.

c.
After notice of rejection, S has an opportunity to cure- so B must make all reasonable inspections and state all defects.

1)
If B does not do this, B may not reject on any non-stated nonconformity which the S would have been able to cure had he known.


a)
this rule does not apply if B and S are merchants

d.
Merchants-
When S requests a list of all defects, the B cannot rely on unstated defects that reasonably could have been discovered.  If the rejection is wrongful, the B is liable for the wrongful rejection.


Case:

AB Parker v Bell Ford (UCC2-607):






Appeal from directed verdict denying damages for breach of warranty.


P contended that D breached it warranty on a truck it sold to P and that he could recover on the breach.

Rule:

Notification of breach of warranty to the S is a CP to eligibility for ecovery for suit for breach.

Held:
UCC 2-607 requires proper notice for 2 reasons:
1)
opens settlement

Negotiations, 2)
allows the seller the opportunity to cure the breach or inspect the NCG.

e.
3 ways that B accepts goods-
UCC 2-606:


1)
failing to make an effective rejection- ie. seasonably notify the S

2)
express acceptance-
after a reasonable time to inspect the goods, the B says all is good or that he will keep them despite a nonconformity.

3)
doing any act inconsistent with S’s ownership


a)
If the act is wrongful against the S, then it is an acc. only if the S says so.




f.
“Consistent or inconsistent acts”-

1)
Use after rejection-
usually wrongful but may be reasonable if the S does not accept the B’s decision.

2)
“Ratified by S”- indicate that an act  inconsistent is an acc. if the S treats it as one


a)
s also may treat it as a conversion




g.
Once there has been an effective rejection-

B must hold it for S and exercise RC

1)
Merchant B-
has duty to sell goods if they are perishable and if the S has no agent in the area.

h.
Acceptance requires the B to pay at the K rate and shifts the BOP to B to establish any breach.

1)
Even though must pay the K price, if NCG, then may recover damages provided B gives proper notice of NCG.



8.
Revocation of Acceptance-
UCC 2-608:




a.
Requirements:





1)
the NCG substantially impair the value of the K to the B- question of fact






a) the question is one of SP, and of S has SP’d then B may not revoke






b)
question can also be phrased as whether the S has MB.  If yes then B may revoke






c)
“impairs value to him”-
subjective test





d)
when the seller has MB or not SP’d, the B may reject if 2 requirements are met:






1}
UCC 2-608-
B must show that either the acc. was








a}
on the reas. assumption that the NCG would be cured and that it has not been

b}
even if the B did not discover such NCG at the time of acc, if his acc. was reasonably induced either by the difficulty of discovery or assurances of S.

e)
To revoke effectively, the B must do so in a reasonable time after the B discovers or should have discovered the NCG, and before any substantial change in the condition of the goods which is not caused by their own defects.

f)
Revocation not effective till B notifies S


1}
no particular form of notice is required


2}
valid revocation leaves B in same position as if had rejected goods at first

g)
Continued possession and reasonable use after notice of revocation is not necessarily a waiver of revocation rights.

h)
since it is usually hard to tell difference between revocation of acc. and rejection, the court normally allows chance to cure after, revocation of acc.



9.
Installment K’s-
UCC 2-612




a.
Perfect tender rule does not apply- B may not reject merely b/c it is not perfect

b.
B may reject and cancel the whole K only where NCG with respect to one or more installments substantially impair the value of the whole K = MB.

1)
IF value of that installment is impaired only, then B must accept if it can be cured and the seller gives assurances of cure.


a)
Example:

B contracted with S to buy 20 cars of wood from S.  9% of the 1st shipment was NCG and B cancelled k.  S sued.  Court held that B was liable for breach b/c the entire value of the K was not impaired.  91% may not be SP, but in an installment k there are continuing opportunities to cure, and even if the value of the K was impaired, S still has an opportunity to cure.




c.
What is an installment K?





1)
separate lots are delivered and paid for  and accepted.





2)
rebuttable presumption that goods are to be delivered in one lot

3)
UCC 2-710-
the fact that the B is to pay in installments, does not necessarily make it an IC and states that an IC may arise by implication



10.
Perfect Tender Rule and the Buyer:



a.
B may make a NC tender-




1)
Example-
if B in an installment K fails to make a conforming payment






a)
PTR does not apply and the issue is one of MB







1}
UCC-
late payment of an installment K is a MB






2)
B may also breach by failing to acc. the goods even though payment is not yet due

b.
Payment-
UCC-
payment in any ordinary way that businesses do unless S demands payment in legal tender, and gives the B reas. time to get it.


G.
Recovery By a Party in Default:



1.
Divisibility {11.23}:

a.
Divisible K-
performance by each party is divided into two or more parts and perf. of each part by each party is the agreed exchange for a corresponding part by the other party.  The doctrine is about preventing forfeitures of k’s.


1)
Example:


A and B agree that A will act as B’s secretary for one year at 1k  per week.  This K is divisible.  Once a has worked for a week, a becomes entitled to 1k regardless of any subsequent events.  So if A wrongfully breaches the k and quits, A is still owed the 1k less any damages for the MB.  If however A failed to work for 4 days out of a week w/o justification and B wanted to fire A, the issue would be one of MB and whether 4 days is a MB.  The divisibility issue is moot  here b/c the MB would be decided on 4 days out of a year versus 4 out of a week.  



b.
How is the K divisible?





1)
Example:

P agreed to drive logs for D.  The K provided that the P would $1 per 1000 feet delivered to town X.  Thus, the K was divisible into 1000 foot sections.  A flood made full perf. impossible.  P could not recover for driving other logs very close, if at the last moment the logs were swept away by the flood.  The K is not divisible by distance traveled.






2)
Example:
P agreed to do work on D’s property for $3075 to be payable in installments, $150 on signing of K, $1000 on delivery of material and starting to work, $1500 on completion of the carpentry, and $25 on completion of the job.  P repudiated after the carpentry.  This K was held to be entire and P could only recover under K, if SP’d.  The provision for payments is only progress payments b/c the payment was not provided as an equivalent for the work.  The P is not even entitled to restitution under the majority view.

3)
Example:

Suppose in the above example the D breached the k w/o justification refusing to pay the 3rd installment.  P may recover $1500 under the majority view.  Under the minority view P is only entitled to damages resulting from the failure to pay.  Under both views the P may suspend performance until there is a cure or MB and then cancel the K and sue for total breach.

c.
Divisibility test as to intent of parties:
whether had the parties though about it as fair and reas. people, they would be willing to exchange performance in question, irrespective of what subsequently transpired, or whether the divisions were made solely for the purpose of requiring periodic payments as the work progresses.

1)
building K’s are generally entire, especially where O retains a % to be paid on completion.

2)
Employment K’s-
 generally divisible





3)
Time of payment is not necessarily conclusive of divisibility

Problem #25 (pg 450):

P employee entered into a bi-k of employment to commence on april 1, for a 1 year term, to be paid $150 per year, payable monthly, if he wished.  On july 8th, P who had not previously requested pay, demanded that he be paid by noon that day.  D did not have the cash on hand and was too far from the office and refused.  P quit at noon.

Answer:

P was a MB b/c made an unreasonable demand and did not give D a time to cure.  But B may recover the reasonable amount for the work b/c employment K;s are generally divisible by pay periods.  B cannot recover for july b/c he has not SP’s.  He may be able to recover for july in quasi-k jurisdiction.  D may have COA for cost of hiring a new person

Problem #26 (pg 450):

X entered into a 4 step k with Y in which each step had a price apportioned to it.  X SP’d on 1,2,3, and step 4 required volume production, but only on request from Y in the event of a national emergency.  X had become insolvent and assigned rights to Z for the $ of the K.  Z sued Y for steps 1-3.  The assignment disables x from further performance and is a MB.  What result?

Answer:

Here step #4 was the key step.  Just b/c the payments were apportioned, the intent of the parties as to whether the K is divisible is sought out.  All Y could get at this point is preparedness and no value from steps 1-3.  One must ask if each individual step has its own value that the parties were willing to do w/o any though of subsequent actions.  

Problem #27 (pg 450):

D the owner of a motel k’d with P to paint and install 7 signs along the roadside to lead motorists to the motel.  Each sign had an apportioned price.  Signs #12367 were installed and painted properly, but #5 was in the wrong place and # 4 was never installed.  D refuses to pay anything.  The trial judge in a bench trial found it to be severable.  D appeals.  What result?

Answer:

This is a question of fact based on the intent of the parties.  P has not SP’d so = MB so can’t recover for full price.  If divisible can recover.



2.
Divisibility – Other uses of the concept {11.24}:
a.
Used to determine whether K tainted with illegality can be severed into a legal and enforceable portion and an illegal and unenforceable portion.

b.
Used to determine allocation of risks where performance of contractual duties in part becomes impossible.

c.
does the individual have one COA or several

d.
SOF, SOL



3.
Recovery for MB’er-
Independent promises {11.25}:
a.
Definition-
 a promise is independent (unconditional) if it is unqualified or if nothing but the lapse of time is necessary to make the promise presently enforceable.
b.
An independent promise must be performed even though the other party has not performed:



1)
Example:

A promises to build a house for B and B promises to pay $x when the house is completed.  B’s promise is constructively conditioned on A’s performance.  A must perform before B has to do anything.  A’s promise is by definition independent and if A is in MB, B may cancel and sue for total breach, even though B has not performed.  B does need to show that he was ready willing and able to perform.  Even though it is independent, A would not have to perform if B repudiated the K.



c.
IP’s may become conditional over time:






1).
Example:

B and S K for sale of real property.  B agrees to pay the price in 3 installments and S agrees to convey at the time of payment of the final installment.  B’s promises to pay the first 2 payments are independent, but the promise to pay the last 3rd is concurrently conditional on the tendering of the deed by S.  

If B has not paid the first 3 payments at the time of the 3rd, S may not under the majority view, sue for the first two installments w/o tendering performance or showing that the tender was excused.

d.
Strong presumption that a promise in a K is not intended to be independent, unless a contrary intention is clearly manifested.

1)
Exception:
situation where terms of the K are such that one party must perform before the other.

e.
Insurance Co’s-
the promise of the ins. Co. is always conditioned on the insured event and is thus not independent.  It may however be independent of the insured’s payment of the premium.  The court will not imply a constructive condition here. 

1)
The insurance co. should stipulate in the policy that its promise to pay is expressly conditional on the payment of the premiums.



f.
Leases-
said to be the quintessential independent promise.  

1)
The duty to pay rent is independent of the L’s duty to make repairs.  If L’s non-perf is extreme then T may be constructively evicted and justify canceling the lease.



4.
Dependency of Separate K’s {11.26}:

1.
Where parties have entered into 2 separate k’s at substantially the same time, the issue os whether they are part of the same exchange.  

a.
It is a question of intent but the making of 2 K’s leads one to the presumption that failure to perform on one K will not have an effect on the other.

Problem #28 (pg 450):

P controlled and was the editor of a small publishing co.  On thee same day, he entered into 2 written agreements with the D.  Under the first, all of the assets were sold to D.  Under the 2nd, he was to be employed for 5 years.  The P was wrongfully discharged was awarded damages.  P seeks to cancel the first K.  What result?

Answer:

P will make argument that both k’s are really one big deal and if he is successful then he would win.  It is really a question of intent.  The court said that they were 2 separate documents which did not refer to each other.  P loses on 2nd k b/c it is independent of the first k.

5.
Recovery For Less Than SP by a MB’er:

Quasi-k and Statutory Relief {11.22}:
a.
Quasi-k-
A P who has breached but has SP may recover contractually, while one who has breached but not SP, must look to restitution as a quasi-k recovery.




1)
3 approaches:






a)
Majority Approach #1- NY Rule- no recovery for MB

P was hired to work for one year for $120.  Before the end of the year the P left w/o justification.  P could not recover under the majority view b/c the court refused to allow a breacher to use that breach as a basis for recovery.

1}
Majority-
no recovery.  Quasi-k is based on equitable principles, and since he caused it, no recovery

b)
R2d- P may recover fully in quasi-k for the reasonable value of the services minus any damages suffered by the employer.  


1}
Rationale:

1-
injustice in letting the D get benefit if services w/o paying

2-
services rendered deserve payment






c)
R1d-
Mb can recover only if breach was not willful





2)
Authority is split in these cases:

a)
Some juris. allow quasi k relief in building and service k’s even where the performance is less than SP.  

b)
Some allow RP purchaser to recover down payment less any damages

c)
SOG-
defaulting B may obtain restitution of payments minus one of 2 figures:


1}
$500 or 


2}
20% of the B’s obligation if the latter is less than $500

3)
SOG-
Buyers recovery further limited by actual damage to S and the value of the benefits received by the B as a result of the K.

4)
SOG-
Liquidated damages clause- the B rights may be limited or expanded by a valid LDC:


a)
Example:

B k’s to buy furniture from S for $2100, paying $700 down.  B repudiates and sues for restitution of the down payment.  B gets restitution of $700 minus the lesser of $500 or 20% of the total price ($420).  B is entitled to 700-420= $280.  This sum is further reduce by S’s damages and the value received by B.

5)
Courts divided as to whether a willful breach should prevent restitution requirement.  

6)
Majority-
no recovery for a defaulting party- 

a)
statutes trying to change this b/c unfair.


H.
Excuse of Condition -  Prevention, Hindrance, or Failure to Cooperate {11.27 & 11.28}:

1.
Introduction-
sometimes a party will be forced to perform even thought the condition to performance did not occur.  This is through the mechanism of excuse of condition.

2.
Wrongful Prevention and Hindrance:


a.
What is Wrongful Conduct?



1)
Example:

P agreed to care for his uncle until he died, in exchange for $ when he died.  P was prevented from performing when his uncle made him leave at gunpoint.  P had not fulfilled the CoCP to his uncles payment, but he successfully relied on the theory of excuse of condition, based on the uncles wrongful conduct.




b.
What does EOC mean?
1)
P may recover on the K even though the condition did not occur, provided P can show that he was ready, willing and able to perform but for the prevention.




c.
Causation problem:




1)
Example:

H promised W that H’s executor would pay her 20k if she survived him.  H killed W.  Is W’s executor entitled to the $?  W’s survival is an ECP to the payment and H’s conduct was wrongful.  The issue is whether W would have survived H, but for H’s wrongful conduct?

R1d-
but for test

R2d-
condition excused of the wrongful conduct substantially contributed to the non-occurrence of the condition.  The BOP is on the D




d.
Examples of wrongful conduct and hindrance:





1)
Example & problem #31 (pg 464):

B lists a house for sale with A, a broker, agreeing to pay a commission upon closing of title.  A gets a buyer who signs a K of purchase.  Later at the B’s request, B agrees to mutually rescind the K, with the purchaser.  A sues B for the commission.  A recovers b/c B’s conduct actively prevented the condition from occurring.  The condition is excused.  




2).
Example:

Assume the same facts as above, except that no mutual rescission occurs.  The buyer repudiates and B keeps the down payment but takes no action against the buyer.  A sues B contending that B should have sued the buyer for specific perf thereby inducing the condition to B’s duty to pay B.  A loses here b/c although there are times when one must cooperate affirmatively to bring about one’s own duty, heroics are not required.  An action for specific performance is above the call of duty.

3)
Example:

S agreed to sell to B 2600 tons of widgets for $41 per ton.  S failed to deliver and set up as a defense that widgets were in short supply and that B bought up the widgets from 

suppliers from whom S planned to buy from, thereby driving up the market price.  Judgement for B.  Although there was substantial hindrance, the conduct was not wrongful.  S’s who agree to sell goods that they do not possess, assume the risk of market forces, including the possibility that the B may be actively buying in the market.   If B had bought up all of the widgets in the world, S would be excused under the doctrine of impossibility of performance.





4)
Example:

P agreed to sell and D agreed to buy RP.  P informed the D that he did not have title to the property but expected to acquire it at a foreclosure sale.  The D outbid the P at the sale.  This conduct was wrongful b/c it violated the implied covenant not to engage in conduct that intentionally prevents the other party from performing.  P is excused from the inability to convey, and may also recover damages since an affirmative obligation had been violated.




e.
Failure to cooperate:

1)
Example:
S agrees to sell RP to B for 100k and B agrees to buy, subject to obtaining a motgage loan of 75k at specified terms.  B makes no effort to get the loan.  S sues B for breach.  S recovers.  Although the condition to B’s duty to pay has not occurred, it is excused b/c B failed to cooperate by using reasonable efforts to obtain the loan.  An affirmative duty of cooperation is implied, b/c the condition can not occur w/o B’s cooperation.  A duty of affirmative cooperation of implied when it accord with justice common sense and the probable intention of the parties.






Case :

Stop & Shop v Ganem
Lessee, operator of a supermarket, who had entered into a % lease agreement, contemplated going out of business.  The lessee sought a declaration of relief of its right under the lease.

Rule:
In a commercial lease wherein the lessee agrees to pay a fixed rental plus a % of the profits, an implied covenant that the lessee will not go out of business will be found only when there is a marked disparity between the fixed rent and the rental value.

Held:
For P.  The D brought no proof of the difference of the rental value and the rent being paid.


I.
Excuse of Condition by Waiver, Estoppel and Election {11.29}:
1.
Estoppel Defined-
Estoppel applies when a party 1) misrepresents or conceals a fact, 2) on which the party justifiably relies, 3) injuriously.

a.
Many authorities believe that the party to be estopped must have known of the false representation and that the party must have intended it to be acted on or at least must so act that the party asserting the estoppel has a right to believe that it was intended..

b.
Modern cases-
misrepresentation of fact is not necessary, and fraud, bad faith and intent are not essential.

c.
A promise is sometimes said to be enough to invoke promissory estoppel.


1.
Example:

A party is promised before a breach that late payment will be accepted, and the promisor would be estopped from asserting the lateness of payment unless it was withdrawn in time even though the promise has no C.  This is a form of promissory estoppel.

d.
PRE is normally associated with k formation and not performance like in the above example, but it is nonetheless a form of estoppel most probably equitable.

e.
Equitable estoppel-
an affirmative defense that must be proved by clear and convincing evidence.  It is a question of fact.

1.
Government in relation to equitable estoppel-
one should not rely on statements of the government officials unless authorized.



2.
Waiver and Election-






a.
Waiver Defined-
a voluntary and intentional relinquishment of a known right.  

1.
This definition is just plain wrong b/c most waivers are unintentional and contractual rights are not waivable, only conditions are.

2.
The party waiving must known or have reason to know the facts giving rise to the failure of the condition

3.
Waiver may be express or implied
4.
Whether a waiver has occurred is normally a question of fact.


J.
Waiver Contemporaneous With the Formation of a K {11.30}:


1.
Insurance cases:

a.
Example:

If an insurance co has a provision in the policy that it is void if the same property is insured by another company, this condition may be waived by the agent by a statement that is contemporaneous with the issuing of the policy.  

1)
Issue:
PER and whether evidence is admissible to prove the waiver.

2)
The promise is supported by the same promises as supports the other promises of the insurer, so there is no C problem.

3)
PER-
seems like total integration and therefore inadmissible:



a)
some courts have enforced the PER rule.

b)
many courts have held that the PER does not bar evidence of the waiver on Equitable 

Estoppel grounds.  The courts are concerned with the inequity of bargaining power between the parties.  As a result the insurance co’s have been held to stricter statutory standards, and the buyer has been held to stricter standards to not rely on oral waivers.



2.
Waiver in non- insurance cases-

less frequent
a.
Case where franchisee was induced into signing of the k by oral promise of the franchisor that a 30 day termination clause was waived.  This would normally be excluded by the PER but was admitted on the waiver theory.


K.
Waiver Before Failure of Condition but After Formation of the K {11.31}:



1.
3 Rules:

a.
Rule #1-
Waiver of an material part of an agreed exchange is ineffective.  Only an immaterial part may be waived.

1)
Example-


Conditions which fix the time or manner of performance or for the giving of notice, are waivable.

2)
Example:


V gives P for C an option to buy land for 100k, with the option only valid with the tender of 100k cash..  V then tells P that he will waive the payment and that he will convey the property anyway.  This waiver is ineffective.

3)
Example:


An insurer may not waive the condition precedent of a fire and pay anyway.

b.
Rule #2-
Even if an immaterial part of the agreement is waived, it may be withdrawn or modified if it is not unfair to do so.


1)
Example:

A agrees to finish building a home for B by 1-1, and time is made of the essence.  Before the condition fails, B waives it by promising that it may be finished later.  This waiver is ok b/c the completion date and time is not deemed to be material part of the exchange.  It may be reimposed if there has been no change in position in reliance on the waiver and even if there has been reliance, B may set a new reasonable time for completion.  Even if B sets no time it is IIF as a reasonable time.

Problem #34 (pg 470):

On 12-15, s promised to sell B a machine for 1k with delivery to be made on or before 3-1.  On 1-1, b told S he would be willing to make delivery on 4-1.  

(a)
S delivered on 4-1 and B rejected it on the grounds of lateness.  S sues for breach of K.  B sues for damages for the delay.  What result?

(b)
On 1-3, B changed his mind and insisted on delivery by 3-1.  Upon S’s failure to do so by 3-1, B sues for damages.  What result?

Answer:

(a)
Time is not made of the essence in the original k.  This is a UCC case and reasonable time applies.  It is a question of fact though it does not seem unreasonable since S told B it would be there by 4-1 and B did not object until delivery.  B made an effective waiver and the UCC has a strong notice of retraction of waiver requirement.  (UCC 2-607-3-a).  No notice was given here so S would win.

(b)
this was a timely notice of retraction of waiver by B.  S did not likely rely on this detrimentally or significantly change his position.  B was entitled to withdraw the waiver.  B may collect damages and reject the goods if he so desires under the perfect tender rule

Problem #35 (pg 470):

On 9-1, X promised to build a house for Y to be done by 6-30.  Time was made of the essence.  On 12-1, Y told X that he would not insist on the 6-30 deadline.  X subsequently delayed an order for materials.  On 2-1, Y told X that he intended on insisting on the 6-30 deadline again.  If X finishes by august, should he be able to collect the K price from Y?

Answer:

Yes.  Here x relied on the waiver of the condition by Y and the withdrawal of the waiver would not be fair.  Finishing in august would be more than reasonable.  Courts tend to let waivers have their effect and courts hate to enforce a forfeiture.





Case:

Schenectady Steel v. Bruno Trimpoli Co.
P and D K’d for the former to furnish and erect a steel bridge, time being of the essence, to be completed in 1968.  Work was not completed, and P sued to recover for services rendered.  D counter sued for failure to perform.

Rule:
A party which originally waives its right to cancel a K for untimely performance may reinstate the TIOE element upon notice to the other party calling for performance w/in a reasonable time.

Held:
For D.  D gave the proper notice after the waiver of the condition and was well w/in his rights.




c.
Rule #3-
The waiver must be solely for the benefit of the party waiving it.




1)
Whose benefit it is for is normally very hard to tell.

Problem #36 (pg 470):

S k’s with B to sell a parcel of land.  At the request of B the K provided that the “k would be contingent on the B getting a rezoning for the lot and that the K would be void if not gotten within 120 days.”  After 60 days the B notifies S that he would buy the property regardless of a zoning change.  The zoning change was not obtained.  S refused to convey.  B sues S.  What result?

Answer:

The first issue is one of PER.  The term void is sort of ambiguous.  B asserts PE as to personal waiver of condition.  In any case, the B can waive the term b/c it is for his own benefit and he did it presumably within a reasonable time.  S did not really have any stake in it or not and probably had a better offer so looked to get out of K.  

Example:

A and B agree to the sale of RP “subject to B’s obtaining financing” on specified terms.  B fails to obtain the financing but decided to dip into savings to make the purchase.  As the condition is for B’s protection and benefit.  B may waive it.



2.
Waiver distinguished from Modification:
a.
Waiver is unilateral in character while modification normally requires mutual assent, C, a C substitute, or injurious reliance.


1)
Waiver is a very limited exception to the C requirement.

b.
Modification are binding unless terminated by mutual agreement, while waivers may be revoked unilaterally as long as it is not unfair


L.
Waiver After Failure of Condition:
Election {11.32}:



1.
Election may be made by express promise or by conduct.




a.
2 types of conduct:





1)
innocent party continues to perform after failure of condition





2)
innocent party allows the breaching party to continue to perform after the MB




b.
Example:

A promises to charter a vessel from B on the condition that it arrives by 4-4.  It arrives on 4-5 which is a failure of the express condition.  A may elect to cancel the deal or to continue and bind both parties.



2.
Withdrawal of an Election:
a.
Majority-
an election may not be withdrawn even if there has been no reliance. (insurance cases make most of this up.

1.
Exception:
TIOE clause can be reinstated for reasonable time since that is the standard anyway.

b.
Minority-
an election may be withdrawn if it is fair to do so (as in waivers)


Problem #38 (pg 471):

D insured P who filed a late claim under a 30 day limit to file condition.  P’s late notice was received by the P which proceeded for 2 months to try to settle the claim.  D then called upon P for more information.  Shortly before the trial, the D refused coverage.  What result?

Answer:

D elected to withdraw the condition and may not withdraw it under the majority view.  The election is the waiver of a condition that has failed.

3.
If the failure of condition does not involve a breach of duty, the election is not effective if the condition is a material part of the agreed exchange.  The non-breaching party may not elect to perform in such a case.  

4.
If the Failed CO is an incurable MB of promise, may the innocent party elect to perform anyway?


a.
Example:

A k’s with B to build a house for B on B’s property.  B knows of the defects which is a MB and moves in anyway.  B still does not have to pay b/c B does not concede Substantial perf.  B may refuse to pay and sue for MB b/c the defective performance is attached to land and can’t be removed w/o material; injury.

This situation is different if B manifests the intent to pay the price despite knowing of the defects.  B would be electing to pay despite the MB and is limited to action for PB.  B may still collect the PB damages, and is not electing to get rid of a material part of the agreement for nothing.  SO this is ok.

5.
In the above example, B would have an action for damages and A would have an action for the price of the K.  Procedurally, B would just withhold enough $ to compensate for the breach (backcharge).

6.
If there was a MB that owner was not aware of, he may withhold payment despite the election to pay.



7.
Repeated Waivers-

a.
It has been held that repeated progress payments made by the O to the contractor prior to the

performance of the condition, will not prevent the O from enforcing the CP to the next payment.

Example:

A mortgagee had consistently waived the CO of timely payment by accepting late payments.  Then w/o notice, the mortgagee refused to accept the late payment and began foreclosure action.  Case dismissed.  The mortgagor had reason to believe that the late payments would be accepted.  The mortgagee is estopped from insisting on its right to timely payment until it has given the mortgagor reasonable notice that the condition is reinstated.

1)
sometimes though the repeated waivers cause the K’or to justifiably change position in which case compliance with the condition is deemed unjust.  

a)
In this case, estoppel will be raised against the O who will be held to have waived the right to demand compliance, unless a reasonable period of notice is granted that the strict compliance is demanded.

b.
Sometimes repeated waivers are deemed to be modification due to COP.  There is no C for the mod. on most cases, but could get away with it under the UCC.

8.
“No Waiver Clause”-

some cases give effect and some do not where elements of estoppel are present.

Problem #37 (pg 471):

P contracted with D for the purchase of property payable in monthly installments.  For the first 3 years the P made timely payments.  For the next 4 years, the p mad late payments which were not objected to by D.  Towards the end of the 4th year the D rejected a late payment and terminated the K based on a time is of the essence clause and a no waiver of conditions clause.  P sues D.  What result?

Answer:

D made repeated waivers which led the P to believe that the CO was excused.  D must give notice before reinstating the CO.  Additionally, the no-waiver clause was waived by the D by his COP and repeated waivers.  

(insert R2d handout Sections 84 and 246)

M.
Election to Continue K despite MB Does Not Amount to a Renunciation of Damages {11.33}:

1.
Election to continue with the k after a MB does not preclude the aggrieved party from asserting a claim for partial breach.  


a.
Example:

A k’s with B to have A build a house for B by 1-1 with a TIOE stipulation.  The house is not done by that date which is both a failure of CO and a MB at the same time.  B may elect to continue and allow A to finish in a reas. time, and maintain the right to sue for PB.

b.
The language or conduct B may however indicate not only an election to continue but a renunciation of damages as well.



2.
UCC:



a.
B must give notice of breach or be barred from any remedy




b.
B may renunciate damages with no C provided that it is signed and delivered by B.

Problem #40 (pg 471):

X and Y k’d for the sale for 99 planes.  Delivery of the planes was late.  A complained a little but did not bring suit until the last was delivered.  What result?

Answer:

This is a SOG case which requires notice of breach the lack of which bars any remedy.


N.
Giving Incomplete Reasons for Refusing to Perform as an Excuse of Condition {11.34}:

1.
Generally one need not give reasons for rejecting the other parties performance, but if A gives one or more reasons, and fails to list others which B knows or should know, and B reasonably understands that the reasons stated by A are exclusive, then A is estopped from asserting those defects if the other party has injuriously relied on it.  So once B cures the stated defects, A may not claim MB due to unsubstantial performance.


O.
Excuse of Conditions by Forfeiture {11.35}:



1.
Sometimes a court will excuse a failure of a CO to prevent a forfeiture by the MB’er.



2.
R1d:
A CO may be excused w/o other reason if its requirement:




a.
Will result in extreme forfeiture or penalty and,

b.
it existence or occurrence forms no essential part of the exchange for the promisors performance.

c.
If one of the foundations for equitable jurisdiction exists- “equity abhors a forfeiture”



3.
Courts will take into account:




a.
ethical position of the one who wants to have the CO excused – ie.. was it willful?




b.
injury suffered by the other party




c.
purpose and materiality of the CO

4.
R2d-
same as R1d excepts asks “whether there would be a “disproportionate forfeiture” and relates it to the doctrine of “unconscionability.”

5.
Option cases-

many of the cases have involved options K’s:


a.
Example:

P and D made a K for the option to buy RP for 200k.  The option could be exercised at any time up to 4-1-68.  The original K was signed on 9-30-63 for a C of 10k.  To keep the K open, P was to make 10 payments before 6-1 of the ensuing years which were not to be applied to the purchase price.  Time was of the essence on the payments.  On 6-30-96 P sent a check which D got and rejected on 7-2.  P asked the court for relief and got it based on forfeiture theory and that he had not gotten what bargained for.  The failure of the CO here was slight compared to the forfeiture 




b.
Late exercise of option:




1)
time cannot be extended beyond time stated in K





a)
R2d in accord
2)
Option to renew leases or other bi-k’s, the court has been more liberal since the lessee’s rental payments during the lease have been in part payments for the option to renew, and very often on reliance of the ability to renew, T’s have made improvements which would revert to the L, thus forfeiting the $ spent.

Problem #41 (pg 502):

C was a carrier of goods for A.  There was a provision in the K where A had to give written notice of claim of loss w/in 15 days after delivery of goods.  C was aware of the damage to the cargo.  W/in 10 days of deliver, A gave written notice of damage and oral notice of claim, and C inspected the goods.  A did not give written notice of claim until 26 days after delivery.  Is A barred from recovery?

Answer:

This notice provision is an immaterial provision and may be waived.  The inspection could be argued to be a waiver.  If can’t win there then the forfeiture doctrine will bring equity to the picture.

Problem #43 (pg 502):

A contracts to make repairs on B’s house for which B agrees to pay 10k on the EC that repairs are completed by 10-1.  The repairs are done by 10-2.  Is A entitled to recover the price?

Answer:

This a TIOE issue.  Though the condition was not complied with, time is never a material term so the court would most likely allow recovery under forfeiture doctrine.  B would have an action for damages for the delay.

Problem #44 (pg 502):

T, the operator of a store had been there for 15 years.  The lease was to expire in 6-69, but T had an option to renew provided notice was given by a certain date.  P sent the letter on time but it was lost and never delivered.  On 5-5 the L wrote requesting to place a “for rent sign” up on the premises.  T wrote back immediately sending a copy of the letter it sent.  L said too late.  What result?

Answer:

This exercise of the option is not applicable to the mailbox rule which applies only to revocable offers.  Option exercises are effective on receipt.  T must bring an action in equity and will probably win b/c of the “good will” forfeiture.  T is also paying a higher rent presumably for the option, so to allow T to forfeit would deprive him of what he bargained for

Case:

Xanthakey v. Hayes



Appeal from judgement granting an injunction against the D.

P was a lessee under a lease having an option to renew.  P was required to give 60 days notice of intent to renew but as 3 days late.

Rule:
In a case of mere neglect in fulfilling a CP of a lease, equity will relieve when delay was slight, the loss to the L was small, and not granting relief would be unconscionable.

Held:
Normally TIOE regarding options.  When the option is part of a lease it is an exception.


P.
Other Bases for Excusing Conditions{11.36}:



1.
Treating express language of CO as a promise



2.
Contrary to public policy



3.
unconscionable- although this is judged based on time of formation



4.
impossibility




Case:

C&J Fertilizer v. Allied Mutual Insurance:

P had a policy with D covering burglary loss.  A burglary occurred and d refused to pay b/c there were no visible marks or physical damage to the exterior of the building as was set forth as a CP to payment in the policy.

Rule:

Insurance policies carry an implied warranty of fitness for their intended purpose, and the reasonable expectations of the policyholder will be honored, with unconscionable clauses disallowed.

Q.
Conditions of Satisfaction {11.37}:



1.
Introduction-

a.
Satisfaction cases relate to excuse of CO by forfeiture

b.
express CO’s of satisfaction sometimes are treated differently than other EC’s

c.
Key issue-

whether the K calls for actual personal satisfaction or reasonable satisfaction



2.
Satisfaction of a Party to the K:

a.
Personal satisfaction
1)
involves taste, fancy or personal judgement-

2)
promisor is the sole judge of the quality and has right to reject in GF and may not be reviewed by court

a)
Example:
A K;s with b to paint A’s picture and a promises to pay only if a is personally satisfied.

3)
Once it is decided that the K is one of personal satisfaction the issue is one of whether GF was applied by the D.

a)
The dissatisfaction must be actual, and under the GF test the P is in fact satisfied with the perf rendered or tendered, and that the d has another motive for rejection.

1}
P may prove this by proving that the D made comments to the effect that he was rejecting it for other reasons, that the D did not even examine the perf, that D has an alternative motive (such as a change in circumstance).

a}
some authorities allow evidence of unreasonableness of dissatisfaction of the D.







Case:

Western Hills v. Pfau

P, the vendor, brought suit against D and others, the vendees, seeking to compel specific performance of an agreement to buy RP.

Rule:
When a K makes a party’s duty to perform conditional on his personal satisfaction, the promisor is the sole judge of the quality of the work.  It must be in GF.

Held:
The D’s did not use reasonable efforts to obtain the city approval for one of the CP’s and may not rely on the non-occurrence of the condition.  GF is key here and D’s breached the requirement.  Affirmed]







Example:

A agrees to rebuild boiler for B and is to be paid “ if the work is done to the entire satisfaction of B.”  A does a good job but B is very particular and refuses to pay.  If the court finds that B was unreasonable then he must pay based on forfeiture and unjust enrichment theories.  




Example:

A agrees to paint a picture of B’s daughter with payment conditioned on personal satisfaction of B.  It is a masterpiece but B is not satisfied.  A cannot recover.  The court cannot apply unjust enrichment here b/c A can keep the painting and has no conferred a benefit on B.  A assumed the risk.

b.
Objective standard of Satisfaction-
where the is doubt and ambiguity, the preferred approach is towards objective satisfaction.  (R2d-
in accord)


1)
utility, fitness, or value, which can be measured by a more or less objective standard


2)
performance need only be “reasonably satisfactory”- and a rejection is subject to review

c.
Courts sometimes refuse to give effect to a provision of personal satisfaction even if it is expressed in the writing.

1)
Example:
Promise to paint a barn to personal satisfaction

2)
Courts rationale in many instances for interfering with the freedom of K, is the notion 

of unjust enrichment and forfeiture

3.
Third party Satisfaction-
this is common in the construction industry in  which the O promises to make progress payments upon approval by the architect or designer.

a.
Generally the courts have applied strict compliance to the CP of personal satisfaction of the 3rd party and have not substituted the satisfaction of a judge or jury for that of the chosen expert.


1)
but if can show bad faith of expert then it will be excuse



a)
this is a question of fact with the BOP on the P

b)
Majority-
In most juris. unreasonable is not sufficient to excuse the condition, though it is really circumstantial evidence of BF.






c)
Minority/ NY-
court will sometimes remake the k for the parties







1}
Example:

P, a builder sued for 2,700 when the architect refused to sign a certificate of satisfaction for $200 worth of plastering that needed to be redone.  The court found that the D had acted unreasonably, and that since the P has SP’d, he could recover $2500.  (this is really mixing up theories and was eventually explained on the theory of forfeiture).

d)
Some K’s have a provision that the finding of fact of the named party is final:

1}
Under Statutory Authority-
court will review for fraud, gross mistake that implies BF


2)
gross mistake is treated as bad faith unless there was AOR






Case:

Van iderstine v . Barnett Leather Co.

D refused to accept a delivery of eel skins following the refusal of a designated 3rd party to approve the skins quality.  

Rule:
Where a S and B agree that acc. shall be conditioned upon a 3rd parties approval of the goods, the B may not be liable if the 3rd party unreasonably withholds approval.  This is the majority rule.  

Problem #47 (pg 515):

A construction K required the architect to sign a certificate before payment was to be made.  The architect did not b/c the client “the O instructed me to put beads in accordance with his desires although I have never seen that kind of bead, at the same time he states, that nothing else will be accepted by him.”

Answer:

The issue is unreasonableness versus bad faith.  The architect was not being dishonest here but is was sort of unprofessional.  The court imputed the BF to him but this is a close one.  Maybe IOP would work to excuse the condition?

23)  Good Faith and Abuse of Rights: 


A.
Good Faith {11.38}:

1.
UCC 1-203-
“ Every K or duty within this Act imposes an obligation of GF in its performance or enforcement.”-

subjective standard.

2.
UCC 2-103-
GF for merchants means honesty in fact and the observance of reasonable commercial standards of fair dealing in the trade-

objectivity added to test.

3.
R2d-
GF and FD 


B.
Abuse of Rights {11.39}:



1.
Example:

A has a lawful right to put up a fence but does so only to be spiteful and to deprive B of light and air.



2.
3 types of abusive actions condemned by Abuse of Rights doctrine:




a)
predominant motive for the action is to cause harm.

b)
the exercise of a right is totally unreasonable given the lack of any legitimate interest in the exercise of the right and its exercise harms another.

c)
the right is exercised for a purpose other than that for which it exists

24)
Repudiation and Prospective Inability to Perform


A.
Introduction  {12.1}:



1.
Prospective Inability to Perform:




a.
Example:

A contracts with B to perform in a play starting 4-1, with rehearsals to start on 3-1.  On 2-15, A is hurt and says that she will not be able to perform until 6-1.  A is Prospectively unable to perform, and if A amazingly recuperates and is ready to perform at the specified date, then B has a defense of PITP acting as a failure of the constructive condition which justified the cancellation of the K.



2.
Prospective unwillingness to perform:



a.
Example:

If in the above example, the accident did not happen, but B found out that A was auditioning for a play that was running at the same time as B’s play.  This is an indication of PUTP.  B has certain options here though B may not yet be justified in canceling the K.



3.
Anticipatory Repudiation:




a.
Example:

On 2-15, A tells B that she has accepted a role elsewhere at the same time.  A has expressed the PUTP, and this acts as a failure of the constructive condition.  The statement by A is also a repudiation, but it is anticipatory since it occurs before any perf is due.  This amounts to anticipatory breach.


B.
Prospective Inability and Unwillingness to Perform as Constructive Conditions {12.2}



1.
R1d and other Traditional views:



a.
R1d-
inability or unwillingness and the P’s options:





1)
depends on how serious the prospective inability or unwillingness is.

a)
sometimes only suspension of perf. may be justified while at other times cancellation or changing position as if the K does not exist is OK.

b)
ultimately depends on whether there is a reas probability that the other party will or cannot perform.


1}
If SP is still possible, then may only suspend perf.

2}
If SP is an EC, the question is whether there is a reas. probability that the condition will occur.

2)
May be manifested by words, actions. Destruction of subject matter, death or illness whose perf is an essential element of the k., encumbraces, lack of title, supervening illegality, insolvency

3)
Examples:


a)
Example:

S agrees to sell car to B with title to pass on 6-1. B agrees to pay on 5-1.  If on 4-25, the car is destroyed by fire, B may not enforce the K, since S would almost probably have the defense of impossibility.  B’s performance is excused b/c S’s apparent inability to perform is a CoCP to B’s duty to perform..  

b)
Example:

Same case, but there is no fire and on 4-26, s sells to X.  S has no defense of impossibility.  If B buys a car on 4-27, he is justified in changing position b/c of S’s prospective non-perf.  B is not obliged to buy from S and has a COA for total breach.  B must wait until 6-1 to sue, unless S’s conduct was a repudiation.

c)
Example:

B does not buy another car, but tells S that the K was over but S got the car back the next day.  

1.
Some authorities say that B’s cancellation is justified

2.
R1d states that there must be a change on position for this to apply, with the issue being whether notification is a change of position


3.
This is a UCC case so notification would suffice to cancel thek

d)
Instead of selling the car, S tells B that there is no way he will deliver the car to B.  B goes and buys another car right away.  B would not be bound to the K.





4)
Death or illness of an essential party to performance:






a)
Example:

A hires B to perform in a play for 3 months starting 2-28.  On 2-23, B gets sick and the length of the sickness was not known at the time.  A hires someone else who demands to be hired for the whole show or else she won’t do it.  A agrees.  B is ready to perform on 3-4, but the tender of perf. is refused.  The court said that A acted reasonably since the prospective inability was uncertain as to duration.  If the change of position is justified, then A may cancel the K, and this is determined by how serious the PITP is.  If the jury finds that the PITP substantially exists, the it is justified.  B is not guilty of breach b/c of impossibility defense.





5)
Real estate cases-
a)
A selling B property with no title when they K.

1}
Rule:
Vendee may cancel the K under PITP, unless the vendor has the right to acquire the title, or has justifiable expectation of becoming owner in time to perform under the K.  Also if the vendee had knowledge of the lack of title when the K was signed then he may not cancel.

b)
Vendor has title, but land is encumbered:


1}
R1d-
same rule as above

2}
Majority-
if time is not of the essence, and the vendor has the power to remedy the defects w/in a reas time, the vendee does not have the right to change position and cancel the K..

Example:

A contracted with B to sell RP.  Closing was set for 12-15.  On 11-30, B wrote to S that there were certain defects in the title so he was cancelling the k and demanding the return of the down payment.  B did not specify the defects.  The defects were curable w/in a reas. time.  B sues for restitution and S counter sues for.  Judgement for S.  Although the defects showed prospective inability, it did not conclusively establish the PITP.  B’s cancellation was an overreaction and a repudiation.  B would be justified in withholding any payments due until the closing date.  B was not able to cancel until it was shown that the title was incurable.  





Case:

Cohen v. Krantz

Having k’d to buy D’s home, P obtained an adjournment of the original 11-15 closing date until 12-15.

Rule:
While a Vendor of RP with incurable defects is automatically in default, a vendor with curable title must be put in default by the vendee’s tender of performance and demand for a good title deed.





6)
Insolvency-
PITP:





a)
usually is involuntary, so does not involve repudiation, or unwillingness






b)
Insolvency:







1}
UCC 1-201/R2d







a}
ceasing to pay debts








b}
inability to pay debts as they mature








c}
insolvency under Federal Bankruptcy Act






c)
Rights and Obligations of innocent party:






1}
UCC 2-702-
SOG









a}
refuse delivery except for cash for goods








b}
stop delivery of goods in transit








c}
reclaim goods on delivered on credit and make demand w/in 10 days








d}
reclaim and no demand if the B deceived S as to insolvency

2}
R2d allows security to be given by insolvent rather than cash, thus requiring perf by other party.

3)
Under both-
Majority-
failure of insolvent to make tender w/in reas. time discharges duty.




b.
UCC and R2d:

1)
UCC 2-609-
where a party manifests a serious PITP or a PUTP, the other party may demand adequate assurances of due performance.  If does not the assurances, may if commercially reasonable, suspend perf. for which he has not gotten assurance for.

a)
Merchants-
reasonableness for requiring assurances will be based on commercial standards

b)
Acceptance of any improper delivery does not stop aggrieved party from demanding assurance for future perf.

c)
If don’t get assurances w/in 30 days which is a reas. time, then this amounts to a repudiation of the k.





2)
Remedies of the UCC:






a)
suspend performance 

b)
receive adequate assurances


1}
under standards of commercial reasonableness

c)
failure to provide adequate assurance, may amount to repudiation which would give rise to all remedies for repudiation.





3)
When a party has reas grounds for insecurity is a question of facts





4)
R2d generally in accord with UCC






a)
assurance do not have to be in writing






b)
UCC = 30 days, versus R2d = reas. time

c)
Party must demand assurances and may not change position first unless the prospective unwillingness is like a repudiation

d)
the innocent party does not have to treat the failure to provide assurances as a repudiation (unlike UCC)


C.
Anticipatory Repudiation {12.3}:

1.
Hochster v. Delatour-
P was to work for D for a fixed period of time starting on 6-1.  On 5-11, the d repudiated by stating that he would not perform.  P brought action on 5-22.  D said the action was too early since had not breached any express promise yet.  The court held that the P could sye rather thatn have to wait to sue till 6-1,and forgo any chances of position change.  P would either have to not change position and hope to win versus D or to change position y taking another job and give up rights to sue D since he could not show that he as ready willing and able to perform.  Many authorities despise this decision since it was based on the fictitious anticipatory repudiation and not on PUTP doctrine.  


Rule:
A party to a K who wrongfully renounces his intention to perform may not complain if the other party, instead of waiting until performance is due, elects to sue immediately for breach of the K.




Case:

Daniels v. Newton






P brought a suit for breach by D, before D was obligated to perform




Rule:

A COA for breach cannot arise until such time as performance is due
*** this case is completely opposite to hochster and was a direct response and indicative of the dislike for the ruling there.


D.
What Constitutes a Repudiation? {12.4}:



1.
Not every PUTP is a repudiation



a.
R1d-
3 acts that are repuduations:





1)
positive statement to the promisee that the promisor can’t or will not SP duties





2)
Contracting or transferring to a 3rd party anything essential to the perf of duties





3)
any voluntary or affirmative act which renders SP impossible or apparently impossible

b.
a repudiation is a total breach whether or not performance is presently due or not




c.
Analysis of the R1d requirements:




1)
Positive Statement:





a)
Traditional Rule-


1}
so unequivocal so that the intent not to be bound is beyond question







a}
Example:
“I doubt I will perform”
is not sufficient

2}
if promisor states that the perf will be withheld unless a specified condition occurs which is highly unlikely, it is still not a repudiation.

a}
Example:
“I will not perform unless you provide financing” and this is not a stipulation of the K, it is not a repuduation






b)
Modern Rule-R2d

1}
Statement must be sufficiently positive to be reasonably interpreted that a party will not or cannot perform.

c)
UCC-
Generally in accord with R2d






d)
Inability to perform is not a repudiation

e)
If the lang. used is not positive enough but is accompanied by an actual breach, this combo may be a present repudiation






Case :
Mccloskey & Co. v. Minweld Steel Co.
D, a Subcontractor, had contracted to supply and erect certain portions of a steel for P, the general contractor.  When b/c of the outbreak of the war, D had difficulty getting steel, and requested, by letter, P’s aid, P treated D’s letter as an admission of breach and terminated the agreement.

Rule:
In order to give rise to a renunciation amounting to a breach of K, there must be an absolute and unequivocal refusal to perform or a distinct and positive statement of an inability to perform.

Problem #50 (pg 535):

P agreed to build a house for D for 11,525.  The p began work on 4-29 and continued to 9-11 when he was ordered off the job by d.  This occurred after P told D that he could not continue unless the d advanced him $ to meet his payroll.  Was the d justified and would he have a counterclaim?

Answer:

Under Mccloskey this is not a repudiation, but under the R2d, there is no duty to give help and it was ok to kick off job.

2)
Transferring or K to transfer essential element to K:

a)
In above example from 12.2, when S sold the car to a 3rd person, this was an anticipatory repudiation which justified the B to change position, and which also gave the B an immediate COA based on the anticipatory breach.

Problem #51 (pg536)

On 1-11, D k’d with P to buy 4 lots of land from p.  Closing was to take place in 7 months.  D was to commence on or before 2-10 the erection of a house on each of the lots, and the houses were to be finished w/in the 7 months.  P promised to advance 4k on each house and to pay an additional 11k when the houses were finished.  On the same day the k was entered into, p conveyed the premises to a 3rd party and d refused to commence the erection of the buildings.  Before the closing date, the 3rd party reconveyed the property to P who then brought action against D.

Answer:

The transfer was a repudiation.  D was justified in changing position b/c of P’s PITP.  P retracted the repudiation way too late.

Problem #52 (pg 536):

D agreed to sell lots to P but did not have title.  D’s wife was negotiating to get the titles which would have allowed the D to perform on time.  When P learned that D did not have title, he called it off.

Answer:

This was not a repudiation by D.





3)
Voluntary of Affirmative act Which Renders Performance Substantially Impossible:






a)
Example:

A agrees to work for B for one year starting 6-1, in exchange for B’s prmise to pay, and on 5-25, A embarks on a world tour.  This is not only PITP and PUTP, but it is also a repudiation.  Surrender of ones license to do business is a repudiation of K;s related to that business




d.
To establish the Coa the P must prove




1)
the K exists





2)
the breach by repudiation





3)
ready willing able to perform


E.
Repudiation and GF {12.5}:



1.
There is significant authority that a GF refusal to perform is not a repudiation.



2.
Majority-
objective test and GF of repudiator is immaterial.  

3.
GF refusal is when a party believes he has a lawful right to refuse of is justified in refusal 

to perform.


F.
Bankruptcy as the Equivalent of Repudiation {12.6}:

1.
Insolvency gives rise to discussion of PITP but is not a repudiation b/c it is not a voluntary action. 

2.
Filing a petition for Bankruptcy is an anticipatory repudiation if the trustee in bankruptcy does not adopt the K w/in a statutory period.

G.
Retraction of an Anticipatory Repudiation:

Rule With Respect to Present Repudiation {12.7}:

1.
UCC 2-611 (1)-
until the repudiating party’s next performance is due, he may retract it unless the aggrieved party has since cancelled or materially changed position or otherwise indicates that he considers the repudiation final.  (generally in accord with CL)

a.
What is new about this is that the innocent party does not need to rely when he indicated that the repudiation will be considered final




b.
Example:

A k’s with B to deliver steel in 10 monthly installments commencing on 6-1.  On 5-1, s repudiates.  On 5-5, s notifies B that he will deliver the steel as scheduled.  The withdrawal of the repudiation effectively reinstates the duties of the k.  The result would be different if B had contracted elsewhere for the steel.  In that case B could hold S liable for total breach.




c.
R1d-
not clear that cancellation stops retraction




d.
R2d-
cancellation stops retraction



2.
Retraction is ordinarily written or verbal:
a.
Where the repudiation consists of an act or omission that is inconsistent with the K, the retraction may occur by the repudiator regaining ability to perform, provided that the other party is aware.





1)
CL-
where anticipatory breach is withdrawn in time, there is no breach

2)
UCC-
retraction reinstates the rights under the K with due allowance and excuse for the other party’s delay caused by the repudiation

3.
Retraction may take place at any time before the innocent party has changed position, or has indicated that the repudiation is final or has brought suit.


a.
UCC-
limits retraction of AB “until the repudiating party’s next performance is due.


H.
Responses to an Anticipatory Repudiation {12.8}:



1.
3 basic responses:




a.
Immediate action for total breach




1)
must show ready willing and able to perform but for the repudiation





2)
all duties discharged when bring suit





3)
need not sue right away but should to prevent retraction if so desires




b.
Urge or insist on performance and undo the repudiation:




1)
this is tied into election





2)
modern view- better view-
no right of election on the face of a repudiation





Example:

S k’s to deliver steel to B with deliveries to start on 6-1.  S repudiates.  B immediately begins to negotiate with C for delivery and at the same time urges S to retract.  On 5-6, B enters into a K with C and later that day S retracts the repudiation.  This retraction is ineffective and B does not give up his right to change position by urging the retraction.

c.
Does the innocent party have the right to ignore the repudiation and proceed with performance or does the repudiation prevent the normal power of election that the party has during MB?


1)
old view-
may elect to continue


2)
modern-
mitigation of damages principle overrides the election option



a)
may not elect to continue if it would worsen damages



2.
How soon must the innocent party begin to mitigate damages?

1)
UCC 2-610(a)-
commercially reasonable time may wait for performance of other party but if waits beyond this time, then can’t recover for those damages which he could have avoided.

2)
CL-
act promptly after learning of the repudiation


I.
Exception to the AB Doctrine:
Unilateral Obligations {12.9}:

1.
It is well established that no action will lie for the anticipatory repudiation of a unilateral obligation to pay money at a future time or in future installments.


a.
Example:

B says to A “if you walk across the bridge Ill pay you $100 one year after you finish walking.”  A walks and B repudiates his obligation.  A may not bring suit immediately.



2.
The same rule applies in a b-k situation where one party has performed and awaits payment.




a.
Example;

A lends B 12k and B promises to pay 1k per month.  Before the first payment arrives, b repudiates.  A may only bring an action for each installment as it due.





(Similar to Problem #57 on pg 537)




b.
Factors necessary in above example to sue:





1)
always need full performance of the P





Case:

Diamond v. USC

P brought suit against D for failure to honor its promise to provide economy season ticket holders with the option to buy rose bowl tickets.

Rule:

AR does not apply to k’s which are unilateral in their inception or which become so by complete performance of one party.

Problem #58 (pg 537):

D purchased and accepted delivery of certain machinery.  The k of sale required it to pay 10k w/in 30 days and the balance in 5 annual installments and to execute instruments giving the S a security interest in the machinery.  Before 30 days elapsed and before fulfilling any of its obligations, D resold the machinery.  P immediately brought suit.

Answer:

D’s resale was a repudiation but since P fully performed, the P must wait until actual breach by D.  Maybe can argue that not having both parties sign the document of security is lack of full performance to allow p to sue in advance.


J.
Another Exception to the AB Doctrine:

Independent Promises {12.10}:



1.
One party repudiates and the other breaches an independent promise:




a.
Example:

A and B enter into an employment K for 5 years.  A, the employee promises not to engage in the same business for a period of time after the K.  The K provides that this promise is independent.  After s starts to perform, B repudiates the K.  

1)
R2d-
A is still liable for the promise

*** the issue here is that if an employee is wrongfully discharged, it is really unfair to enforce that promise.  The only problem is what equitable principle to fit it under.  Maybe abuse of rights.

24)
Impossibility of Performance and Frustration of Venture:

A.
Impossibility of Performance-introduction {13.1}



1.
Events sometimes occur after formation which render performance impossible




a.
CL-
out of luck and liable for damages




1)
2 exceptions:




a)
Personal service K in which a party dies or was severely ill





b)
Supervening change in the law

b.
Taylor v. Caldwell started to expand doctrine through implied or CoCO’s in which the parties were said to have contemplated the continued existence of a state of facts.



Case:

Taylor v. Caldwell

P k’d to let D’s hall and gardens for a concert for 4 days for $100 per day.  P spent money in preparation for advertising, but d could not perform when the hall burned down.

Rule:
In K’s in which the perf depends on the continued existence of a person or thing, a CO ins implied that the IOP arising from the perishing of the person or thing shall excuse the perf.

c.
Now recognized that a thing is impossible in a legal manner if it is impracticable, which is when it can only be done at an excessive and unreasonable cost

d.
Requirements:


1)
unexpected event


2)
no AOR that event would occur

e.
3 events that almost automatically proved the excuse of IOP:


1)
death of a person who is to personally perform


2)
supervening illegality


3)
destruction of the subject matter


B.
The Rule of the UCC and the R2d {13.2}:



1.
UCC and R2d make no significant changes to prior law

2.
UCC 2-615-
Except so far as a seller may have assumed a greater obligation….is not a breach of his duty under a K for sale if performance as agreed has become impracticable by the occurrence of a contingency the non-occurrence of which was a basic assumption on which the K was made.


a.
Questions to ask:

1)
Was there an event that changed a basic assumption shared by both parties on which the K was made?  If not a basic assumption then no defense

2)
Did that event in fact make perf impossible or impracticable?

3)
Did the party seeking to utilize the defense, assume the risk?

4)
If the K does not allocate the risk, to whom shall it be allocated?

5)
Who was in the better position to prevent the risk from occuring?

6)
Who is better able to bear the risk?



3.
R2d-generally in accord



a.
Explicitly says that a party may not use the defense if there was contributory fault



4.
5 different types of categories of IOP cases:




a.
destruction, deterioration, or unavailability of subject matter




b.
failure of the contemplated mode of delivery or payment




c.
supervening illegality




d.
failure of the intangible means of perf




e.
death or illness

C.
Destruction, Deterioration, or Unavailability of the Subject Matter or Tangible Means of Performance {13.3}:

1.
Taylor v. Caldwell-
D promise P to allow p to use a music hall for concerts but prior to the performance, the place burned down.  The court excused the D from breach.  The P was also released from performance under the PITP doctrine.


a.
The continued existence of the hall was a basic assumption on which the K was made. 


b.
The court also found that there was no AOR by the D as to the fire.

2.
Crop Failure cases as example of destruction of subject matter cases:

a.
Example:

A promises to deliver 2000 tons of tomato’s to B from A’s farm.  A would be excused from performance if w/o any contributory fault, a virus destroyed the crops.  This would be different if A did not specify where they would be grown.  In that case the court may look to the intent of the parties while other will take the language literally stemming from the PER.  A different problem exists and the courts are split when the K is made but not by farmers.  Also split of make a delivery of goods and a factory is destroyed.  The courts are split as to whether meant that factory or any factory.

3.
Building K cases-

courts are more strict if for example A k’s to build for B but when he is almost done it is destroyed through no fault of his own.  A should have insurance ofr this, whereas in taylor case this was an existing building.



4.
Parties are free to allocate risk by agreements.

5.
K’s to fix or alter an existing building- the assumption is that the building will still exist, so unless k’or assumes the risk, he will have the defense of IOP.

6.
Once the k is discharged under IOP, the parties may have quasi-k recovery

Problem #1 (pg 584):

S entered into a K to sell to B 35k bushels of white corn.  Due to a drought which struck S’s farm, S was not able to procure sufficient corn to fulfill the K.  B sued for damages for partial non-delivery.  S offered evidence that there was a contemporaneous oral agreement that it was to come from S’s farm.  Is the evidence admissible?

Answer:

PER problem.  Issue of whether it is TI or PI.  P must show that not trying to add or contradict, rather merely interpreting the K.

Problem #2

D k’d to build a building for P on a certain piece of land according to plans prepared by D, annexed to and made part of the written K.  Twice in succession the building collapsed after it had been raised to the 3rd floor due to the presence of quicksand in the subsoil.  D refused to rebuild and P sued for damages.

Answer:

This was existing imposs, which has the same rules as supervening imposs. that as long as did not know can use the defense of IOP.  This was an old case and held for P.

Problem #3:

P k’d to repair a wooden bridge over a river and comleted a goodly portion of the work when a fire totally destroyed the bridge as well as a large amount of wood P had stored near the bridge for use in the repairs,  P sues.  For what may P recover?

Answer:

P has part performed and the k has been discharged due to IOP.  This K would not be divisible.  P must seek recovery under quasi-k in restitution for the benefits conferred on D.  The existence of the bridge was a basic assumption on which the k was made.  P could probably get the lumber cost back under reliance theory of preperation for performance.


D.
Failure of Contemplated Mode of Acceptance -
ie payment or delivery {13.4}:

1.
Issue-
whether a commercially reasonable substitute is available?  If there is then the defense is invalid.

a.
American trading Case-
closing of the canal was not an event that changed the basic assumption on which the K was made, and the closing of the canal did not involve impossibility or impracticability.  The other route was commercially reasonable, and the charteror was obliged to use the route and the obligee was obliged to pay extra $.



2.
UCC-
deals with failure of the contemplated mode of payment or delivery

a.
Delivery-
commercially reasonable substitute if available should be used, if neither party is to blame

b.
Payment-
if payment fails for some reason, the S may stop delivery or hold delivery unless the B provides a means or manner of payment which is commercially substantial equivalent.  The K is discharged unless the B is able to pay a substitute.  If goods already delivered, B must pay for the goods by the means stipulated by the regulation which caused the IOP unless the regulation is oppressive or discriminatory.


E.
Supervening Prohibition or Illegality {13.5}:

1.
If an agreement is illegal when made, the problem is illegality but if it becomes illegal after formation, the issue is supervening impossibility.

2.
If the law interferes b/c of the promisor’s fault there is no defense b/c of the CF and the

impossibility is only subjective.



3.
If the promisors wrongdoing is the basis if the injunction, the defense is disallowed



4.
Example:

The requisition of a factory for war production has been held to excuse under IOP the performance of K’s.  



5.
UCC in accord here

6.
A promisor may assume the risk of a change of law or other government action in which 

case the defense does not exist.



7.
Modern cases and the UCC equate foreign law with domestic as an excuse for non-performance





Case:

Eastern Airlines v Mcdonnel Douglas Corp
Pursuant to a k, d was to deliver jets to P.  Delivery was late due to D’s subordinating civilian production to military production at the request of the government.

Rule:
Acts of government, whether formal or not, which prevent the performance under a K constitutes an excuse for breach.

Problem #5 (pg 585):

In C of a right of way given by P to d, the d agreed to give the P annual passes during P’s life.  After about 10 years the government made it illegal to issue further annual passes.  What are the rights of the parties?

Answer:

Rights of the parties are in restitution and nobody is liable for breach.  The benefits that each have conferred would have to be returned.

Problem#6 

May not use the defense if the injunction was brought on by him.  Supervening illegality applies, but may have been AOR, CF….

Problem #7

This is a personal services K and the duties would be discharged b/c employer has a duty to supervise which is non-delegable in the opinion of the court


F.
Failure of the Intangible Means of Performance {13.6}:



1.
R2d- does not distinguish between tangible and intangible means of perf.

2.
Court has limited the defense to situations where performance is rendered impossible by an act of g-d, the law, or the other party.


a.
Old view-if make k, even unforeseen difficulties (like a strike) do not excuse perfromance

b.
Modern view-

many variable that go into the IOP doctrine and reference to strikes is OK


c.
R2d-
does not mention strikes since it has become customary to include a clause in the K.


G.
Death or Illness {13.7}:

1.
Ordinarily the death of the offeror terminates the power of acceptance created by a revocable offer but it is different here b/c the death occurs after formation.


a.
Death does not ordinarily discharge

b.
If the K calls for the personal performance by the promisor or a 3rd person,  and they die or become so sick as to render perf. impossible, the promisors duty is excused unless the risk was assumed.

c.
If perf. id delegable, then the duty is not excused

d.
Some cases where the death is the fault of the promisor, the IOP will not be allowed (River Phoenix)

e.
The personal representative for the deceased employee is entitled to quasi-k recovery for reasonable value if services rendered.

f.
If the employee was to work under the direct supervision of the employer, and the employer dies or is sick, the employer has the IOP defense, and the employee has the PITP defense.


1.
Issue is whether the employers duty is assignable or delegable


H.
Reasonable Apprehension of Impossibility or Danger {13.8}:



1.
Example:

An actor is excused if he has symptoms of what may be a serious disease and enters a hospital for examination.  It does not matter that the exam reveals nothing

2.
Rule applies not only where there is a threatened harm to the promisor but also where the threatened harm related to others.

3.
Does not normally apply where the danger to be apprehended relates to land or goods b/c ordinarily that situation will not involve IOP.

a.
But where threat of loss is great and the harm to the promisee by the non performance will not be great, the risk need not be taken if there is good ground for the fear that the perf will be impossible.



4.
R2d treats these cases as impracticability cases but uses the same general rules




a.
Adds that the promisor must use reas, efforts to avoid the obstacles to perf


I.
Impracticability {13.9}:



1.
Traditional Rule-
performance was required to be literally impossible



2.
Modern Rule-

impracticability ok




a.
R1d-
started this trend by equating impossibility to impracticability




b.
UCC-
 uses impract. to encompass impossibility (R2d in accord)




c.
R2d-
extreme or unreasonable difficulty, expense, injury, loss…



3.
What amounts to impracticability?




a.
Mere increase of expense (30%, 100%, 300%)  has been held to be insufficient





1)
R1d and R2d-

 parties assume risk of increased cost w/in a normal range

2)
UCC-
increased cost alone does not suffice unless it is do to some unforeseen contingency which alters the essential nature of the performance.


a)
Example:

Severe drop in market price is part of AOR but shortage of material do to contingencies such as war, local crop failure or embargo, is sufficient.

b.
Some cases have allowed the defense where the increased cost was the result of the necessity of performing in a manner that is radically different from what was originally contmplated.  





Case:

qAmerican Trading v. Shell
Via a K stating texas as a departure point and Bombay as point of destination, d chartered P’s vessel for a voyage with a full cargo of lube oil.  When the customary route was changed b/c of the closing of the suez canal, extra expenses were incurred.

Rule:
While performance ,ay be rendered imposs if it can only be accomplished with extreme and unreasonable difficulty, expense, or loss, a mere increase in cost alone is not sufficient excuse for non-performance.


J.
Impossibility as an Excuse of Condition {13.10}:



1.
Same basic rules as used in  forfeiture apply:




a.
Extreme forfeiture





1)
R2d-
says need not be extreme




b.
immaterial condition



2.
Example:

K’or has Sp’d but cannot get architect signature b/c he died or is incapacitated.  P would recover here.  If had not SP’d, then the K would probably be discharged under the IOP of the CO and the P would be limited to quasi-k.



3.
Example:

Insured b/c of IOP, fails to furnish proofs of loss or fails to give notice w/in the time stated.  Some courts have excused the CO here.  But the situation is different if the insured fails to make a payment w/in the stipulated time b/c the CO relating to the premium is a material part of the exchange and therefore os not excused.



4.
SOG cases:

a.
If the price is not fixed in the manner agreed, the K will be construed as reas, price to be paid on delivery. 

b.
If the parties intended not to be bound except if the price is fixed in the manner agreed upon, as when they rely on the unique expertise of the appraiser, the K is discharged if the appraiser is unable to set a price, even though the good have been delivered..  The B must return the goods, and if this is not possible pay reas. price.


K.
Existing Impossibility {13.11}:



1.
May exist at the time of the agreement



2.
Rules of Supervening impossibility generally apply but there are 2 major differences:

a.
party seeking to use the defense must show the absence of knowledge or reason to know the facts that made the perf. impossible.


1.
Knowledge of an existing impossibility is one way to create an AOR

b.
existing impossibility results in a void k whereas supervening impossibility discharges an existing k.


L.
Frustration of Venture {13.12}:

1.
Distinguished from impossibility-
a person who is to supply something but cannot, will use imposs., whereas a person who is obliged to pay will ordinarily use the defense of frustration.


a.
Example:

A agreed to supply B with a number of barges to carry a product  from B’s plant and B promises to pay a fixed sum per barge, and a was unable to supply the barges.  A would use the imposs. Defense, whereas if B had no product to ship, will use the frustration defense.  Impossibility does not apply to B b/c still can do it but he would be getting nothing for his $.



2.
Originated in Coronation cases:

a.
Krell v. Henry-
P had granted d a license to use his apartment to view the coronation ceremonies for $75.  After the agreement was made the coronation was cancelled.  The D was excused from his duty to pay even though payment was still possible.

Rule:
Where the object of one of the parties is the basis upon which both parties K, the duties of performance are constructively conditioned upon the attainment of that object.



3.
R2d-
same rule for frustration as for imposs.




a.
4 requirements:





1)
object of the reason for K must be frustrated by a supervening event]



2)
the other party must also have K’s on the basis of attainment of this object-






ie..basic assumption of both parties.



3)
frustration must be total or near total- principal purpose of promisor

4)
the party seeking to use the defense must not have assumed a greater obligation than the law imposes.

5)
also no CF



4.
Sometimes the promisors promised performance becomes totally useless to the purchaser:




a.
Example:

Bride orders dress but groom killed in accident before wedding.  No defense here b/c no unjust enrichment.  But in coronation case there would be unjust enrichment



5.
UCC- has no provision relating to frustration but intends that the CL should apply



6.
Existing frustration is treated the same as existing impossibility.


M.
Temporary Impossibility or Frustration {13.13};



1.
may give rise to PITP-




a.
The prospective inability normally allows the other party to suspend perf.

b.
if the prospective inability is so serious that there is reasonable probability that SP will not be coming soon, the other party may cancel the K.

2.
If the other party does not have the right to terminate or chooses not to, what are the rules pertaining to the one who used the defense?

a.
When imposs. Ceases usually must perform in full, and is entitled to an appropriate extension of time for perf.

b.
Whether the obligation to perform exists depends on whether the delay will make performances substantially more burdensome.  If it does, the obligation is discharged.




c.
Example:
A k’s to sing starting on 12-28 and becomes sick on 12-23 and can’t perform.  B hires someone else and court hold this to be ok due to prospective inability to perform.  A tendered performance on 1-4.  If B had known that a would only be sick for that long, then result would probably be different.  




d.
Example:

Movie star under a K was drafted.  He was excused while in the army and was also relieved of the obligation totally b/c the delay had made the performance substantially more burdensome.

Problem #8

P contracted with D for the sale and purchase of certain silk.  By the terms of the K shipment was to be made before 3-4.  Shipment was not made until 3-12 b/c of an embargo placed by the RR on shipments of silk.  What result?

Answer:

This is temporary supervening illegality as to the manner of delivery.  The issue is whether there is a commercially reasonable substitute.  UCC 20614 applies for failure as to manner of delivery but parties may put in provisions to the contrary


N.
Partial Impossibility {13.14}:

1.
Excused from performing those parts except that, if they can rneder a reasonable substitute performance, they are obliged to do so.

2.
If SP is still practicable, then it is required

3.
performance is deemed impracticable if the partial impossibility has made the remaining perf substantially more burdensome.

4.
Other party may cancel K if part which is excused prevents the poss. of SP

5.
If the failure to perform the partially excused part does not prevent SP, the parties are obliged to perform the rest of the K.  The party with the excuse is excused, and the other party may have a COA in restitution.


O.
Subjective Impossibility-
Contributory Fault {13.15}:



1.
R1d-
defense of imposs. May not be based on subjective imposs.



2.
R2d-
subjective imposs. Involves AOR or CF.

3.
CF-
Example-
party K’s to deliver goods on 1-1 and does not.  The goods are subsequently destroyed.  He may not use the defense of IOP.

4.
AOR-
ex:
imposs that arises as a result of insolvency of promisor in which he is unable to make a scheduled payment.  The promisor assumes the risk of being insolvent

5.
BOP is on the one who aaserts the imposs.


P.
Assumption of the Risk {13.16}:



1.
The risk of imposs and frustration can be assumed by K.



2.
Court will frequently conclude that the risk was assumed even if it is not in the K.


Q.
Assumption of the Risk-
Technological Impossibility- Unforeseen Possibilities:

1.
AOR:

a.
Mostly government K cases where the D claims that the compliance with the K has proved impossible, at least under existing technology.  


1)
This is existing imposs. and not supervening imposs.

b.
Most of the cases have held that the D has assumed the risk that production was possible b/c it knew or should have known of the limits on technology.

1)

But where the government has given extensive plans, as opposed to the goals which the end product must meet, it has been held that the D is not liable since the government assume the risk b/c it warrants that the plan will produce the desired result.



2.
Unforeseen possibilities:




a.
ie….technological breakthrough beyond the contemplation of the parties

b.
normally a question of interpretation of the deed w/o the help of any legal doctrine other that the standard rules of interpretation.


R.
Foreseeability {13.18}:

1.
If the event that is the basis of an imposs or frustration defense is reasonably foreseeable, the majority opinion is that the defense is not available.


a.
Not applied to death or illness

2.
Definition-
an event so unlikely to occur that reasonable parties see no need explicitly to allocate the risk of its occurrence, although the impact the impact it might have would be of such magnitude that the parties would have negotiated over it, had the event been more likely.

3.
R2d-
foreseeability is only one of many factors to be looked at in determinig the availability of the defense.





Case:

Wolf Trap 

The district court found the power outage that prevented an outdoor concert foreseeable and, therefore, denied the IOP defense of D, which had K’d with P to provide performance facilities.

Rule:
The circumstances preventing contractual perfomance need not have been unforeseeable for the defense of IOP to apply.


S.
Force Majeure Clauses P{13.19}:

1.
A clause which provides against the risk of foreseeable risks which the parties failed to put in the K.


a.
May be oral subject to the SOF

2.
Must be specific but don’t always need to describe events with particularity

3.
Example:


“Neither party shall be liable to perform under this k if said performance is made impracticable due to any occurrence beyond its reasonable control including, acts of g-d …………”  Assume the event used for IOP defense is an event which is not listed.  The language is very broad and would deem to encompass a lot, but the specific language past that broad language may restrict  the defense unless it is very related or similar to the specified events.  The party should use the clause of “but not limited to.”




Case:

Kel Kim v Central Markets
P, unable to comply with a lease condition mandating insurance coverage due to a tight market, contended that the leases force majeuer clause excused performance of the condition.

Rule:

A standard force majeuer clause in a lease will not relieve a lessee of forfeiture for failure to comply with a condition mandating liability insurance.  

Held:

These clauses are narrowly construed.  The court will not imply it into the clause as the P requests.


T.
Effect of Impossibility on Prior Repudiation {13.21}:

1.
If A and B have a K and B repudiates, and A dies within the time before performance arises, then A’s estate does not have a COA b/c can’t show ready willing and able to perform but for the repudiation.

2.
If after a party repudiates, the perf becomes imposs, does this relieve the repudiator:


a.
View #1-
no b/c the rights of the parties became fixed by the repudiation

b.
View #2-
subsequent imposs will discharge anticipatory breach and will ordinarily limit damages in the case of a non-anticipatory breach.  This is the better view b/c it takes into 

account all facts known at the time of trial.

1)
Example:


If B repudiates and then dies before the time of perf. there is no COA for A.  But if B dies one month after the time of perf. A would be entitled to damages for only one month.


U.
Impossibility and Frustration Under the UCC {13.22}:



1.
UCC 2-614-
failure of contemplated means of delivery or payment



2.
UCC 2-615-





(a)
We have discussed this already above

(b)
where the causes mentioned in (a) affect only a part of S’s capacity to perform, he must allocate production and deliveries among his customers but may at his option include regular customers not then under K as well as his own requirements for further manufacture.  He may so also allocate in any manner which is fair and reasonable.

(c)
The seller must notify the B seasonably that there will be a delay or non-delivery and, when allocation is required under (b), of the estimated quota thus made available for the B

1.
when B gets the notice he may modify the K to these #’s or terminate the unexecuted portion of the K

3.
UCC 2-616-
installment k’s- B has the option to terminate or modify where the prospective deficiency caused by a material or indefinite delay or an allocation as to any installment substantially impairs the value of the whole K.

Problem #9:

P is wrong here as long as he was seasonably notified.  D may supply to other non k customers who are regulars as well as to K customers and D must divide it up fairly.

Problem #10:

When a B is rightfully told by the S that he will only be able to deliver 75% of the ordered goods do to impracticability, must the B accept?

Answer:

B may modify the k by agreeing to take the available quota, or he may terminate and discharge the unexecuted portion of the K


V.
Effect of Impossibility and Frustration – Adjusting the Rights of the Parties {13.23}:

1.
Where a k has been discharged due to IOP of frustration, it is often necessary to adjust the rights of the parties.


a.
Example:

If the excused party has part performed before the IOP arose, recovery for that may be available under the divisibility doctrine.

1)
R2d- says the courts may sever to do justice, even if the requirements for divisibility are not met.

2.
Restitution is another possibility if divisibility does not work-  but it is hard to apply in a lot of these cases.

3.
US courts generally hold that the parties to a K which is discharged for IOP of F must make restitution for the benefits conferred on them.  

25)
Remedies:

A.
Purpose of K remedies:


1.
R2d section 344:

a.
Expectation-
benefit of his bargain by being put in as good a position as he would have been in had the k been performed.

b.
Reliance-
being reimbursed for loss do to reliance on the k by being put in as good a position as if the k had never been made.

c.
Restitution-
restore any benefit he may have conferred on the other party



2.
see Sullivan v. O’connor at beginning of outline


B.
Damages:



1.
Damages Defined {14.1}:
a.
damages are secondary rights which the law grants to the P when the primary rights of the K are discharged.

b.
Normally damages versus restitution and specific perf


C.
Nominal Damages {14.2}:



1.
For every legal wrong there is a legal remedy and thus for every breach of K a COA exists

2.
If there is no compensable damages suffered by the innocent party, then nominal 

damages will be awarded to symbolize the vindication of a wrong



3.
2 situations:




a.
P brings action for nominal damages

b.
P brings COA and wins but fails to establish actual damages so he gets nominal damages awarded and usually the legal fees.


D.
Punitive Damages {14.3}:



1.
Usually not awarded in K law no matter how malicious the breach



2.
 Awarded where the breach is accompanied by an independent malicious or wanton tort

3.
Some juris allow it where fraud, malice or gross negligence or oppression mingle with 

the breach.



E.
Expectation Interest:



1.
Eastlake Case & R2d;
a.
The general measure of damages for breach of k is that the party is entitled to 1) 

recovery of all damages that accrue naturally from the breach and 2) to be put in as good a pecuniary position as he would have had if the K had been performed.

1.
In construction K’s this is often troublesome and ends up in a windfall for the P so the measure should be to put the party in the position which he would have been in w/o the breach.

b.
R2d-
sometimes a large part of the cost to remedy the defects consists of undoing what has been improperly done and that cost will be clearly disproportionate to the probable loss in value to the injured party.  Most of the time the injured party will not even undo the defects resulting in a huge windfall.  If an award based on the cost to remedy the defects would clearly be excessive, and the injured party could not prove the actual loss in value to him, the damages will be based on the difference between the market price it would have had w/o the defects and the market price with the defects


F.
Limitations:



1.
Avoidable Consequences:



a.
Duty to Mitigate Damages {14.15}:
1.
As an almost inflexible proposition, a party who has been wronged by a breach, may not unreasonably sit by idly and allow damages to accumulate.  The law does not permit the wronged party to collect the damages that could have been avoided w/o undue risk, burden, or humiliation.


a.
Exception-
where the continuation of perf cuts down the damages

2.
Only need reas. effort to mitigate and thus the efforts need not be successful

a.
don’t need to do it if it will involve unreasonable expense or it is illegal (breaching other k’s)

3.
Must the innocent party accede to a wrongful demand by the wrongdoer if the accession would minimize the damages?

a.
sometimes if the accession is so slight when viewed in relation to the amount of injury foreseeably ensuing was such that the P should have acceded to the unjustified demand.


1.
This is only one of 3 views

a.
Where the demands are nit trivial, the courts have ruled for P even if it would have minimized the damages

b.
Sometimes if the party accedes the courts will award no damages and call it a substituted agreement.

a.
The UCC allows one to continue with the transaction so a not to disrupt business, while reserving the right to accede under protest

c.
Exception to mitigation duties is for L when T abandons land, based on the property theory.

b.
Non-exclusive K’s-  An Apparent Exception to the Doctrine of Avoidable Consequences {14.16}:

1.
If the relation btwn the parties is such that the wronged party was legally free to enter into similar K’s with others, that subsequent to the breach the wronged party could have or actually has made similar K’s, in no way reduces entitlement to damages.


a.
Example:

If the lessee of cars from a car rental company breaches the lease, the damages will not be reduced by the fact that the lessor could have leased or actually did lease the cars to another.


1)
but if the chattel is unique, the lessors damages will be reduced




c.
Recovery of Expenses Sustained in Avoiding Consequences of a Breach {14.17}:




1.
courts have recognized recovery based on the reasonable efforts to mitigate damages






a.
Example:
Placing advertisement to assure customers what someone else alleged was wrong, and that if did not do that the damages would have been higher.

d.
Case:
Parker v 20th Century Fox-
Where actress was not held to mitigation of damages where she could have accepted another role for the same compensation.  Court held that P did not have to accept very different role that was to be filmed in a totally different location.



2.
Foreseeability:




a.
The Rule of Hadley v. Baxendale {14.5}:




1.
Case:
Hadley v. Baxendale:

P operated a mill and has to suspend operations due to a broken shaft.  P’s employee brought the shaft to D for shipment to an engineer.  The D’s inexcusably delayed shipment for several days.  As a result the mill was shut down for a greater period of time.  A jury verdict included an amount for lost profits of the mill

Rule:
1)
the aggrieved party may recover general damages – damages that arise naturally from the breach as well as 2)
damages that may reasonably be supposed to have been in the contemplation of both parties at the time they made the K, as the probable result of the breach.  (foreseeable) – “special damages”

2.
Other cases have made a more strict standard and they require that the AOR of the foreseeable consequential damages be very clear on the part of the D and the manifestation of assent to this AOR must be expressed or reasonably implied.





3.
Mental Distress:






a.
General rule-
no damages






b.
Exceptions-
where P’s interests of personality are involved

a.
Ex:

expulsion of guests from hotels, refusal of admissions ticket, K’s for funeral arrangements.

c.
Case:
Stewart v. Rudner-
where Dr. promised a c- section and P requested it due to 2 previous miscarriages, the Dr. did not do it and the baby was stillborn.  Punitive damages awarded do to the nature of the K and it can be said that the parties have K’d with reference to the payment of damages in the event of a breach.  This k was extremely personal in nature and damages of MD are quite foreseeable in the event of a breach.



3.
Certainty:




a.
Certainty as a Limitation Upon Recovery of Damages {14.8}:
1.
Damages must be certain both in their nature and in respect to the causes from which they proceed


a.
Reasonable certainty is sufficient

2.
Courts will usually only apply this strictly where the damages issue involves lost profits on transactions other that the one on which the breach occurred.


a.
Example:

A K’s to buy flour from B.  B breaches and as a result of a shortage in the market A cannot get it anywhere and cannot make the cakes that he was going to sell with the flour.  A sues for the profits he would have made and must prove the profits with reasonable certainty





3.
Reasonable certainty is very vague and there is no real standard:






a.
Breach of k’s to produce entertainment events are generally held too uncertain

b.
Established businesses are allowed to recover lost profits on transactions of a kind in which the business has traditionally engaged.





4.
Where D’s wrong has caused the uncertainty of damages, he may not complain of it

5.
UCC-
standard of proof must be flexibly applied and certainty will not be insisted upon where the facts of the case do not permit more than an approximation.




b.
Alternative Recovery:
Value of a Chance or Opportunity {14.10}:

1.
Example

X in beauty contest and not notified of when events are to take place.  Court awarded based on chance of winning having value and that opportunity being taken from the P.

2.
R2d limits to situation if the promised perf. is aleatory-
ie.. conditioned on an event not within the control of the parties

c.
Alternative Recovery:
Rental Value of Property That Might Have Produced Profits {14.11}:

1.
R2d-
if the breach is one that prevents the use and operation of property from which profits would have been made, damages may be measured by the rental value of the property or by interest on the value of the property.


G.
Reliance:

1.
Alternative Recovery:
Reliance interest Protected Where Expectation interest Is Uncertain or Non-existent {14.9}:

a.
Where the innocent party cannot establish a loss of profits with sufficient certainty, the party may recover expenses of preparation and part performance, as well as other foreseeable expenses incurred in reliance upon the K.

1.
This is awarded based on the assumption that the value of the k would have at least covered the outlay.

2.
To the extent that reliance expenses are salvageable, no recovery will be allowed. 

b.
If it can be shown that the K would have been a losing proposition for the P, an appropriate deduction from the reliance damages should be made to cover that amount of loss from the break even point.  The BOP is on the wrongdoer.

c.
R2d-
recovery is limited to the K price on the theory that if reliance recovery exceeds the K price, then the K must have been a losing proposition.  

a.
This reasoning excluded the fact that consequentail expenditures could have been recouped had the K been performed.


H.
Restitution:



1.
Introduction {15.1}:




a.
Aim of restitution is to place both parties in the position they had before entering into the K.




b.
Quasi-k is the main type of restitution recovery



2.
What is Meant By Restitution?
The Concept of Unjust Enrichment {15.2}:
a.
one person is accountable to another on the ground that otherwise he would unjustly benefit or the other one would unjustly suffer loss.

b.
benefits conferred on the D



3.
Restitution as an Alternative Remedy for Breach {15.3}:




a.
Available as a remedy for TB only, not for a PB.




b.
Must give notice of cancellation (not rescission) of K when breach occurs in 2 situation:





1)
if the P retains some tangible benefit from the K or





2)
failure to give notice operates as a waiver of condition

c.
At CL the precondition necessary for restitution was determined by whether the action was at law or in equity

1)
At CL-
P was required to tender back all tangible benefits received pursuant to the k as a condition to commencement of the action.

a)
R2d-
continues to require a tender by the P to make restoration, with a # of exceptions

2)
Modern/equity-
actual tender was not always necessary as a court in equity could condition its decree upon restitution by the P or offset the value of the benefits retained.



4.
Measure of Recovery in an Action for Restitution Based on Breach {15.4}:



a.
Basic aim of rest. is to put P in as good as a position as was in before the K.

b.
Unless specific rest is obtained, the measure of P’s recovery is based on the reasonable value of the services rendered, goods delivered, or property conveyed, minus the reasonable value of any counter-perf received.

c.
No unjust enrichment is required here as the P recovers the reas value of the perf whether or not the D in any economic sense benefited from it.


1)
Traditionally it was said that acts of mere preparation do not justify the action of rest

a)
but the concept of “receipt” has been expanded greatly to the extent that if what the P has done is part of the agreed exchange, it is deemed to have been received by the D.




d.
R2d-
rest is only available if the benefit to the D is conferred by the P







1)
Example:

A works for B, and is obligated not to work for anyone else.  A takes a part time job with C.  B cannot recover from A the salary that was paid by C b/c it is not any benefit conferred by B.

5.
Restitution at Law Not Available if a Debt Has Been Created:
Severability {15.6}:
a.
If a debt has been created by the P’s full perf, a recovery in rest. is not allowed..  The P (creditor) is restricted to an action for recovery of the debt.  


1)
Case:

Oliver v. Campbell:

P, a lawyer, was retained as counsel in a divorce for the agreed fee of $750.  At the end of the trial, but before judgement, P was discharged w/o justification.  The court held that the reas value of the services was $5000.  The majority of the court however took the position that the P had fully performed and thus could only recover $750, while the dissenting judges concluded that he had not fully performed and was entitled to the full 5k.

b.
If any severable portion of the K has been fully performed, the P may not obtain restitution as to that portion, but only the apportioned price.

1)
If severable, the P may obtain restitution for the MB’d portions w/o canceling the other portions that are performed.



6.
K price 3 approaches:




a.
value damages w/o any weight to K price




b.
k price as ceiling to recovery




c.
k price gets full reign


I.
Liquidated Damages:



1.
Liquidated Damages Distinguished From Penalties {14.31}:

a.
Liquidated Damages Clause-
though parties are not allowed to provide for penalties in the event of a breach in the K, they can under certain conditions determine in advance of the K what damages will be assessed in the event of a breach.  Such a provision is a LDC.

b.
3 distinguishing factors of LDC v. invalid penalty clause:

1)
parties must intend to provide for damages rather than for penalty


a)
Court does not care what they label it but care about reality of it 


2)
the injury caused by the breach must be uncertain or difficult to quantify


a)
difficulty of producing proof of damages after a breach



b)
diff of determining what damages were caused by the breach



c)
diff of ascertaining what damages were contemplated at the time the K was made



d)
Absence of any standardized measures 

e)
difficulty of forecating, when the K was made, all the possible damages by any of the possible breaches.


3)
the sum stipulated must be a reasonable pre-estimate of the probable loss



a)
UCC and R2d- this is the determinative element



b)
a provision with an unreasonably high LDC is void as a penalty.

c)
UCC and R2d-
2 moments at which the LDC may be judged rather than just one (CL says from at the time the K was made)



1}
reasonableness should be tested in light of the anticipated as well as the actual loss

d)
Does not have to be a sum; it can be a formula to be used as well

4)
When the parties put in a LDC at way below the reas. level, it may not be struck down as penalty, but may be struck down due to unconscionability

5)
Generally held that the BOP of disproportionality is on the D

2.
Two Pitfall of Draftsmanship:
The Shotgun Clause and the Have Cake and Eat it to Clause {14.32}:

a.
Shotgun-
one which includes all the potential breaches under it and only one sum to be paid for anyone of the breaches.  This is struck down as penalty b/c not all breaches are created equally.

1)
It will often be possible to interpret the clause as to confine it to the most serious of the breaches enumerated, in which case if the sum stipulated is reas., it will be upheld.

2)
It is possible to liquidate damages for specific types of harm with a provision for actual damages for other types of harm.




b.
Have Cake and Eat it Too-

1)
where the drafter attempts to fix damages in the event of a breach with an option on the part of the innocent party to sue for actual damages that may occur


a)
struck down b/c there is no reas. definitively estimate loss



3.
Availability of Specific Performance When Damages are Liquidated {14.33}:

a.
despite the presence of a valid LDC, if the criteria for equitable relief are met, the court will decree SPF.

4.
Liquidated Damages and Penalties Distinguished From Alternative Promises {14.34}:




a.
Example:

A promises to build 2 houses for B by a certain date or pay A 4k.  There are several interp of this:

1)
damages

2)
penalty

3)
Option to terminate for 4k-


a)
form of the agreement is not controlling, rather the court must determine whether the parties actually bargained for the option.


1)
If the clause was inserted at the request of the party who wishes to terminate the K, it is likely that an option was intended



5.
Additional Agreed Damages:
Attorney Fee’s {14.35}:
a.
In the US, an award of damages does not ordinarily include reimbursement of the winning parties lawyer fees

b.
common to have stipulations in some types of k’s that they are recoverable if they come up in the course of collection of payments due under the K


J.
Efficient Breach-
Should it be Encouraged? {14.36}:



1.
NO

****insert damages sheet from handout on UCC***


K.
Specific Perfomance-



1.
Equitable remedy when remedy at law is inadequate and there is uncertainty of damages



2.
Courts will not help out one sided K’s if they are actually legally entitled to performance

26)
Third Party Beneficiaries


A.
Introduction {17.1}:

1.
In earlier times, only one in privity to a K could sue on the K.  Privity was defined as one who is involved in the promissory exchange.

2.
Some other cases were to the contrary-



a.
Case:

Dutton v. Poole




Action for damages by TPB of a K.

D promised his father that he would pay his sister, D’s wife, $1000, if the father would forebear from selling certain forestland.

Rule:

Where one is not in privity to a k made for his benefit, if there is a close family relationship between him and the promisee, he may bring suit to enforce the promise.

1)
In this case the F conferred a gift on the daughter in the form of a promise, which was purchased for C by the father.  No delivery is required



3.
Promisor = D (brother)




Promisee = Father




P =
TPB



4.
The D is called the promisor b/c he has made the promise that the TPB seeks to enforce.

a.
It is conceivable that both have made promises that are beneficial to P, so in that case the promisor is the one against whom enforcement is sought.

5.
Case:

Lawrence v. Fox






Action by a TPB to recover damages for breach of the K.

D promised Holly for C that he would pay Holly’s debt to P.  Holly owed $300 to P.  The agreement was between holly and D so P was not in privity.  The court held that P could recover anyway b/c it was manifestly just that he should.




Rule:

A TPB for whose benefit a K is made ay bring action for breach.


6.
Creditor/beneficiary- Lawrence case, b/c promisee’s purpose was to have creditor paid



7.
Donee/beneficiary-
Dutton case, b/c promisee’s purpose was to confer a gift on P


B.
R1d-
{17.2}



1.
R1d utilized terminology under which 2 types of TPB would have enforceable rights:




a.
C/B and D/B

1)
Incidental Beneficiaries-
others who may benefit from K but have no enforceable rights



2.
R1d focuses on the purpose of the promisee in obtaining the promise for the TPB




a.
To confer a gift =
D/B





1.
Take terms of agreement and surrounding circumstances into account





2.
has direct COA against the promisor




b.
to discharge an actual or supposed asserted duty of the promisee to the TPB = C/B

c.
One who will benefit from perf. of the k but is not in either of the above 2 categoties = incidental

Problem #1 (pg 709):

A has debt to a lot of creditors.  A asked C for a loan to pay his debts.  C promised to make the loan.  Are the creditors TPB of the K?

Answer:

No they are merely incidental beneficiaries b/c the loan is going to A and the intent to benefit was geared towards A.

Problem #10:

In january of 1969, a local union entered into a 2 year K with X.  The K provided that the union would not strike for the term of the K, which it did.  Does Y, who entered into a K with X have a COA against the union?

Answer:

This is a promise of forbearance so it is difficult to tell to whom it runs so the test is hard to apply.  It is also a public policy question of whether we want TPB interfering with the unions and making them directly accountable to individuals.


C.
The Test of Intent to Benefit {17.3}:



1.
Many courts avoid terminology of R1d and just use this test.



2.
2 key questions:




a.
Of whose intent do we speak?




1)
some cases stress the intent of the promisee but others stress both 




b.
What evidence is admissible on the issue of intent?

1)
This is an issue of interpretation so we are involved with the plain meaning rule and ambiguity, and the admissibility of extrinsic evidence including evidence of subjective intent.



3.
Intent to benefit test 




a.
Mostly fiction except in pure donative intent cases




b.
does not mean benevolent intent, only donative

c.
The presumption is that one K’s to benefit oneself, but one may expressly agree that the 3rd party will have the enforceable rights.

1.
in the absence of such expresses intent, it can be established if the promisor’s performance is to run directly to the TPB.

2.
To who is the perf. running test-
If found that perf is to run to promisee, the TPB is normally incidental


a.
Example:

A bank promised A a loan with which to pay creditors.  The creditors are incidental.  But if the bank promised to pay the creditor directly, they would be the intended beneficiary.



4.
Another test:




a.
Case:

Lucas v. Hamm







Suit seeking damages for N and breach.

D carelessly drafter a will for X.  As a result, p and others were deprived of the right to receive a substantial inheritance.  The court recognized that the perf. of drawing the will ran to the testator, but rejected the test.  

Rule:
The intended legatees of a will may recover against an attorney for N and for breach of K with testator if he mistakenly drafts an invalid will.

b.
This case stressed the intent of the promise, and also stresses the need for the promisor to reasonably understand this intent which he obviously did.

c.
This test is preferred b/c it focuses on the intent of the parties


1)
modern courts are going this was.

5.
The court often makes its decisions base on public policy consideration and not on the intent to benefit.


a.
Example:

Federal prisoner kept in a state prison under a k btwn the state and the US, was allowed to recover damages as a TPB for injuries sufferred from an assault in the prison.

6.
There are cases where the TPB doctrine has been used to try to impose a tremendous burden on the promisor:


a.
Case:
HR Moch v Rensellear
D promised the city of Rensellear to supply water at fire hydrants at a specified pressure.  P’s building caught fire and was destroyed b/c of the breach of the promise by the D.  P was not a C/B and the court treated P as a potential D/B.  The court concluded that the P was not an intended TPB in part b/c the D could have been destoyed financially, if for example the entire city was destroyed by this fire.  This was another policy decision.  The perf also ran to the city and not to the P who was merely an incidental TPB

Rule:
a TPB may not maintain an action on a K which merely benefited him in an incidental or secondary manner.

Problem #3:

X has exclusive right to tow cars on thruway and promises to do so w/in 30 minutes.  P’s car dies on highway and has to wait 3 hours.  Tries to change on own and dies.  May P sue the promisor X?

Answer:

The P would argue that the intent to benefit test applies and  that the performance runs to the individuals on the highway.  They would also argue that it is an exclusive franchise so at the mercy of the monopoly created by the promisee.  The D would argue that it is a public K and that the burden to individual members is a crushing burden.  The d won this case based on the crushing burden and the fact that they did not intend to take on individual liability.

Change the facts to that X showed up but charged $200 when k was for $100.  Here the P can seek restitution as a TPB and recover the difference since there is no burden problem here.

Problem #2:

D contracts with city to do work that includes blasting and D agrees to be liable for any damages.  P’s house is damaged and the house is 100 yards outside of the city.

Answer:

D expressly agreed, so contrary to the notion that public k’s so not provide liability, this one does.



7.
Construction Cases:
a.
The court has been hesitant to find TPB in these cases due to the difficulty in ascertaining the intention of the parties.  There are way too many parties involved.  



8.
Reliance and TPB:



a.
Example:

Law firm preparing an opinion letter for a client looking to get a loan is liable for N preparation on the notion that the client is relying on the content of the letter



9.
A person may be TPB of one promise in a K and not another
10.
A person may be a TPB even if not named in the K, or even in being at the time of formation



a.
Only need be identifiable at the time that perf comes due


D.
R2d {17.4}:



1.
avoids using D/B and C/B labels and adopts the test of intent to benefit


2.
2 requirements to qualify as TPB:

a.
TPB must show that recognition of the right to perf. in the TPB is appropriate to effectuate the intention of the parties.


1)
this an intent to benefit criteria

b.
must also show one of the following:

1)
the perf. of the promise will satisfy an obligation of the promisee to pay money to the TPB or


a)
requires actual obligation versus supposed obligation under R1d

2)
the circumstances indicate that the promisee intends to give the beneficiary the benefit of the promised perf.


a)
no family relationship required to gift as in R1d

3.
R2d also says that one may qualify as a TPB if that person is reasonable in relying on the promise as manifesting an intention to confer a right on him.


E.
Relationship of TPB to the Statute of Wills {17.5}:



1.
No relationship


F.
The Mortgage Assumption Cases and Vrooman v. Turner {17.6}:

1.
TPB doctrine is invoked when promisor who buys a property that is encumbered by a mortgage promises the seller to pay off the mortgage loan.


a.
Example:

A, in exchange for a loan, gives a bond and mortgage to B and later sells the mortgaged property to C.  There can be 2 possible outcomes here:

1)
C assumes the mortgage, which means that C promises A to pay the mortgage loan to B.  This is like lawrence v. fox.  If C conveyed to D who assume the mortgage, B would be a TPB of D’s promise to C.

2)
If C had taken the property “subject to” the mortgage, B would not be a TPB since C has not made any promises with respect to payment of any debt.


a.
Suppose C conveys to D who assumes the mortgage:




Case:

Vrooman v. Turner

P sued to foreclose a mortgage executed by D.  D, the present owner, had takes the property subject to the mortgage, but the party from whom she had purchased had not.  The court found for D.  the court said that the d met the forst of the two requirements which was intent to benefit, but that the D failed to meet the 2nd requirment of there being an obligation going from the promisee to the TPB.  C did not have any obligation.  C probably did this (made D assume) to guard against a possible future liability.

Rule:
A grantee of property who has assumed the mortgage thereon, is not liable for any deficiency in the event of a foreclosure, unless the party from whom he acquired the property had also agreed to assume the mortgage.

1)
the courts rationale is to deny that B is a TPB b/c an actual obligation owing from the promisee to the TPB is required to create a C/B.  The P is probably a D/B under the reliance doctrine or at least an intended TPB.


a)
R1d would disagree with this


G.
Public K’s {17.7}:

1.
The main issue is whether there was an intent to benefit the inhabitants in the sense that the individual inhabitants have the right to enforce the K.

2.
Situations:


a.
promisor agrees to perform services for the governmental unit which the unit is under a legal duty to perform to individual members of the public (normally deemed to be C/B)b

b.
D/B- Example:


D, a contractor promised the city to do certain work on the sewer construction.  The work involved explosives for which the D agreed to be liable for any damages to the work or any other structures public or private and for injuries.  P’s property was injured and the court treated the P as a D/B and decided that the language manifested an intent to benefit the P b/c the perf of the payment ran directly to the owners.


This case should be contracted and recognized as aminority in relation to the majority rule that individuals are not TPB of public K’s


Exception:
If in Moch case the Promisor had also promised to limit the prices charge to the property owners, in which case the perf. would run to the P and would be considered a D/B TPB.


H.
Promises of Indemnity {17.8}:

1.
Issue:
Whether a 3rd party qualifies as a TPB of a promise to indemnify against loss or a promise to indemnify against liability.

a.
Indemnity against loss:

1)
Example:

A obtained a policy from I who promised to indemnify A for any loss which A might sustain through the fraudulent or or dishonest acts of its employees.  C, a 3rd party, has a claim against A.  Is C a TPB of I’s promise?
No b./c  I does not need to perform before A performs.  The indemnity provision runs to A form I in which I promises to indemnify a for any losses its sustains (before A pays there are no loses) and that I will pay A back after S has paid the 3rd party.

b.
Indemnity Against liability-
I promises to discharge A’s liability in the event A becomes liable to the 3rd party.-
often held that the 3rd party may not recover from I until a judgement is won against A.  So once the judgement is won, c becomes a TPB.


I.
Surety Bond Cases {17.9}:

1.
When general K’or undertakes a substantial construction job for a private owner or for the public, it is quite common to require him to obtain a surety bond.  


a.
The K’or and the bond company are the promisors


b.
the owner is the promisee


c.
potential beneficiaries are those named in the bond

2.
Payment bond-
most likely to create a TPB situation

a.
the surety company promises to pay if the contractor fails to pay the sub’k, suppliers, and workers, and any one else named in the bond

1)
In case of private owner, the 3rd parties if not paid, will have a mechanics lien on the property.  

a)
generally held to be incidental since the owners intent is to protect aginst the mechanics lien

2)
Public properties are usually exempt from mechanics liens so there are statutes that require there to be surety bond to protect the parties.




a)
generally held to be TPB since the purpose of these bonds is to protect them

3.
Performance bond:


a.
Assures payment of damages to the O in the event of the contractor’s non-performance.

J.
May the Promisor Assert Against the Beneficiary a Defense or Claim That the Promisor Has Against the Promisee {17.10}:


1.
The rights of the TPB stem from the K btwn the promisor and promisee.

2.
Rule-
Promisor may assert against the TPB any defense which it has against the promisee.



a.
Example:

A promises not to cut down timber in exchange for B’s promise to pay $1000 to C.  if A cuts down the timber, then the TPB may not successfully sue B b/c B has the defense of non-performance against A.  So the rights of the TPB do generally do not exceed those of the promisee.



3.
Exceptions to the rule:
a.
where parties agree that the beneficiaries will have an enforceable right despite any defense which the promisor has against the promisee.

1)
this is standard in fire insurance policies in which the there is a “mortgagee clause” which provides that the mortgagee may recover against the mortgagor under the policy despite any neglect of the promisor.




b.
Policy cases-

1)
collective bargaining agreements-
where employer may not use against the employees a defense that it has against the union.  

c.
Surety bond cases-
sometimes held that a beneficiary under a payment bond has rights against the surety even if the surety has a defense against the O.

d.
Vesting


K.
Vesting {17.11}:

1.
If A is a TPB of a K btwn B and C, and B&C may not mutually curtail the rights of A if A’s 

rights have vested at the time of the 2nd agreement.



2.
When do the rights vest?
a.
R1d-
when the TPB brings the action to enforce the K or otherwise materially changes position before learning of the discharge or the modification.  Requires injurious reliance


1)
if a donee- then vest immediately on the making of the K.

a)
this is criticized on the notion that the D/B should not have stronger rights than the C/B.

b.
View #2-
Rights vest upon leaning of the K and assenting to it (better view)

c.
R2d-
vest as provided in the k or when the TPB materially changes position in justifiable reliance on it or when TPB manifests assent to it at the request of the promisor or promisee.

3.
Parties may by agreement determine the issue of vesting such as the creation of a right in the TPB that may not be varied by a subsequent agreement w/o the consent of the TPB.

4.
The vesting doctrine is an exception to the rule that the promisor may assert against the TPB any defense that it has against the promisee.  Once the rights have vested, the promisor may not raise any defense stemming from a subsequent agreement or consensual discharge made with the promisee.


a.
As to other defenses, the doctrine of vesting is irrelevant

5.
The TPB may also w/in a reasonable time of learning of the k for his or her benefit render any duty to himself inoperative from the beginning by a disclaimer.


a.
Once manifest assent, only inoperative if requirements are met for the discharge of a k duty

Problem #14 (pg 721):

Employer promised e’ee to pay certain sums to e’ees minor son if e’ee died before the son reached 21.  Later the employer and the employee modified the agreement so that the payments were to be made to the wife instead.  What are the rights of the parties?

Answer:

R1d-
D/B rights vest immediately

R2d-
same rule as C/B which is when there is reliance or assent. 

The parties to the K may provide for immediate vesting

L.
May a Promisor Assert Against a TPB a Defense Which the Promisee Has Against the Beneficiary {17-12}:


1.
Case:

Rouse v US

P’s assignor sold an oil burner to B on credit.  When B sold the house, D, the purchaser agreed to assume the payments still due on the burner.  D failed to pay and sought to interpose as a defense that the P’s assignor had breached a warranty made to B.

This is an issue of interpretation of which there are 2:  The court held #2

a.
promisor promises to pay whatever the promisee owes = under this one the defense would work

b.
promisor promises to pay irrespective of the liability of the promisee to the beneficiary (better view) = D cannot use the defense




Rule:

A TPB rights against the promisor rise no higher that those of the promisee.


M.
Rights of the TPB against the Promisee {17.13}:

1.
Does the TPB have a claim against the promisee? The distinction of C/B v D/B is key here



a.
C/B

1)
Example:

C owes $ to A and B for a Consideration assumes the debt.  A is an intended creditor beneficiary and as such has a COA against B.  A also maintains rights against C, but is entitled to only one satisfaction.

The relationship between B&C is principal-surety with B being the principal.  So if C is made to pay, then C may sue B.




b.
D/B-
ordinarily has no rights against the promisee
1)
there is authority to the effect that if the promisee for a C discharges the duty or modifies it, that the D/B may have an interest in the C received by the promisee.

a)
R1d-
TPB was required to elect whether to assert a right to the c or to pursue the promisor

b)
no election required and just do whatever is equitable under the circumstances


N.
Rights of the Promisee Against the Promisor {17.14}:

1.
Issue- whether the promisee may sue the promisor for breach even though the TPB has a COA against the promisor for the same breach?


a.
Majority-
p’ee may sue b/c the promise breached was made to the promisee



1)
no problem under D/B but under C/B there is a double damages problem

a)
some courts only allow the promisee to sue the rpomisor if the promisee has paid the debt to the TPB to protect against this double damages problem

b)
other courts simply order the judgement to be paid to the TPB and save the court time and $.

27)
Assignment & Delegation:

A.
Nature of an Assignment {18.3}:



1.
2 normal purposes:



a)
outright transfer of rights

b)
transfer of right as collateral security for a debt-
creates a security interest in the assignee

2.
Outright assignment-

a manifestation of intent by the holder of a right (obligee) to make a present transfer of the right to the assignee.


a)
Example:

A in signed writing states “ I sell and transfer this account against X to Y.”  This is an Ass b/c there is a manifestation of intent by the assignor (A) to presently transfer a right that A has against X (obligor) to Y (assignee).  The fact that the word assign was not used does not matter.

3.
Normally, an outright Ass terminates all rights to the right in the A’or and transfer it to the A’ee- this is a present transfer.


a.
A promise to do something in the future can not be an Ass

4.
Example:


D owes C 1k and C writes d “ please give the 1k you owe me to A.”  This is not an Ass b/c the manifestation of assent is to the obligor and not to A, or to a 3rd person on A’s behalf.  A at this point has acquired no rights, but if D pays A then D’s debt is discharged.


B.
What Assignments are Covered in This Chapter- Impact of the UCC {18.4}:



1.
Outright Ass of intangible contractual rights


C.
Formalities {18.5}:



1.
In the absence of an applicable statute, an Ass need not be in writing according to the CL


D.
Introduction:
Deviants From The Norm {18.6}:



1.
An Ass transfers rights to the right to the a’ee 



2.
There are some situations in which an Ass may be revocable or terminable


E.
Gratuitous Assignments {18.7}:



1.
An Ass is an executed transaction and need not be supported by C



2.
Ass are divided into 2 categories:



a.
Gratuitous-
not for value

b.
Ass for value-

if the a’ee parts with C or if the Ass is taken as a security for or in totlat or partial satisfaction of a pre-existing debt



3.
An obligor may not raise the issue of lack of C, only the a’or or his successors may




a.
the a’ee may sue obligor for $ in gratuitous Ass.




b.
not as strong of a position as Ass for value b/c it leaves some power in the a’or



4.
Gratuitous Ass are terminable on:




a.
the death of the a’or




b.
subsequent Ass of the same right 




c.
notice of termination communicated by the a’or to the a’ee or to the obligor

5.
Whether the a’ee will get to keep the right depends on which comes first; the terminating event or the completion of the gift.

6.
What events complete the gift?

a.
Assignee-
obtaining payment from, or judgement against the obligor or by entering into a substituted K with the obligor ( a binding agreement with the obligor to pay the a’ee)

b.
Assignor-
if the right assigned is evidenced by a writing that the creditor is required to surrender on payment and the writing is delivered to the a’ee.


1)
R2d--
calls this a symbolic writing and includes



a)
bonds, mortgages, savings account books, policies, stock certificates

2)
R2d also thinks the writing could be an integration that embodies the K

3)
NY statute-
signed writing expressing an intent to assign makes the gratuitous Ass irrevocable.  Requires delivery.




c.
Estoppel-
may also complete the gift and render it irrevocable

1)
this would occur when the a’or should or does reasonably foresee that the a’ee will injuriously change position in reliance on the Ass and such reliance does occur

*** be careful not confuse donee beneficiary with gratuitous assignee—the assignee always has a transfer of rights while the TPB has no transfer of rights b/c they come directly from the initial K

***also note that in TPB the partiea are w/in rights to modify K before rights vest whereas in A&D cannot


F.
Assignment of Future Rights {18.9}:



1.
Example:

A, a builder under an existing k, is to be paid progress payments of 1k per month conditioned on the performance of specified work.  Is the Ass at the end of the month of the rights to payment at the end of the next month a present of future transfer?

a.
Majority-
present b/c the right being assigned arises out of a present K, and the ass of a future right arises only when the Ass is of a right under a k that is not in existence but that the a’or expects to enter into.  

1)
Majority holds that can do this b/c it becomes an equitable Ass once the K is entered into, and assuming the a’ee has a right of specific performance against the a’or.

2)
problem is that the a’ee to future rights is inferior to a # of other 3rd party claimants


a)
UCC has changed this problem



2.
Example:

S and B are in a K and S assigns to C before delivers.  Under modern view this is still valid Ass b/c the K is in existence and B&S are obligated.  If S breaches, then B has a good defense.


G.
Non-Assignable Rights:



1.
Where the Assignment Would Materially Change the Duty of the Obligor {18.11}:

a.
most rights to $ and to the delivery of goods are assignable but there are some instances where the rights are not b/c it materially alters the duties of the obligor


1)
Example:

A agrees to paint B’s picture for a fee.  B could not by Ass of the right to C, obligate A to paint C’s picture b/c this would materially change A’s duty.  This would be different if B assigned to C the right to receive the picture when it was done.





2)
Requirements K’s:
a)
Issue-
whether the requirement of the a’ee would approximate the requirements of the a’or?  Some cases allow this and some do not

1}
UCC-
generally ok to assign the right to purchase and the requirements of the new buyer will be measured by the actual GF requirements under the normal operation of the business prior to the sale.

a}
Gf – that of the a’ee who has some personal discretion, but is under the scrutiny of the objective criterion stated above

2.
Where the Assignment Would increase Materially the Burden or Risk of the Obligor {18.12}:



a.
Example:

Fire insurance policy.  A owns a building that X insures against fire loss, and A sells it to B.  May A assign to B the policy?  X may reject to insure B b/c B may be a different risk.  In reality, the parties may get the assent of the insurer, but he does have a choice and the choice to waive it if so desired.

3.
Where the Assignement Would impair Materially the Other Party’s Chance of Obtaining Return Performance {18.13}:

a.
When an A’or assigns right under a K in exchange for C, the A’or loses some incentive to perform b/c he is not going to get the C from the obligor.  But it is generally held that this does not impair the other party’s right of receiving return perfomance.


1)
Example:

S agrees to deliver 1000 bushels of X to B in exchange for 10k on delivery.  S, for c, assign the right to payment to T.  This Ass is effective b/c S has sufficient incentive to perform.  The incentive is that if he performs, he will not be liable to B and T.





2)
Assignment coupled with improper delegation:






a)
2 types of improper delegations:







1}
duty non-delegable

2)
delegate is unqualified-
ex:
A &D the rights to distribute to a major competitor of the obligor



4.
Effect of an Attempted Transfer of a Non-asssignable Right {18.14}:

a.
Generally held that the Ass of a non-assignable right doe not amount to a MB unless the a’or insists that the improper Ass be accepted

b.
Obligor may waive the non-assignability 

c.
The a’or does not impliedly warrant that the right he is assigning is assignable so the a’ee may not have a claim against the a’or, except possibly in restitution based on the voiding of the transaction for mistake of law.


1)
the obligor may raise the defense of non-assignability against the a’ee

d.
If SOG then UCC 2-609 allows S right to demand assurances and if fails to then it is a repudiation



5.
Assignment Prohibited by Statute or Contrary to Public Policy {18.15}:

a.
Examples-

Wage assignments by a wage earner, right to payment under a public K, salary of a public officer, government pensions, unmatured alimony claims



6.
Effect of Contractual Prohibition or Authorization of an Assignment {18.16}:



a.
Prohibition clause:

1)
Majority-
ok, but language must be clear or else the court may simply interpret it as a promise not to assign in which case it is a breach of K but the Ass is ok


a)
“Assignment prohibited” = promise


b)
“Ass is void” = good


c)
“right is non-A or transferable” = good





2)
Minority-
no good

3)
UCC 2-210(2):-
generally assignable except if materially changes duty, increase risk, or impairs value or unless otherwise agreed.

a)
anti-Ass clause will not render ineffective the right an Ass of a right to damages for total breach

b)
It will not prohibit the Ass of a right arising out of the a’ors due perf., that is, the right payment for goods delivered and the right to receive delivery of goods that have been paid for


1}
UCC will allow this only if the right has been fully earned by perf.

4)
UCC-
interprets a clause in the K that prohibits Ass very generally, unless circumstances indicate to the contrary, as barring only the delegation of the duties.




b.
If there is a clause that permits Ass, it will be enforced unless the Ass is illegal


H.
Non-delegable Duties {18.28}:



1.
General rule- subject to exception, duties are delgable



2.
Non-delegable- where perf by the delegate would vart materially from perf by the obligor.




a.
Test:
whether perf. by the delegating party (delegant) has been bargained for




b.
UCC and R2d in accord

1)
duties that involve unique abilities or skills, or those that involve a close relationship like dr. and lawyer, are non-Delegable.



3.
Delegable:




a.
duties under a construction k

b.
duties under other K’s calling for mechanical skills which can be measure by an objective standard

c.
Sellers duty to delivery goods2

d.
duty to pay $

e. where delegant has a right to or a duty to control or supervise the perf of the delegate sometimes ok



4.
Delegation of duties may be prohibited by statute or b/c it is against public policy



5.
Non-delegation clauses are ok and not disfavored as are some non-Ass clauses


I.
Effect of Attempted Delegation of a Non-Delegable Duty {18.29}:



1.
If the duty is non-delegable, the other party may refuse to proceed




a.
this does not mean that it is a repudiation by the delegant

b.
merely is an offer to waive non-delegability which can be accepted by the other party by for example dealing with the delegate

c.
If the other party refuses to waive, and the delegant refuses to honor the K unless the other party assent to the delegation, the delegant is guilty of repudiation

d.
If the other party consents to the delegation, this consent still does not result in a novation

Problem #7 (pg 740)

S and B in K.  b is to pay cash and supply bond.  B assigns to C who does both.  S refuses.

Answer:

The assignment is for the right to the land.  The delegation of the duty to pay is ok but the bond is non-delegable so it is not valid.

Problem #8:

A gave A&B an exclsive license to operate patented machines and to manufacture and sell said machines as part of the agreement.  A agreed to advise B on how the manufacturing should be done.  A A&D to C.

Answer:

The assignment of the rights to $ ok but the delegation of personal services is not so the whole thing fails and B can refuse


J.
Additional Comments on A&D {18.31}:



1.
A party may A&D at the same time-  

2.
When dealing with cases, it is very important to distinguish rights and duties and the deal 

with them.




a.
Example:

A was to supply vending machines to B’s pizza shops.  A also agreed to keep the machines in good repair and stocked and to pay a % of its income to B.  A assigned its rights and delegated its duties to C, who is the P.  B terminated the K claiming that the duties were non-delegable.

Issue:
Whether this was a personal services k?  the court said no b/c the duties were mechanical and the fact the B had chosen A over C b/c he liked the way A did business did not have any effect.  The duties were delegable and B’s action were a repudiation.

1)
The court mentioned UCC 2-210(5) which did not apply in the case in which the UCC speaks of allowing the insecure party to demand assurances against the assignee. No such demand was made in this case.




b.
Example:

P entered into a K with D, a dance studio, for lessons.  D assigned to C.  D’s right was to get paid and this right is normally assignable.  The duty was to give lessons and the issue is whether this duty is delegable.  The court found this to be a personal service k and found for P.  

After the delegation the P took lessons from C for a while.  This amounted to a waiver of non-D and thus the P was bound to continue taking lessons from C.  There was no novation so D still remains liable.




c.
Example;

D gave X and y an exclusive agency in return for their promise of best efforts to promote the D’s product.  Y assigned his rights and delegated his duties under the K to X.  The court held that the rights were non-Ass stating that rights arising out of a K cannot be transferred if they are coupled with liabilities.  This was wrong.  The real reason is that the duty of best efforts is non-delegable and one may not transfer rights if it is coupled with a non-D duty.

d.
Example:

D entered into a K with X.  The employment k contained a provision that the employee would not compete for 5 years after the end of the K.  There was also a provision which allowed the D to terminate the K on 30 days notice.  X A&D to P.  The P relying on the non-competition clause sought to enjoin D from working for a new employer.


The issue is whether X could assign its rights to D’s performance to P.  The court held that it was a personal services k and thus not assignable.  It did not say that the right to an employees services was never assignable, only that in this situation, it was not.  The cases are split as to whether as Ass of an employee k with a non-competition clause is assignable.


K.
Option K’s:
A&D {18.32}:

1.
An offer can be accepted only by the person to whom it is made.  Therefore, an offer is not assignable.

2.
In a bilateral K it does not seem to be Ass b/c the offeror is looking for a return promise which is personal to the offeree

3.
Uni-k-

the only issue is whether the rights are assignable or the duties delegable.

a.
Example:

A promised to convey on receipt of 10k w/in 10 days and $100 was paid to keep the offer open.  B assigned the right to buy and delegated the unconditional duty to pay to C.  B’s right is still assignable, b/c B has no unconditional duty and has the option of buying or not buying.  Is the act called for delegable becomes the issue?

The rules of delegability are the same in this case as when there is a duty.  If B was to perform personal services as payment, then it would be non-D although the right would be assignable.  A does not have to accept C’s services.  C may however enforce the k if B performs.

Problem #13 (pg 747):

A offers to sell car to B for 1k.  B assigns offer to C who tenders the $.  Is this valid?

Answer:

No, this was a mere offer which is not assignable.  The rule is limited to irrevocable offers which may be A&D

Problem #14:

S offers to sell property to B and gives him option K for 10 days to keep the offer open.  May B A&D, and does it matter if whether B made a promise to pay?

Answer:

The rights to the property are assignable.  The delegation of the duty to promise to buy is not delegable so S may refuse if he chooses.

Problem #17:

S offers to sell the car to B if B rides it in the race and wins, and if he pays 2k afterwarda, and if he buys the option to keep the offer open.  B buys the option. May B A&D to C?

Answer:

Assignment of right to receive car is Ok but the duty of riding in the race is non-delegable.  B may not A&D now but if wins race then he may.  This is a non-D condition of driving and winning.  If wins then may assign right to get car.


L.
Delegation:



1.
Introduction {18.25}:
a.
Delegation involves the appointment by the obligor-delegant of another to render performance on the obligor’s behalf

1)
The obligor is not freed from the duty to see to it that the perf. is rendered, unless there is a novation



2.
Liability of the Delegate {18.26}:




a.
Example:

A owes B 1k.  C for consideration agrees with A to assume the duty to pay.  There are a lot of things going on here:

1)
Delegation of A’s duty to C- A has appointed C to pay the $ to B on A’s behalf

2)
B is a TPB of the agreement btwn A&C

3)
A remains liable to B and C is liable to B under a TPB theory, so B has a claim against both but is entitled to only one satisfaction.

4)
The delegate, C, is not only liable to B on the TPB theory, but is also liable to A on the promise to assume the duty to pay

5)
A is still liable in the absence of a novation which would occur if B expressly discharged A in consideration of C’s assumption of A’s duty.

b.
in the above example, A and C could agree that C’s promise to A runs only to A and not to B.  This would create a delegation as well but liability may only lie to a while B looks like an incidental TPB.

c.
It is also possible for A to delegate the duty to C by giving C the option to perform if he wants.  In this case, c is liable to neither A nor B if he does not perform.

d.
one may also impliedly assume duties through conduct




b.
Example:

Bank lends $ to A to buy property who sells to C who does not assume mortgage and then C sells to D who does assume the mortgage.

C is not liable b/c assumed no obligations to bank.  In ½ juris, d is liable only to C where as in the other ½ liable to C and bank b/c bank is TPB of D’s assumption (R1d & R2d)

c.
Example:

S sells RP to B who assigns to C.  C says that only has rights and no duties and the court agrees but the UCC would change this


1)
UCC 2-210(4)-
general assumption of rights and duties as well


2)
R2d in accord



3.
Problems of Interpretation {18.27}:




a.
When it is unclear whether one wants to Ass, Del, or both.




b.
“I assign this K” or “all my rights under this k”





1)
old view-
take it as you see it





2)
modern-
presumption to both A&D, which ban be overcome by circumstances

4.
Effect of Repudiation by Delegating Party {18.30}:



a.
An attempted delegation does not amount to a an offer of novation.




b.
Issue-
whether a repudiation by the delegating party may amount to an offer of novation?

1)
when the delegant delegates, he is still liable to the other party unless he gets discharged by the other party in C of the delegate’s assumption of the delegant’s duty.  That is a novation

2)

What if the delegant just asserts that his duties are at an end?



a)
Example:

A and B enter into a Bi-k.  B delegates to C who agrees to assume B’s duties.  B tells A to look to C only for perf.  This is an offer of novation- an offer to A to substitute the liability of C for the liability of B.  A does not have to accept the offer.  If A does not accept and b insists, then this amounts to a repudiation.  

What if A deals with C with the knowledge of the delegation and the opportunity to reject perf?  There is authority to the effect that B’s offer of novation has been accepted but this is illogical b/c why should B be released by his own repudiation.  

R2d-
A may deal with C as long as A notifies B or C of the intention to maintian the K rights


M.
Defenses of the Obligor:



1.
Defenses of the Obligor Against the Assignee {18.17}:

a.
General rule-
The obligor may assert against the a’ee, the defenses the obligor could have asserted against the a’or.  A’ee stands in the so hoes of the a’or and does not have any rights r greater than the a’or


1)
Example:

S and B in a k.  S assigns to A.  A gives notice of the Ass. to B.  S fails to deliver to B.  In an action by A against B, b has the defense of non-performance.

b.
Exception-
the a’ee is not bound by any defense resulting from an agreement reached btwn the obligor and the a’or or payment made to the a’or after the obligor has notice of the Ass.


1)
Rationale-
notice of the Ass vests the rights of the a’ee



a)
Example:

S and B K.  S asigns to A who gives notice to B.  A subsequent modification of the agreement between S&B will not be effective against A.  In the first example, the notion of notice does not have any consequence b/c the defense is non-perf 




c.
Exception:
Estoppel




1)
Example;

A assigns a bank book to C.  C assigns to D but D allows c to retain the book.  The bank pays C in Gf before notice from D, but does not require surrender of the book.  C assigns and delivers the book to E who is a BFP for value.  The bank is liable to E b/c of its failure to require production of a symbolic writing.  Its failure to do so, estopps the bank from asserting its payment to C against E.  

2.
To What Extent May an Obligor Use a Counterclaim that the Obligor Has Against the Assignor? {18.19}:


a.
2 types:
recoupment and set—off



1)
recoupment-
a counterclaim that arises out of the assigned K.

a)
CL-
obligor may use the breach of the a’or against the a’ee whether or not the claim arose prior to notice of the Ass.  The claim may only be use in dimunition of the claim of the a’ee, that is, the obligor can not use the claim to obtain a $ judgment against the a’ee.  

2)
set-off:
involves a claim that does not arise out of the agreement that gives rise to the assignment.  It may arise out of another agreement btwn the obligor and a’or.  

a)
UCC- if set off before notice, then obligor may use it against the a’ee.  If notice 1st then may not use it.  Obligor may also only use it by was of subtraction from the a’ee claim and may not obtain a judgement against the assignee for any excess over the a’ee claim.



3.
Warranties of the Assignor {18.24}:



a.
Ordinarily if a’ee has any rights against the a’or it is on theory of breach of warranty.




b.
may agree that there are none but if express warranty is made, it will be enforced




c.
3 implied warranties if the Ass is for fair value:





1)
the right exists and is subject to no limitations except as stated or apparent

2)
the a’or will do nothing to impair the value and has no knowledge of any fact that would do so.

3)
any document in the transaction is genuine

28)
Discharge


A.
Some of the ones we’ve covered {21.1}

1)
occurrence of a CS, breach by the other party, failure of C, frustration, exercise of power of avoidance, impossibility, illegality, failure of CP, incapacity


B.
Mutual Rescission {21.2}:

1.
Parties in a bi-k may mutually rescind w/ the C being the surrender of rights under the first agreement..

2.
Is a clause that states that parties cannot rescind except in a signed writing effective?

a.
CL-
no, b/c parties may not restrain their future ability to K w/ each other 


b.
UCC-
give effect to these provision

3.
Lets say the original agreement has been performed in part by one of the parties before the agreement to rescind, should that party be paid for perf?

a.
This is a question of intent of the parties- but very frequently, such intent is unclear- courts are split:



4.
Another problem is where a party cancels the K b/c there is a MB:




a.
UCC-
unless contrary intention appears, expressions of cancellation or rescission should

not be construed as renunciation of rights to damages

5.
If one of the parties has fully performed under a bi-k or as offeree in a uni-k, a mutual agreement to end the K is ineffective b/c the party who has duties left has incurred no detriment and therefore the promise of the party who has performed is not supported by C.


a.
Sometimes can do it as a release, but generally speaking, it is ineffective.

b.
General rule-
an attempt to discharge a duty that has arisen by complete or substantial perf, requires C.

6.
Rescission is not waiver, it is where the parties enter into a new K which is substituted for the old K.  The old agreement is discharged but the parties are still contractually bound.

7.
Most rescissions are expressed, but some may be implied:


a.
mutual failure of both parties to perform


b.
concurrent breaches


c.
repudiation by one and agreement by the other


C.
Executory Accord-
Accord and Satisfaction – Substituted Agreement:

1.
Background of the Problem {21.4}:

a.
Bilateral executory accord-
agreement that an existing claim shall be discharged in the future by rendition of a substituted perf.


1)
Example:


Creditor writed Debtor “I promise to discharge your debt that you owe me upon delivery of your horse, if you promise to deliver the horse to me w/in reasonable time.  D promises.  This is a bilateral executory accord.  If D delivers and C accepts then there is an A&S





2)
Distinguished from substituted agreement:





a)
Example:

C to D “if you will promise to deliver your horse w/in 30 days, I will immediately treat the debt you owe me as satisfied and discharged.”  D accepts.  This is a substituted agreement.  It operated immediately to discharge C’s claim.  Since it is immediate it is normally called an A&S, but it is factually distinct from an A&S.

b)
Both examples are bilateral and have C.  The main difference is that in the second case, c asks for and accepts a new promise in satisfaction of the original claim.  In the first one, C makes it clear that the original claim will not be discharged until the debtor performs the new agreement.





3)
CL-
bilateral executory accords are unenforceable





4)
Modern- most states have changed this by statute

5)   NY-
enforceable under statute only if in writing and signed by the party against whom it is being enforced.

2.
Differing Consequences of Executory Bilateral Accords and Substituted Contracts {21.5}:

a.
under EBA the original obligations are not satisfied until the EBA is performed.
1)
In the event the debtor breaches the EBA, the prior obligation revives and the creditor has the option of enforcing the original claim or the EBA.

a)
Part perf. by the debtor, and then failure to complete, does not preclude the creditor from suing on the original claim

2)
If the creditor breaches by refusing the tender, the debtor may raise the EBA as a defense against an action on the original claim and may have an action for specific perf of the accord.


a)
If he wishes he may just seek damages for total or partial breach




b.
Substituted Agreement-

a.
Immediately merges old agreement into new, so old one cannot be enforced absent an express agreement to the contrary.


1)
If there is a breach then the action must be on the new claim. 

a)
If the new agreement is void or unenforceable for some reason, then an action may be brought on the original claim.

b)
Some cases have held that a MB of the substituted agreement allows the innocent party to cancel and to revive the original claim.  (R2d disagrees with this)



3.
Distinguishing an EBA from a Substituted K {21.6}:




a.
Often crucial to a determination of the rights of the parties




b.
Question of intention of parties and sometimes treated as question of fact




c.
BOP of discharge on the party asserting the discharge

d.
presumption of EA sometimes b/c unlikely that the claimant intended to surrender a claim for a yet unperformed promise

e.
Where the claim is disputed or unliquidated, the presumption is towards substituted agreement b/c it is assumed that the creditor enters into the new agreement to obtain a certainty of a promise rather than the uncertainty of an unliquidated claim.

f.
An agreement that is very informal will usually not be held to discharge a prior claim

g.
In liquidated and undisputed claim cases, the presumption is that the creditor did not intend to give up prior rights unless and until the new agreement is actually performed



4.
An Offer of Accord Looking to a Uni-k {21.7}:




a.
Example:

C writes to D “ If you deliver your horse w/in a reasonable time, I promise to discharge your debt.”  D does this and C accepts = A&S.  If D tendered and C refused then there would be a Uni-k.  The old rule is that C is able to reject the tender.  The modern rule (NY) is that if the offer os in writing and signed by the offeror or the offeror’s agent, it is a valid uni-k.  Debtor can sue for damages for breach or maybe for specific perf by keeping the tender good.


D.
Three Party Situations:



1.
Assignment, Contract for the Benefit of a Third Person and Novation {21.8}:
a.
Novation-

mostly restricted to describe a substituted K involving at least one obligor or obligee who was not a party to the original K.

b.
A k is a novation in the restricted sense if it:


1)
discharges a duty immediately


2)
creates a new duty or GF claim


3)
Includes a new obligor or obligee

c.
Legal effect of a novation is that of a substituted K-
d.
Distinguish between novation which is a substituted K and operates immediately to discharge an obligation, and an executory accord which discharges the duty opon performance

e.
An obligor may be discharged by an actual perf by a 3rd person, accepted by the obligee in full or partial satisfaction of the claim.  This is an executory accord.
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