Briefing Cases (some helpful notes);  August 2002

This comes from Legal Reasoning and Legal Writing by Richard Neumann, Jr. (4th Ed.)

A brief might include, in outline form, the following items:

1) title of the case, its date, the name of the court, and the place where the opinion can be found

2) identities of the parties

3) procedural history

4) facts

5) issue(s)

6) summary of the arguments made by each side

7) holding and the rule for which the case stands

8) court’s reasoning

9) judgment or order the court made as a result of its decision

10) comments of your own that may be useful

Comments

1) This is self-explanatory but don’t forget to include the page number on which the case can be found. That’s really helpful for exams and outlining.

2) Frame it in a way that makes sense for the case at hand. For example: P= a person whose picture was used in advertising, Ds=two companies that used that picture

3) This usually includes the trial court rulings below which are being appealed.

4) Short narrative limited to the determinative facts and whatever other details are necessary to make sense of the story.  Omit facts that neither are determinative nor are needed to make the story coherent. Do not just repeat the story of the case.  Isolate and list the facts that the court considered important enough to emphasize.

5) Define the dispute before the court in a non-generic way that is precise and tells you what’s really going on in the case at hand.  Rather than “Did the complaint state a cause of action” ask “Did NY recognize a common law right to privacy?”  It tells you much more about the circumstances of the case.  In framing issues, refer to the governing rule (or the particular element of that rule in controversy).  It often helps to allude to enough of the determinative facts to make the issue concrete (only the most central determinative facts). Include procedural questions if they are important (if for example whether the lower court erred is as important as a rule of law the appellate court is considering then mention that).

6) Only the essentials here.

7) Holding and rule have overlapping meanings.  The rule of a case, or the rule for which a case stands, is a principle that can be applied to decide other controversies in the future.  When discussing cases (not statutes), holding can mean that too. Or it can mean, in a narrower sense, the answer to the issue before the court, and often that issue is put in procedural terms.  Usually professors are looking for the rule, even if they ask you for the holding.  That’s really what you’re trying to learn.  Example: Issue: Could a plaintiff enjoin and get damages for the use of the plaintiff’s picture in advertising where the plaintiff had not consented to that use? Holding: No.  Rule: NY did not recognize a common law right to privacy.

Also: Rules can be stated narrowly or broadly.  Narrow: At that time, a NY plaintiff could not enjoin and get damages for the use of the plaintiff’s picture in ads where the plaintiff had not consented to that use.  Broad: NY did not recognize a common law right to privacy.

8) The court’s thinking (steps of logic) and any public policy implications.

9) Usually enough to write “reversed,” “affirmed,” “motion denied” or whatever judgment the court made.

10) It’s important to think about how the present case gives you a deeper understanding of other cases you have already studied in the same course-do materials in the concurring or dissenting opinions add to that understanding?

Read the whole case before you brief it since it’s hard to structure your understanding before you are able to see the decision as a whole.  A long-winded brief filled with the court’s own words is much less useful than a short one in which you have boiled the opinion down to its essence.  Only quote those words that are truly essential to the case’s meaning.

A Twist on Briefing

From visiting Cardozo School of Law professor, Jonathan Silver 

a) Do not write Issue, write Question Presented instead

b) In the facts section, in addition to describing the case with words, draw a picture (worth a thousand words) of the case

c) In one sentence only, state the Appellants position on appeal, acceptance of which by the appellate court means the appellant wins the appeal. E.g., Weaver v. Ward: If a musket ball is discharged accidentally, by misfortune and against defendant’s will, then defendant is not liable and

d) State Appellee’s position on appeal, as you did for Appellant in C.

