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Notes from 5/31/02


Notes from last class: 3 cases to go over

Printz – Thomas’s dissent had two parts:

1) 2nd Amendment – but no one brought it up, so he’ll deal with it later

2) Background checks are only intra-state (see Jones Steel, Lopez, Printz)

Guillen v. Pierce County – Commerce clause verse spending clause analysis

Washington Supreme Court said: Spending 

1) Dole is the highway construction case

2) Is the requirement “reasonably related”

3) 8 – 1 majority says highway construction is related to drinking

4) O’Connor dissents

Commerce – Heart of Atlanta – (“reasonably related” test)

· Until Morrison (Congressional determination regarding women? is not commerce)

BUT, the Washington Supreme Court uses “integral part” test, and cite Heart of Atlanta (which is different test – “reasonably related”)


Information acquired on car accidents: court drew a distinction

1) Collected (write it down for state purposes, like police reports)

2) Compiled (taken down for the government extra purposes)

Court said that police reports are taken anyway, so the court says the information is “collected” and federal power can’t stop things that are collected from being introduced in court

Distinction rests on “under what power is it the information collected?”

Dos Reus: 

1) federal indictment; 13 year old girl murdered by internet stalker; crime committed all in the state of NJ

2) should be a state murder charge

3) But, using internet to induce minor for sex is forbidden by a federal statute

a) “using a facility of interstate commerce to induce or pursuade minor to engage in illegal sex”

b) See Merit, a 5th where, sitting en banc, the court found that an in-state hit man paid through Western Union was properly prosecuted under federal charge because Western Union was a facility of interstate commerce

NEW STUFF: 

Laird v. Tatum, 408 US 1 – is there a right to assemble in the street? 

· see handout about FBI spying on people in public places from the NY Times on 5/31/02

Studds Turkle – book on race problems

· Duhram, NC Klan leader has kid in school

· Klan befriends NAACP

4 Part Taxation Test:


1) Nexus – actually related?

2) Fairly apportioned (milage)?

3) No discrimination against interstate?

4) Must reflect fair approximation of services provided to the state?

Quill Corporation v N.D., 504 US 298

1) Catalogue sales company in NY

2) N.D. tries to tax the sales

3) No nexus in Quill (“states must choose”)

Issue: Can states tax internet purchases?

P. 240 License Cases – forget them; no value at all

P. 240 Cooley v. Wardens (money collected from out-of-state boats for the services of local pilots/captains in the Philly harbor)

1) If it is local, states can regulate

2) But if it is national, then states cannot regulate it

-When boats come to Philly, they need a pilot

- But, what if no one is there? (see Georgia case)

- Big delay would have indirect effect on national business


Similar to Lopez (commercial or not?)

P. 240 De Santa – license to be travel agent are direct or national, so cannot limit

California v. Thompson, 313 US 109

· overrules De Santa
Department of Banking v. Credicorp, 684 So.2d 746

1) Texas Company sends mailings to Florida

2) “Send $30, and you will get a huge credit line”

3) 1.6M responses

4) Then, you fools, you get a catalogue where you can buy stuff with the credit

5) Florida shuts it down because they haven’t registered in the state

6) Under Quill – not allowed ( no substantial nexus, but that is Commerce test)

7) But, court cited California v. Thompson and says states can regulate to protect

a) the question is, where does the money go?

1) If it goes to the state treasury, that is unconstitutional

2) If it goes to the area affected by the regulation, then it is constitutional

P. 244 Buck, -  law says “can’t do business because we have enough of those already”

· that is constitutional

P. 244 Bradley, - Cochran says “burn this case”

Two Tests Are Introduced: PIKE and BROWN FORMAN
FLOW CHART:

1) Does the law interfere with interstate commerce?

a) No – then it is not a commerce clause question

b) Yes – then you must see if the law fits under the Brown Forman test

2) Does the law fit under Brown Forman?

a) Does the law discriminate against other states on its face; facially discriminatory?

1) YES – then there is high scrutiny, and the law is probably unconstitutional

2) NO – then you ask if the law favors in-state interests

Does the law favor in-state interests?  

1) Yes – then there is high scrutiny, and the law is probably unconstitutional

2) No – then we move on to the Pike test

Is the law unconstitutional under Pike?

1) balance in-state interests of the law against the “degree of interference in interstate commerce”

Remember the unusual exception: Maine v. Taylor – bait fish can be banned from importation

Waste Management v. Gilmore, 252 F.3d 316

1) Waste Management made $20M investment in Tames River land to build landfill

2) At the same time, the FreshKills dump is closed

3) Governor of Virginia assures Guliani that Virginia will not take NYC garbage

4) Guliani says: “you’ll take what we give you, and like it”

5) Virginia Legislature “caps size of waste daily in landfills; barges coming into VA can have no more than 2 containers stacked on top of each other; no barges in certain rivers; no vehicles with 4 or more axles”

6) Legislators say, “Do we want to be the capital of garbage; what kind of lesson are we sending?”

The legislative intent seems to be to refuse Guliani and stick it to NYC.  Does it matter?

· State Court said it was okay, because it was related to environmentalism

· But, McCullough says that the court can review if it was pretextual

So, the Supreme Court can review the law, but not all the legislators necessarily voted to pass the law to stick it to NYC, so we need to apply the FLOW CHART above to decide if the law is constitutional

Let’s consider the “only 2000 tons per day allowed to come into VA”

1) Does it affect interstate commerce? YES – so it is under Commerce Clause

2)  Does it discriminate on its face?  Yep, sure does, so we are in Brown Forman, and that is that

a) VA says that it is trying to prevent “trash juice” and to be able to “inspect the out-of-state garbage for blood”

b) BUT, it does not matter, that clause is unconstitutional because it is under Brown Forman 

See p. 258 Foster – L.A. says that if fishing for shrimp in state water in the gulf, that shrimp must be processed in Lousianna

· state says it is to address the fertilizer shortage in the state, but that is bullshit

· Struck down by the 4th Circuit

Let’s consider the “No stacking barges more than 2 high”

1) Everyone in the industry uses them, so it does not meet either of the two Brown Forman tests, and so we turn to Pike
2) Balancing state interests against affect on interstate commerce 

3) State says that it is not safe to anchor more than two containers on top of each other

Let’s consider the “no barges on certain rivers”

1) state says it is a health and safety issue, because “trash juice” leaks into the river

2) But, it violates at least the 2nd part of Brown Forman, because that is how out-of-state barges enter the state

3) There may be a problem with trash juice, but isn’t there a better alternative?

Let’s consider the “no 4 axle trucks” – which were only used in Freshkills before this

See, Atlantic Princ, (I missed the cite – consult Mr. Kwok)

1) Boats more than 90 feet long are not allowed to fish in NY waters

2) What is the  reason? State says “conservation,” but no NY boats are over 90 feet, and many NJ boats are over 90 feet


P. 247 Penn v. W.V – can’t hurt the local supply of gas

P. 247 Chemical – no difference between in and out of state

P. 252 Oregon – more charge for out of state is not allowed; compare to Heneford on p. 266 (“use taxes are okay)

The following three cases were all found unconstitutional, and Henneford is limited to its facts:

1) Oregon Waste (p. 252) $2.25 for out of state; $.85 for instate; state says it is a “use tax”

2) Homier v. Albany (681 NE.2d 390) – travelling peddlers have a special tax, to make up for the property taxes paid by local peddlers; make sure to ask: WHAT IS THE USE TAX USED FOR? – state must try to equal liability and use

3) Eagel v. Pataki (I missed the cite – consult Mr. Kwok) – nonresident commuters city tax for out-of-state commuters, and state says that other non-city in-state dwellers somehow already pay taxes 

For a constitutional compensate tax on an out-of-state interest, three part test laid out in Eagel v. Pataki (I missed the cite – consult Mr. Kwok)

1) Law must state the identity of intrastate tax the new tax is meant to mimic

2) Law must roughly approximate the intrastate tax

3) Law must be on an equivalent event (tax on peddlers is not like property tax)

All we are doing is taking Pike and Brown and playing with the facts a bit:

1) P. 253 West Lynn – all milk dealers get taxed, and the state gets the rebate; not allowed, because it goes right from taxes to the farmers.  However, a general subsidy would be okay.

2) See Cumberland v. Mahany, 943 F.Supp 83, where a general subsidy is allowed

3) P. 255 GM v Tracy, pipeline gas is held by the court to be different from gas in containers, so it is okay

4) P. 255 Camps Newfoundland – big, oft cited case

a) non-profits are taxed if the non-profit camps serve out of state people more than in state people (people as commerce)

1) See Caminetti, transporting indigents in California; something about sex

b) non-profits are under commerce clause, as are tax-exemption questions

c) Stevens says in his argument that “no showing of effect on interstate commerce”

d) But are people “commerce,” as discussed in Caminetti 

e) Also, plaintiff need not show facts of interference of interstate, as long as it can be reasonably assumed

f) Not facially discriminatory.

See I.M. Darnell v. Memphis, 208 US 113 – saw mills with in-state logs are not taxed, and out-of-state are taxed; but that doesn’t apply, because we can tax in-state camps as well, so not facially discriminatory

g) Holding: Non-profits fit under commerce clause; and states cannot give preference to instate camps without a good reason

DISSENT: But, Scalia says that these camps provide a welfare role that the states would otherwise do, so it is okay to favor those camps that serve in-state interests


P. 257 Thomas hates negative commerce clause

a) nothing as a matter of intent

b) court has no right to legislate

c) he would rather use the import/export clauseand apply to attacks on states as well as other countries

P. 257 South Central – not important; in-state businesses were taxed on their par value (can change par value to whatever the company wants, so it saves money)

P. 259 Dean Milk – 5 mile limit; milk must be pasutrized within 5 mile limit

a) they said it was for a health reason

b) in-state outside of 5 mile radius are also hurt, but it is enough to look at  the segment of out-of-state that is harmed, and so it is unconstitutional

c) see Fort Gratiot p. 261

d) Clark says that there are other alternatives that should be considered in the Pike test – balance state justifications against alternatives

P. 262 C&A Corbonne – facts: solid waste plant in city

a) private company to build and use for 5 years, and then the town can buy it for $1 

b) Plant cost $1.4M

c) City passes law saying all citizens must send waste to this plant, and lets Carbonne charge a high “tipping fee”

d) This favors instate interests and so not allowed; facially discriminatory

e) See Souter’s dissent

P. 257 Paragraph 5 – read this

P. 258 Wyoming v. Oklahoma, 502 US 437 

a) Oklahoma public utilities use 100% of WY coal

b) Oklahoma legislature says must use 10% of in-state coal

c) That interferes in interstate, and so under Brown it is not allowed

d) Stupid state attorney general says:

1) so we can be ready if the railroad track bring coal into the state breaks

2) conservative measure to save WY (out-of-state) coal

P. 258 Hughes v. Okla – reverse of Maine v. Taylor; cannot remove natural minnows; struck down

P. 258 A&P  - Mississippi – “if your state doesn’t take our milk, we won’t take yours”

· unconstitutional because it is protectionism

· reciprocity laws are garbage and not allowed

Cochran says: “I love you guys . . . everyone is ignoring me”

Cochran says: “Go watch the game”







