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I. CONCURRENT INTERESTS:

A. Overview of concurrent interests:

1. Tenancy in common: 

a. each tenant has a joint / undivided interest in the whole

b. it can be inherited, devised by will or sold

c. no right of survivorship, upon death interest passes to heirs, not other tenant

d. tenancy in common is the default rule

e. same estates and equal shares are not necessary

2. Joint tenancy

a. right of survivorship: upon death of one,  entire interest goes to other

b. can be created by deed, will or by a joint adverse possession

c. cannot be devised by will  (ex. tax cannot be passed on to other joint tenants because joint tenant interest vanishes at death)

d. No limit on # of joint tenants but the last one living keeps it at the end

e. Requires four unities:

1) Unity in time: the interest of the owners must vest at the same ( if joint tenancy is meant to come about by conveyance, it must be done concurrently. 

2) Unity in title: title must be acquired by the same deed or will, or by adverse possession. H cannot convey to H and W and get joint tenancy. It is a violation of unity of title because H’s title was really acquired by a different instrument previously. 

3) Unity of interest: all must have undivided shares and identical interests measured by duration and size (one can't have ½ interest in life estate and ½ interest in fee simple) 

4) Unity of possession: each tenant has the right to possession of the whole. However, tenants can waive their right to such possession. 

3. Tenancy by the entirety:

a. only to husband and wife (terminates on death, divorce, or mutual agreement and  dissolves to tenants in common)

b. right of survivorship which is indestructible (only by agreement of parties to convey to strawman and then back as tenants in common)

c. cannot be forced partition

4
Other concurrent interests include partnerships and corporations (LLP, LLC, etc.)

B. Creation of the concurrent interests:

1. At common law, the preference was for a joint tenancy, and husband and wife got tenancy by entirety by preference. BUT IN AMERICAN LAW: the preference is for tenancy in common, although TBE still preferred for husband and wife.  

a. Only express words can overcome a tenancy in common preference:

1. To A and B in joint tenancy and not a tenancy in common will create a joint tenancy. 

2. To A and B in joint tenancy may not work either.

3. To A and B in joint tenancy with right of survivorship (JTWROS) will usually work. 

b. Example: O conveys to A, B, and C in joint tenancy.

1. A conveys to D ( this is valid, but it is a severance of the joint tenancy. But B & C have not severed as between themselves, so they still have a joint tenancy in 2/3 of the property, which exists as a tenancy in common with D’s interest to 1/3. B dies, heir is H. H doesn’t get it, because C has a right of survivorship. D and C now have a tenancy in common (2/3 to 1/3) If we had quotes on the conveyance, it was a tenancy in common and B dies intestate it goes to his heirs??

2. T devises blackacre to A & B for joint lives, remainder to survivor. This is NOT a joint tenancy, because the right of survivorship is actually indestructible as it functions as a contingent remainder. T has a reversion as well. 

3. A & B plan to get married. They buy a house and take title as “tenants by the entirety”. But they are not married yet. This is not tenancy by entirety yet. 

C. A joint tenancy allows the benefit of no probate ( when one joint tenant dies, there is no judicial intervention needed, the other joint tenant just continues their “ownership” of the whole. 

D. Severance of concurrent interests:

Any joint tenant can at any time destroy the right of survivorship by severing the joint tenancy.  Severance of  one or more of 4 unites destroys the joint tenancy but there are exceptions depending on intent of parties.  Example: A, B, C are joint tenants.  A conveys his share to D, thus destroying the unites of time and title btwn B and C and their new co-tenant, D.  B and C remain joint tenants between themselves but D holds her share as a tenant in common with them.  If B subsequently dies, C owns a 2/3 interest and D a 1/3 interest as tenants in common. 

1) RIDDLE V HARMON: usually you needed a straw person to unilaterally sever a joint tenancy and convert to a tenancy in common. Tenants in common who wanted to create a joint tenancy would have to convey title to one person (strawperson) then back to them as joint tenants. This was abolished, now they can do it without the strawman, through a written instrument. You can sever without the permission of the other and without recordation. No strawman is needed to create or destroy a joint tenancy…common sense and legal efficiency say that a joint tenant should be able to do simply what they would normally be able to do through elaborate legal fictions. The same is not true for a tenancy in the entirety in order to uphold the bonds of marriage. Some states require recordation of change.
2) HARMS V. SPRAGUE: John and William own by joint tenancy. John gives mortgage to Simmons.  There are two theories to mortgages:

a. Title theory: affects severance because courts see mortgage as transference of title (8 states)

b. Lien theory: does not affect severance because it is simply a security interest


So the mortgage here is construed as lien, the joint tenancy is not severed and Simmons cannot execute on the property. Does the lien survive the death of the debtor tenant? No, the surviving tenant has the right to the other tenant's half unencumbered by the mortgage. The lien dies with the debtor tenant. But if the non-debtor tenant had died first, the lien would still exist (it would actually expand) onto the interest of the whole in the surviving debtor. Why? The non debtor tenant did not take out the loan, but don’t we want to protect creditors? Some jurisdictions say that the surviving tenant takes the other tenant's interest subject to the mortgage to be fair to the mortgagee.  Sometimes we’ll require both tenants to be in on the loan to avoid the gamble of the who dies first affect being able to collect. 


Giving a mortgage over does not severe the joint tenancy (when seen as a lien)


If both tenants were in debt, then it would be ok for the creditor to come in. 

3) A death of a leasing tenant also makes the lease die. It does not survive the death of the leasing tenant. But don’t worry about it, one a one year lease, the surviving tenant (who has full rights against you) won’t evict you, it takes too long. Add in stuff here....(Gilbert pg. 156)
       Joint Tenancy Bank Accounts.

       Surviving tenant takes the account unless there is clear and convincing evidence that a   

       convenience account (only right to pay bills from account).
4) Partition – Concurrent owners might decide to terminate a cotenancy.  If they can agree on a division of the property or the proceeds from a sale, there is no problem.  But if such an arrangement is not possible, recourse to the equitable action of partition is necessary.


There are partitions in kind and partitions in sale.

DELFINO V. VALENCIS: Plaintiff Delfino is seeking partition of tenancy in common with the Valencis. The preference is for partition in kind, not partition in sale. Here, a partition in kind is attainable because shape of property is well suited and appraisers can decide how to split up land. The court decides for Valancis (partition in kind) because it can be easily done and since she is living on the property. A partition of sale  is only ordered when: 

a. the physical attributes of the land are such that partition in kind is impractical. or inequitable, and 
b. The interest of the owner would be better promoted by a partition by sale. 

Modern practice - Many times, however, a partition in sale will be ordered when both parties agree on

it or because the  courts believes it is the fairest method of resolving the conflict.  Schmudde likes 

partitions in sale better because it promotes negotiation.


E.
Rights and Duties of Co-tenants:



Rights: 1) all tenants are entitled to equal rights of possession




      2) cotenant cannot exclude the other (ouster) – although parties can agree that one has  



             exclusive use




      3) rental income received for use of the property must be shared equally (unless services)



Duties: 1) must share in the property taxes equally




      2) must share the payment of the interest on the mortgage 




      3) must share in cost of necessary repairs but improvements are voluntary (not always clear) 

FEIN V. KOHN: They had been married (joint tenants) and then Fein was sent to jail.  When he gets out, he wants apartment back but Kohn had remarried and was living there with new spouse and kids.  Fein claims that he was ousted by wife's remarriage and wants half of reasonable rental value.  Ouster – act by one co-tenant that deprives another co-tenant of the right of possession.  Court says that he was not ousted because his jail time, not his wife prevented him from being in possession.     

F.
Relations between concurrent owners:
1) Sharing benefits and burdens: Agreements on use, maintenance, and improvements can be accomplished by contract law. Where these agreements don’t exist the co tenant can ask for partition, but this is a bigger production than just asking for rent…
a. SPILLER V. MACKARERTH: Plaintiff and defendant were tenants in common (thus each having a right to use of the entire property) of a wharehouse.  Defendant entered after a lease expired and started using wharehouse as a storage facility. Plaintiff demanded half of the rent or get off the property. The in tenant out tenant dilemna:
1. If the defendant was renting the property out to someone, then the plaintiff out tenant can demand ½ of the reasonable rent of the property. 

2. But if the defendant is himself in possession, he usually is not liable for rent unless there has been ouster:

a. ouster: the out tenant has been denied the right to enter the property resulting in: 

1) reasonable rent liability

2) the starting of the clock for adverse possession. 

b. This rule promotes the efficient use of the property. It rewards the tenant who goes in and uses the property. 

c.    The tenant in possession usually has to pay the upkeep charges   

       while he is in sole possession. 

3. Minority jurisdictions  support the idea that the out tenant should get ½ the rent even if the in tenant is in possession. 
a. This rule induces parties to set up agreements prior to invoking this rule, thus lessening litigation.  


Here, the court ruled that Spiller did not owe rent since there was no ouster (physically barring Mackarerth from entry).



b. SWARTZBERG V. SAMPSON:  

       Plaintiff husband a wife are joint tenants (HS and WS). HS signed an agreement to lease the land to Sampson (for a boxing pavilion) because co-tenants can lease the property without giving notice to the other co-tenants. The lease does not sever the joint tenancy. Sampson took a risk here: if HS had died before WS then the property would go to the WS because the lease does not survive the death of the leasing tenant. She could force partition in kind or sale, but the physical property with the improved part leased to Sampson would likely go to the husband. Remedies: 

a. Alternative: ask the court to partition only the two acres which have been leased. or partition in sale
b. Ask for accounting: but the property is being leased for practically nothing, so nothing to be gained there.  (reasonable rental value or ½ of actual rental value.) 

c. The higher the standard of ouster, the more likely the tenant will ask for partition. Getting ousted can be hard with a high threshold.




Here, the court ruled that there was no evidence that HS or Sampson ever attempted to  

                     interfere with WS's enjoyment of her interest.  While she may be entitled to an accounting 

                     for rents received, she has no right to challenge the lease itself.




In sum, joint tenancy can be severed when:

1) conveyances –when one joint tenant conveys an interest to the other or to themselves (becomes a tenancy in common)

2)  mortgages (liens theory – no; title theory – yes)

3) leases (under common law – yes; modern law – no)

4) agreement by joint tenants

5) murder by a joint tenant of the other joint tenant (becomes a tenancy in common)

6) divorce – when there is a property settlement agreement

G.
Marital Interests:

1) Common law (English)  At common law at divorce husband’s property belongs to husband and wife to wife. The husband however had the obligation to support her for life (alimony). 
2) Continental System /; community : husband and wife are seen as a community and should share what they acquire equally (all income, assets and liabilities) Pre-nuptial agreements help solve problems that may arise upon deaths and divorces which cause restructuring of assets. Without pre-nuptual, there is equitable distribution by a judge. 

3) Married Women’s Property Act: statutes removed cover and allowed women to have their own property separate from husband’s property. This was to protect wives from husband’s creditors…

a. SAWATTA V. ENDO: Endo and his wife conveyed tenancy by the entirety to their son after Endo had been sued.  Sawado argues that this is a fraudulent conveyance since it was done with the intent to deprive creditors.

1. The Endo’s conveyed their property to their sons. Conveyance of property after an accident to avoid liability is fraud if it can be reached by the injured party…So the whole case rests on whether the Sawattas can reach the property or not, whether it is fraud or not.  Court says that it wasn't fraudulent because tenancy by the entirety cannot be reached by creditors of either spouse favoring family unity over rt.s of creditors.... 

2. Normally, the husband had complete control of the tenancy. Creditors to the husband as a debtor could reach the property subject to Wife’s indestructible survivorship right. But the wife cannot use for credit or alienate at all. If W dies first, creditors get it all. If Husband dies first, W is in ownership of the property and the creditors get nothing. 

3. Statutes for equalization didn’t mention tenancy by entirety. Solutions to the problem above for rights of women:

a. Group I: kept common law dilemma expressed in 2. 

b. Group II: made both parties husbands. Both can do what they want with the property in terms of creditors subject to the indestructible right of survivorship of the other. 

c. Group III: Attempted conveyance by either spouse is void. Estate is not subject to separate debts of the tenants. 

d. Group IV: Contingent right of survivorship is alienable by each spouse and attachable by the creditor. 

e. Many states have chosen solution whereby each tenant is treated as common law wives: no alienation allowed without consent of both parties. 

f.     How can creditor protect himself? Get both tenants to sign off on 

       the debt, and do research. 


     B.  U.S. v. 1500 LINCOLN AVE: The Bernsteins owned a building in tenancy by 

the entirety. Mr. Bernstein operated a pharmacy there.  Mr. Bernstein was convicted of selling controlled substances without prescriptions. The Government (P) brought a forfeiture action. The district court dismissed, holding that forfeiture was unavailable due to the presence of Mrs. Bernstein’s interest, as she had been unaware of her husband’s activities (innocent owner defense). Court ruled that a fair compromise would be that wife can use and possess it (with rt. of survivorship if husband dies first) but if she dies before husband, then the state can take it.

              C.    Divorce: 3 big issues: property settlement, alimony (spousal maitenance) and child  

               support.  Pleadings for divorce require full financial disclosure.  It determining equitable   

       distribution, courts look at salaries at beggin. of marriage and now, duration of marriage and age and health of parties, need of custodial parents to have and operate the house, lost inheritance and pension rights, any maintenance, liquid and non-liquid property, probably future financial status of couple if were to remain married, tax consequences.     

D.  Marital Property - all property acquired during the marriage, but not before and excluding inheritance and gift is divisible between the parties ( equitable division of the property. What about earning potential of the MBA: is it property…

1) Re Marriage of Graham: An MBA is not property: WHY? Because there are too many problems with seeing it as such. If we see it as an investment, then what if he dies before it pays off, or he doesn’t use it in his profession later on.  It has no value on the open market, cannot be willed and is not exchangeable.  What happens when spouse dies?  Also, amount of money put towards degree is not equal to what degree is worth.  

2) O'Brien v. O'Brien: the court awards Mrs. O’Brien a fixed payment over 10 years of what they value the medical degree to be worth (like alimony).





       What was the value added during the marriage.  The court looked at the   

                                                                 average income earned of someone with a BA ($30,000) – what he had 

                                                                 before he was married and then they looked at the average income of an 

                                                                  MD ($60,000).  Schmudde  seems to think that this is  

                                                                 ridiculous and is as good as throwing a dart at a board to get a number.




3) Theories of Property: 1. occupation – occupation of thing justifies possession  

                                  of that thing...so if person earns and holds degree, it is solely theirs.




      2. labor – other spouse has a moral right to ownership and control of things  

                                       they have added by labor

                                   3. contract – marriage is an economic contract with both parties contributing  

                                       to the whole and thus both parties should benefit from degree.

                                   4. natural rights theory – does not apply here

                                   5. social utility theory – law should promote fulfillment of aspirations and  

                                       social welfare  




          Labor and contract theories are underlying in degree issue.  2 ways court 

                                       deals with this: 1) as alimony (most states) 2) as property (equitable  

                                       distribution) – in NY: legisl. - "and to career or career potential"




4)       ELKUS V. ELKUS: Opera diva contended that her artistic career was not  

                                       a marital asset.  Husband was voice coach and gave up his career to do so  

                                      and to raise children.  Court in NY ruled that celebrity status is property  

                                      subject to equitable division because of extent of contribution made by                 

                                      husband. Thus, celebrity Status with the accompanying economic  

                                      opportunities may be a marital asset subject to equitable dissolution.
                    5)      MARVIN V. MARVIN - IIn 1964, Michelle Triola (P) began cohabiting  

                             with actor Lee Marvin (D). She gave up an entertainment career, undertook  

                             homemaking duties, and took Marvin’s (D) surname as her own. Years 

                             later, the relationship ended. Michelle (P) brought an action against Lee 

                             (D), contending that they had expressly agreed to divide the household 

                             income during their period of cohabitation. Implied contract: In some states, 

                             a contract to share property or to support one partner can be implied from 

                             the conduct of the parties.  If an implied contract is found by a court, it is 

                             enforceable.  Here, though the court ruled that there was not enough 

                             evidence of an implied contract..  

                             a) Sam sex partners: can make contracts governing their property rights as  

                                well but like in Marvin, there must be evidence of an implied contract 

                                (Martina Navratilova case).  

II. LANDLORDS AND TENANTS

Background: 

Parties Goals and Expectations – 

Goals / expectations of society: affordable housing, habitable premises (heat, running water, etc), safe environment, deterrence of nuisances.

Goals / expectations of landlord: make a profit, reasonable return (IRR), no damage by tenant, for tenants to pay rent, eviction of non-payers, premise maintained in good condition.

Goals / expectations of tenant: reasonable rent, habitable premises, promised services, quiet enjoyment, repair, possession, no discrimination, ability to sub-lease.

Duties of parties: fulfill goals of other parties...

-Tenant must pay rent, not disturb others, no illegal use of property

-Landlord must upkeep property 

Economic Issues: acceptable return, affordable housing, neighborhood stability

Uses of property:

- lease: contract which forms a conveyance in land (leasehold interest not a freehold)

- license: a right to go on a premises for a limited period of time  (ticket to a baseball game, concert, etc).

- easement: a grant of interest in land that allows a person to use the land for the interests of another

** lease gives a right to possession but license and easements only give right to use property.  

              SOF – if lease for more than 1 year have to be in writing

A. A summary of the leasehold estates:

1) Tenancy for years: 

a. Lasts fixed period of time (To A for ten years...usually what you get when rent an apartment) 

b. Ends at the point stated without requirement of notice. 
c. Can also terminate with the happening of some event (O leases to A for duration of war). 
d. Must be formed in a written contract (statute of frauds)
2) Periodic Tenancy:

a. Tenancy for some fixed period which continues for succeeding periods until notice of termination (To A from month to month, or To A with rent payable on the first of every month). 

b. Terminates by notice from one party at least equal to the length of the full period, with a maximum of six months requirement allowed
c. If no notice is given, the periodic tenancy perpetuates itself.
1. Notice given terminates the lease after the next period. For instance, if your MTM lease begins on the 1st of each month, and you give notice on the 15th of April, then your have satisfied the month requirement for the first of May so it ends in the end of May. 

3) Tenancy at will: 

a. Tenancy of no stated duration that lasts as long as both parties desire

b. To T for and during the pleasure of L. To T until T no longer desires. 
c. Ends after one party desires termination, or by operation of law
1. death of a party

2. attempt to transfer interest
3. implication – the tenant just leaves
4) Tenancy at Sufferance (holdover tenancy): 

a. Tenant wrongfully holds over after termination of one the above tenancies

b. Terminated when landlord evicts the tenant or elects to hold him over another term. 
A holdover tenant is subject to double rent, for no more than one year. But if the landlord cashes a rent check, then he is treating the tenant as month to month. Courts do this because they don’t like the holdover for more than month to month. 


Under property law theories, we look at a fee simple holding which lasts forever, and we carve out of the fee simple, a period of time which is a leasehold and the leaseholder requires a right to possess for the period of time.


Fee Simple( Leasehold(fee simple is continuous at end of lease


Landlord's interest in property during a leasehold is a reversion....a right to possession at expiration of lease...also has interest to whatever the contract states.

B. The Lease: Contract or Conveyance (do summary of evidence as table later on):

1) Both. A lease transfers possessory interest in the land, so it is a conveyance of property rights. But is also contains promises or covenants, so it is also a contract. Tendency today moving toward contractual conception…

2) Statute of Frauds usually includes leases for more than one year need be writing
C. Some cases on Landlord Tenant Categorization:

What if a lease has no certain duration but is terminable at will by one party? Courts are split if it is a tenancy at will or a determinable life estate. 

1) GARNER v. GERRISH: Donovan grants a lease of a house to Gerrish. The lease contained that Gerrish could terminate at the date of his choice but no such right was given to lessor.  Upon Donovan's death, Garner tried to terminate it, claiming it was a tenancy at will because it was indefinite as to time. But a tenancy at will is terminable by either party. The problem with this lease is that it doesn’t fit into any box. 

a. The court declares it a life estate determinable subject to the death of Gerish or at Gerish's will.  They looked at intent of Donovan. The landlord however can argue he is no longer bound by landlord tenant relations because this is not a leasehold. 

2) CRECHALE V SMITH: Defendant wanted extra time to stay in lease without paying. Landlord wanted to bind him to another 5 years. Court won’t do either. Even it is was a holdover, the most you could bind is a new term of one year. The court says landlord has two options:

a. Hold him as a tenant at sufferance (holdover tenant)

b. Hold him as a trespasser and eject him (which he did)

Courts are not crazy about the holdover doctrine. The best way to induce a tenant to get out is the threat of double rent, but the holdover doctrine seems rather extreme; it binds the tenant for a whole year. Here he treated him as a trespasser, so he forfeits the right to holdover double rent. 

3) HANNAH V. DUSCH: Lease is silent on delivery of possession. Tenant arises to take occupancy, but there is someone living there. Does the landlord have a responsibility to put him in possession and put out the holdover tenant. This case follows the American rule.

a. American Rule (minority rule): landlord does not have duty to deliver actual possession.  Rationale: 1) It is up to the tenant to take possession of his property if he wants it. 2) the tenant has the right to evict the holdover tenant by summary proceedings and needs no additional remedy against landlord 3) landlord should not be held liable for tortious act of holdover 4) since the landlord is not required to evict a trespasser after the tenant takes possession, he should not be required to do so before the tenant takes possession.  Damages: sue to evict holdover tenant and recover damages from him or treat him as a tenant for another term.
b. English Rule (majority rule): landlord does have duty(implied covenant) to deliver actual possession. Rationale: 1) carries out intention of both parties since the tenant bargains for use of the property, not a lawsuit against the prior tenant.  2) landlord is more likely to know if and when the previous owner will move out. 3) landlord is usually more familiar with eviction process and can evict at less cost than tenant.  Damages: terminate the lease and receive damages which equal the difference in cost of renting a similar premises.  

Note: if you don’t show up, you pass up your right to actual possession; if someone climbs in through the window days after the lease is to begin, the landlord is under no obligation to help you get into possession. 


All of this can be solved before hand with an express agreement to exclusive possession or no exclusive  possession at the signing of the lease. 
D. Unlawful Discrimination in Selection of Tenants:
1) Fair Housing Act of 1968 (42 U.S.C. § 3601-3609): Prohibits discrimination in sale or rentals of dwellings because of race, color, or national origin,. Sex, familial status (children as factor only) and protects handicapped persons. 

a. Advertising: The Fair housing act also provided that any public statement cannot indicate discriminatory preference (no exceptoions).

b. Exceptions: The act made an exception so as to allow a preference for private clubs, religious organizations, and most importantly, single family dwellings provided that:

1. The owner does not own three such dwellings

2. The owner does not use a broker 

3. The owner does not advertise the discrimination. 

2) Question 3 p. 438: Murphy advertises for a private white home. Black couple applies and is rejected. Under the Fair housing act however, the refusal to rent (under the single family dwelling exception) is not a violation, but it is a violation because she advertised it in a discriminatory fashion. 

a. Does having all white models in ads constitute discrimination?

1. The fair housing act bans policies which have a discriminatory effect, so this would fall under it as a violation. 

2. The Civil Rights act only bans intentional discrimination, and is not a violation. 
b. Is it a violation to reserve space for white families in a home to keep the rental rates up:

1. Under the fair housing act, the discriminatory effect is in violation. 

. 
c. Is it a violation not to rent to an unmarried heterosexual couple: not really. The fair housing act provision for familial status intends to cover children or no children issues, not married or unmarried. 

d. Is it a violation to refuse to rent to a gay couple: not familial discrimination. Sexual orientation is not a protected class (though some local laws protect it)

1. It may be considered a violation if the motivation for not rent to a gay couple is a fear of AIDS, under the no refusal based on handicaps provision. The handicapped provision includes both perceived handicaps and actual ones. Thus if you can squeeze AIDS in there, you have a case. 

e. Is it violation to discriminate based on income: maybe, if we can demonstrate it is based on a racially biased pretense. Landlord will need to show the conditions were not pre-textual to simply mask race discrimination.  

f. Once you are a protected class that’s it. It is not a defense to say that a landlord’s religious freedoms were violated by forcing him to rent to an unmarried gay couple. 
3) The shifting burden of proof in a discrimination case: 

a. The burden begins on the plaintiff to establish prima facie case (she is member of protected class, she applied and was qualified otherwise to rent, she was denied but the space remained open) also have to show discriminating effect, prove it through testers– no motive needed

b. The burden then shifts to the defendant landlord to show that his refusal to rent was based on legitimate reasons other than the protected consideration. 

c. If b, then the burden shifts back to the plaintiff to show that these legitimate reasons are simply pre-textual. have to prove motive or defendant was not permissible


SOULES V. US DEP'T OF HOUSING & URBAN DEVELOPMENT: Discriminatory  

                      effects was not shown here but this case set up the procedure for method above.


BRONK V. INEICHEN: The FHA sections protecting handicapped persons provide that it is discrimination for a landlord to refuse to make reasonable accommodations in rules or services when such accommodations may be necessary to afford a handicapped tenant equal opportunity to use and enjoy a dwelling. Although, it was not proven in this case, a landlord with a "no pets" policy might have to accommodate a deaf person by permitting a "hearing dg"



E. Subleases vs. Assignments

1) In the absence of prohibition against either sublease or assignment, a tenant can freely assign or sublet his premise. 

2) Assignments: a transaction in which a party conveys his entire interest in property to another. The assignee becomes in privity of estate with the landlord, meaning the landlord and the assignee are liable to each other under the covenants of the original (head) lease. Landlord can also assign the reversion, which places the assignee in privity of estate with the tenant. 

a. The assignee is liable for rent, but in an assignment the original tenant is still liable under privity of contract to the landlord. The landlord can expressly release the original tenant from this obligation. Also, there can be a novation: whereby the original tenant is taken completely out of the picture, and T1 becomes liable to Landlord in both privity of contract and estate. 

b. The assignee is only liable for rent and damages which accrue while he is in possession. He is not liable for liabilities of the assignor. 

3) Subleases: a transaction in which a tenant or lessee conveys an interest in the leased premises that is less than his own or retains a reversionary interest. A  sublessee is not personally liable for rent to the landlord unless he assumes the covenants of the head lease. The sublessee is not in privity of estate with the landlord and if he has not made a contract with the landlord directly, he is also not in privity of contract. 

a. Sublessees can assume the covenants of the head lease. If they do so, the landlord can recover directly from them for their breach. Assuming is not the same as “subject to the covenants”. NOTE: This is only possible if they are in a jurisdiction which allows for recovery by third party beneficiaries.

4) One big problem: L leases to T. T assigns to T1, and T1 assumes the covenants of the head lease. T1 then assigns to T2 . T2 then assigns to T3. Third party suits are allowed in this jurisdiction. 

a. Can L sue T for the default of anyone? Yes, under privity of contract. 

b. Can L sue T1, T2, or T3 for their own default on rent? Yes, under privity of estate. 

c. Can L sue T1 for the default of T3? Yes. T1 assumed the covenants of the head lease, which means he is liable. 

d. Can L sue T2 for default of T3? No. T2 is in privity of estate with L, which means he is only liable for the damages incurred during his possession. He did not assume the covenants of the head lease, which means he cannot be held liable. 

e. CAN T SUE PEOPLE BEHIND HIM WHEN L GOES AGAINST HIM?   

So overall: 


In an assignment the landlord comes into privity of estate and can bring action with the assignee. He remains in privity of contract and can bring action for damages incurred while the assignee was in possession with the original tenant, unless there has been a novation which releases the original tenant from this obligation and the landlord is then in privity of contract and estate with the assignee. 

In a sublease, the landlord is neither in privity of estate or contract with the sublessee. However, the sublessee can assume the covenants of the original lease, and the jurisdiction allows for third party beneficiary suits, then the landlord can now go directly against the sublessee. 

Such rules are valuable because they induce landlord be more likely to grant subleases and assignments thus furthering the alienability of property. 

5) Distinguishing sublease from assignment: 

a. Common law distinctions: 

1) Retaining a reversion: if the tenant transfers rights to a quantum lesser than his term, he has conveyed via a sublease. Thus sublease for 1 year of a term lease for 2 years. 

2) A right of entry makes an assignment where there is no reversion at common law. 

b. Modern law

1) A right of entry creates a sublease in that it is seen as a contingent reversionary interest. 

2) Focus on intent: the courts are now looking toward the intent of the parties and focusing on language to determine the intent of the parties. 

6) Some cases on subleases and assignments:

a. EARNST V. CONDITT: Frank leases from Earnst a property, and after negotiations to sell his business, he assigns (with permission of Earnst and providing Frank remain liable) the lease to Conditt. Defendant Conditt stopped paying rent but said he was not liable to the plaintiff landlord because it was a sublease, not an assignment. Conditt was actually liable to Earnst either way because if it was a sublease, he had assumed the covenants of the head lease. Under common law, this is an assignment because Rogers did not retain an interest in the lease and he also did not reserve a right of re-entry in the event of a breach of any of the conditions or covenants of the lease by Condit. Under language considerations, this is a sublease. 

b. KENDALL V. PESTANA: Provision in the lease stated that the lessee had to get permission for an assignment, and if not, then the landlord can void the lease. The lessee asked for permission, but was denied. The proposed assignee had a strong financial statement, Kendall argues the refusal was unreasonable amounting to an unreasonable restraint on alienation. There was no provision in the lease on the reasonableness of the consent: it is sometimes assumed that if you require consent it cannot be unreasonably withheld. The common law gave absolute discretion to the landlord but modern law says that Absent contractual language to the contrary, a lessor may not arbitrarily withhold consent to an assignment The court here decides in favor of alienability, and says the consent cannot be unreasonably withheld. Bixler should be able to assume the awards that arise from his 25 year lease. 

1) The courts favor alienability: if the lease had a provision for no subleases you can still assign, and vice versa. Note that as we move down the continuium of leaseholds, the common law becomes less concerned with restraints on alienability.

2) The restatement takes the position that in commercial leases where both parties are likely represented by counsel, an express provision for discretion and consent is enforceable. 
3) The courts generally say that in order to withhold consent, the landlord needs to be reasonable and his interest must be in the protection of the value of the leasehold. . Thus, the landlord may look at factors such as the financial responsibility of the proposed new tenant and his suitability for the building but not the landlord's general economic advantage.


But what if the assignee was a competitor: courts have said this is ok to say no because while you are protecting a general economic interest, you are being asked to rent a tenant of different character than the original tenant. 

4) Residential leaseholds are generally considered more personal and less likely to not allow discretional consent on assignments and subleases. 

5) Cooperative apartments are an exception to the rule: they are given complete discretion (provided their rulings are not in violation of the Civil Rights or fair housing act) NY has enacted legislation to enforce reasonableness in their decisions. This exception allows for the reduction of externalities (people playing music etc)

F. Tenants who default– the remedies available to Landlords:

1) Under the common law, the landlord was entitled to possession via self help so long as he did no use excessive force. The re-entry had to be peaceable. A prohibition on self help is now a trend (See Berg v. Wiley below). Some jurisdictions only apply this ruling to residential leases (less equality in bargaining power). 

2) BERG V. WILEY: Berg locked out by Wiley landlord, for violations of a provision regarding making changes to the property etc. (under doctrine of waste incidentally) Defendant claims the plaintiff abandoned. Court says no. Under common law you need a right to re-enter (which the landlord here had) and you need to do it peaceably (which she did not). The modern rule is to force all disputes to judicial resolution.  Here, Wiley is liable for damages. 

a. Summary proceedings are intended to allow for no more self help by providing a faster means of action. The proceedings are summary in that they only relate to the right of possession. 

b. There is an argument that landlords will simply raise rent across the board given their lack of option for self help remedy.  

Landlord should have sent registered letter – that state tenant has not paid rent and has        

abandoned.

G. The tenant who abandons possession – Remedies available to the Landlord:


Basic Remedies:

a. terminate the lease

b. let the premises lay idle and sue for rent as it comes due

c. rely on rent acceleration clause

d. treat the abandonment as an implied offer of surrender and re-let the premises (see below) collect difference from the abandoning tenant

1) Sit back and do nothing: Mitigation of damages…

a. Common law view: The Landlord is generally under no obligation to mitigate damages if the tenant abandons the property. The tenant cannot by his own will impose a duty on the landlord. 

b. 2nd restatement: Adandonment of property is an invitation to vandalism, the law should not encourage such conduct by putting a duty on the landlord. 

c. Modern Trend: In majority of states landlord has duty to mitigate damages (see Sommer v. Kridel below) because complexities of city life and problems of modern society. 
d. In NY there is no duty to mitigate. Recent court of appeals case held simply that this is a rule of property and we are not going to change it. Where there is no mitigation and rent acceleration clauses, the court has said you cannot get double rent (which gives the landlord incentive to leave the apartment vacant unless the market goes up) 
e. Landlord can sit back and do nothing: collect the rent as it accrues…unless there is a provision that the rent is due as one lump sum for the year and as a privilege it is collected monthly ( then the landlord has a right to collect the whole thing (rent acceleration clause)

f. The issue of renting other apartments first: SOMMER V. KRIDEL: Landlord has a building and tenant says he surrenders…landlord says ok, but I need to rent my other apartments first. Court says you need to show it as if it were in the stock of your other apartments. The is an example of an unreasonable discretion based on general economic protection of the landlord. But to the landlord, this actually imposes a loss, similar to refusing consent where tenant wishes to assign to someone who would normally rent another unit somewhere else. This case says that the landlord has a duty to mitigate damages when he seeks to recover rents due from a defaulting tenant (he needs to make a reasonable effort to re-let the apartment). It follows the modern rule which says that land-lord issues are more like contracts than real property law.
How can landlord’s protect against these type of thing – security deposit, usually 2 months and can check credit reports, bank statements, etc.  

Some states provide a statutory lean which applied to the tenant’s personal property.  If tenant did not pay, the  landlord could take his property. Landlords also have the right to evict if tenant does not pay.  
2) Offers of Surrender: implied and explicit:

Abandonment of the premises is considered an implied offer of surrender. If the landlord opts to, he can enter and re-let the premises: this is considered an acceptance of the offer of surrender. 

a. the landlord may terminate the lease on the tenant’s abandonment, this effects a surrender. The tenant here is liable only for rent accrued prior to the abandonment and damages suffered as a result. 

b. At common law: there were no damages allowed for anticipatory repudiation. The landlord could not recover the full rent due when it is clear that the tenant would not pay this month. In some states now this is allowed. 

c. The landlord need not accept the offer to surrender. He can simply re-let on the tenants account. If he does this, the tenant is still on the hook for rent. Theoretically, if the landlord gets less rent from new tenant, the abandoning tenant is still liable for the difference. 

1. Note: in theory, if the landlord gets more rent than the abandoning tenant was paying, the tenant is due the difference.  

H. Tenants Remedies against the Landlord:

1) The Covenant of Quiet Enjoyment and Constructive Eviction: 

a. The CQE is implied in every lease: the tenant has a right of quiet enjoyment of the premises, without interference by the landlord.   The tenant's covenant to pay rent was always dependent on landlord's performance of the CQE.  

b. Constructive eviction: an action whereby the landlord renders the property unsuitable for occupancy, either in the whole or in part, so that the tenant is forced to leave the premises.    

c. At common law, the attitude was Caveat Lessee (bear in mind we were dealing with farms and tenants who could fix things themselves): the CQE only was there to get you into possession and to provide against: 

1. Latent defect

2.  Short term and generally furnished (the idea was that you don’t have time to make repairs). 

3. Maintenance of common areas (freerider problem if you leave it to the tenants)

4. Actual promised repairs

5. Nuisances (prostitution next door)

6. Can’t misrepresent the condition of the premises (similar to latent defect)

7. Repairs must be done in a non-negligent manner. 

Note: the tenant has to have left within a reasonable amount of time and the problem must have been substantial. The tenant must also leave the premises (except according to the restatement ( he can stay and not pay rent)

Note: The tenant can not exercise constructive eviction and simply claim damages and remain in possession. This is a distinction between breach of CQE and the remedy of CE.  To show a breach of quiet enjoyment, you must show constructive eviction or actual eviction. 

CE – Substantial interference with use and enjoyment of premises, interference is the fault of landlord.

Actual E. – physical expulsion from premises.
d. If you can fit the problem into one of the prongs of the CQE, then you can claim constructive eviction. 

1. When there is substantial interference with the tenant’s use and enjoyment, the tenant may terminate the lease, vacate the premises, and be excused from rent liability. 

e. RESTE REALTY V. COOPER (nj) : landlord promised to fix flooding problem in driveway of building which was leaking into office. The tenant abandoned when he did not fix it claiming constructive eviction. The flooding was a latent defect (one which was not obvious upon inspection but that the landlord knows about). This would have been fine for CE, but the plaintiff actually resigned a new lease when she knew of the defect ( but the landlord had already made a promise to fix it ( still covered under CQE. They tried to repair it, but it didn’t work. Claim negligence, still under CQE. The court actually doesn’t rely on these, they simply say that when a landlord causes a substantial interference with the enjoyment and use of the leased premises, the tenant may claim constructive eviction

Note: If the tenant here gets out under CE and has to pay higher rent somewhere else for the same thing, you can sue for contract damages. In most cases, you need to notify the landlord to allow him to make repairs before you leave. 

f. The Roots of Constructive Eviction: At common law, the duty to pay rent was independent of the duty to maintain the premises, so if problem could sue for damages but not withhold rent (conveyance view vs. contract view). But the CQE and CE was an exception: here if the landlord interfered with quiet enjoyment, then the tenant had cause for constructive eviction which allowed no rent payment.  

g. Note: Partial Evictions: 

1. if the tenant is evicted from part of the premises, there is no duty to pay rent on the whole premise. 

2. But if the tenant claims partial constructive eviction on part of the premise, then there is still a duty to pay rent but can reduce rent.

2) In most residential leases, the implied warranty of habitability (a warranty implied by a landlord that the premises are suitable and will remain so) has replaced the CQE. It allows you to stay in your residence and not pay rent. Note that in commercial leases, CQE still very important. 

a. The Implied Warranty of Habitability is a non-waivable covenant but has not been adopted in every state:

1) Allows the tenant to stay and pay less or no rent

2) Jurisdictions and their enforcement of IWH in relation to housing codes as a guide are divided as follows:

a) Substantial violation of housing code is breach of IWH – meets prima facie case
b) Substantial compliance with the code is ok

c) House code provisions are compelling but the standard is reasonable person

d) Standard for breach of IWH is independent of housing code.

3) remedies available: standard contract remedies of recission, restitution, and damages, also withhold rent. 

4) Many courts hold that the IWH only applies to latent defects at start of lease

5) Tenant must notify the landlord of the problems

6) Punitive damages are available if the problem is so outrageous

b. Rationale for the IWH: 

1) the urban resident today has not the time or resources to check into premises for all defects before he moves in

2) the landlord knows more about the defects

3) housing code enforcement is poor

4) constructive eviction is not a viable remedy where housing is scarce

5) because of #4, tenants have less bargaining power than landlords

c. Criticisms: 

1) leads to higher rents

2) the poor will lose housing opportunities

d. HILDER V. ST. PETER: Plaintiff occupied apartment owned by defendant. All payments were made, but the conditions were later found to be unlivable. The tenant did not abandon the premises, claiming IWH. The court rules that in any rent of residential property whether lease is oral or written, there exists a covenant that the landlord will deliver and maintain premises that are safe, clean and fit for human habitation. It covers all latent and patent defects in the essential facilities as well.  

The new rule of implied warranty of habitability in all residential leases is established in this case. The courts will not allow you to waive this right – for example, can’t accept apartment with broken toilet if the rent is lowered.  Substantial violation of housing regs. would be considered breach of implied warranty of habitability – this is something that is clearly defined.  Also, the tenant needs to notify the landlord of the problem and give him adequate time to fix the problem.  Also, tenant if after landlord does not fix problems, can fix them themselves and they seek payment for those.  

Need working plumbing, electricity, safe, clean and fit for human habitation
In NY – Multiple dwelling laws that at some point, the courts can come in and take over a building if there are very serious housing code violations and it is not fixed within 6 months and the inspector has given the landlord notice.

e. A note on retaliatory eviction: At common law, the landlord had unlimited freedom to evict, even without good reason. This would today undermine the IWH. Today most jurisdictions prohibit retaliatory eviction (I say there’s a problem so you evict me). 

1) How do you prove retaliatory eviction: assume there is such a purpose if the landlord seeks eviction shortly after a complaint (also includes refusal to renew a lease). 

f. Tenant’s duties to repair: Under the IWH the tenant has no duty to repair. However, the landlord can enforce prohibitions on activities under the doctrine of waste. In all likelihood, the changes by the tenant have to decrease the value of the property in order to allow recovery.

g. Landlord's tort liability – at common law, landlord was not responsible for personal injuries but now the standard is changing. Ex. – landlord is responsible for injuries resulting from Latent defects and public use exception (subjects the landlord to strict liability to the public if it is unreasonably dangerous on the premises).

h.    Public use exception requirements:   applies if landlord keeps it open to public,                                                                                                                                       defect in question was existent at the outset of the lease, the landlord knew or should have known of defect, landlord knew or should have known that the tenant could not reasonably be expected to remedy the defect or guard against injury. 

Department stores deal with this by using a a triple net lease – the tenant pays rent but is also responsible for 1) real estate taxes 2) insurance 3) maintenance 4) liability

I. Rent control: it’s good, it’s bad, it’s ugly: The tenants are receiving an implied warranty of habitability: in the absence of some restrictions, the landlords will simply raise rents a lot to compensate for the imposition of IWH. 
1) But Rent control can be counter productive: 

a. it forces out the poorer tenants and creates more middle class housing. 

b. It reduces the supply of housing: limits the rental value and drives up the price of available housing

2) Rent controls need to allow the landlord to have a fair return on the property in response to changing market conditions. It essentially forces the landlord to bear the burden of social policy. 

3) Condo and Co-op people can agree to have their building free from rent control. 

III. TRANSFERS OF LAND: THIS LAND IS YOUR LAND…THIS LAND IS MY LAND

A.
Contract of Sale: most important document in the process.  It sets forth all the rules and agreements between the parties and how you protect yourself.

Steps to purchase and sale of a home in the U.S.

1) Consult a real estate agent

2) Buyer will consult an attorney to draft a proper contract and advise throughout the process

3) After agreement is reached on the purchase price, the buyer is expected to pay a down payment (a certain percentage of the purchase price) and to obtain the remainder of the purchase price by giving a mortgage.  After the contract is signed, the buyer will require credit and assurance that the seller has good title to convey

4) Prior to this time, the real estate agent will have to obtained some sort of informal commitment for the necessary loan (their ability to secure the loan is crucial to their success, they often have close ties with lending institutions).

5) Title assurance investigation to assure good title (3 exclusive types are used)


a. abstract – shows the state of the title (liens and mortgages shown)


b. certificate of title assurance


c. local title assurance

6)    Closing – brings all the interested parties together to permit them to execute and deliver the 

       necessary documents simultaneously with the payment of the purchase price and the   

       settlement of the costs of the transaction (held at a convenient location, execute the deed,  

       execute the bond and mortgage, give check).

7)    Following closing  - the mortgagee's attorney will send the deed and mortgage to the 

        courthouse for the attachment of revenue stamps and recording and pay the necessary fees.    

Doctrine of merger: once a person accepts the deed, all the provisions of the contract merges with the deed which means that any remedies or issues you have must be settled before the deed is accepted.  

. 


Add in parts of HW assignment and steps on mortgages

B.    The Statute of Frauds: similar to the requirements for gifts, it avoids fraud, provides evidence of intent,  

         and it is a cautionary measure (do I really want to do this transaction)

1) An interest in land cannot be created by a party unless it is in writing. 

2) Part performance (an act of unequivocal reference to the contract, i.e. pay in part, making improvements, or taking possession) may satisfy the SOF even if contract not in writing: you paid the money and now you are in possession. Estoppel (applies when a significant injury would occur if the contract were not enforced) also provides a remedy: if the oral agreement induced you to rely on it in a manner which was injurious…

3) Basically, the SOF said for sale of land there need be description of property (street address), description of parties,  price, and signed by both parties to be bound. 

a. There is a problem with it: while it protects against fraud, it also facilitiates it: those who make oral agreements can walk away because they are not enforceable. 

4) HICKEY V. GREEN: Hickey agreed to purchase a property from Green. Hickey gave him a deposit, and told Green he would be selling his current home, which he accepted a deposit for. Green sold the property to someone else. Hickey argues that his memo on the check for selling his home is sufficient for SOF to establish injurious reliance. But MASS law is that he would have to have had taken possession and made valuable improvements or paid the purchase price in full. He did neither.  However, the court grants specific performance because Hickey clearly changed his position in reliance on the contract by selling his house in anticipation of occupying another on Green's land.  An oral contract for the transfer of interest in land may be specifically enforced despite the Statute of Frauds if the party seeking performance changed his position in reasonable reliance on the contract and injustice can be avoided only through specific performance The reliance was reasonable and Green was fully aware of his change in position when she refused to honor the contract. It would thus be unjust to refuse specific performance despite the SOF.

5) Specific performance (as opposed to monetary damages) is only given when the P shows that he acted in reliance on the contract and his injuries could not be remedied by a monetary award.  Parties are encouraged, however, to work out a deal on their own and not to go to court.  

6) Delivery of the deed -  generally, a deed is not effective to transfer an interest in land until it has been delivered by the grantor that shows an intent to make the deed operative and to pass an interest immediately to the grantee.  (Schmude's story)

A. Marketable Title: Provisions of marketability of title allowed the buyer to get out of the contract or sue for damages prior to the closing. Under the doctrine of merger, once the deed is passed, it is considered the final expression of agreement of the parties and any warranties are made through the deed. Title merges into the deed. 

1) A marketable title is a title reasonably free from doubt, one which a prudent purchaser would buy. A perfect title is not required, the title must be one such that there is no reasonable probability that the buyer will be subjected to a lawsuit. 


As a general rule, even without express provision, the seller has until the end of the lawsuit to cure the defect. Unless of course, there is a time is of the essence provision whereby you have to deliver good title as you guarantee it with a deadline for delivery. If in this instance the seller does not have good title on the deadline, the deal is void. 

a) Factors which affect marketability of title:

1. Defects in the chain of title: a deed may not be valid somewhere in the chain of conveyance (lien, mortgage, tax lien, etc, exists)  or the land descriptions may not be accurate

2. Private encumbrances:

a. Easements: majority holds easements are included as affecting marketability, but minority says if they are known to the purchaser then they are not encumbrances. 

b. Covenants : restrictions on use of property by private arrangement

c. Express Waiver: The buyer can sign away encumbrances. This requires however that the buyer knows of each of the encumbrances. 
3. Zoning restrictions do not affect marketability of title and are not encumbrances. If however there is a zoning restriction being violated by the current property, the title is unmarketable. Zoning restrictions are newer than recording, so they don’t come up on title searches. They are not viewed as defects because the city does not have an interest in the land. 

The simpler solution for zoning problems is that the owner of the property knows more about the land and zoning that anyone, so make him guarantee that the land is usable for the intended purpose in the contract. 



a. LOHMEYER v. BOWER: Plaintiff contracted to buy a parcel from the defendant. The contract said defendant would convey by warranty deed good merchantable title, but subject to all recorded restrictions and easements applying to the property. It also allowed the defendant time to cure any problems. The plaintiff learned the property was in violation of zoning ordinances. The seller offered to cure, but this would not be the same structure the plaintiff had bargained for. LOHMEYER is free to walk away. 

Note that LOHMEYER could, under marketable title, choose not to close, or close if he still wanted to. But if he chooses to close, he can’t sue the seller for breach of marketable title provision, he can only sue for those warranties contained within the deed.  It must be stressed, though, that it is the existence of the violation of the ordinance and covenant which makes the title unmerchantable not the presence of the ordinance or covenant themselves.  If he kept the property, he would probably be subject to litigation.

2) Unless there is a provision in the contract of sale stating otherwise, it is implied that the seller must furnish the buyer with good and marketable title at closing. This provision is made even without warranty of title in the deed. 
3) CONKLIN V. DAVI: Many states hold that marketable title can be based on adverse possession but the adverse possession must be clearly proved.  The seller must offer the buyer written evidence of the proof admissable in court that the buyer can use to defend any lawsuit challenging title. In a few states, marketable title cannot be shown by adverse possession unless a quiet title action has eliminated the record owners' rights.  Here, the seller did not meet his burden of proof. 
4) More Duties of the Seller: Defects in the land: 
A. The common law view was Caveat Emptor, let the buyer beware and it was up to him to check the property himself. But the seller had to refrain from 
1. Making active false representations

2. Concealing defects in the property 
B. Modern day: there is a duty on the part of the seller to disclose latent defects in the property. So if the buyer doesn’t know and couldn’t know from a reasonable inspection, there may be liability on the seller if he knew of the defect. 

1. Now if you know of a zoning restrictions which will interfere with the intended use of the property, you may also have a duty to disclose it. Some courts still say that this is not a latent defect, and the seller has no duty on zoning stuff (but it’s cheaper for the seller to get the information on it). 
2. STAMBORSKY v. ACKLEY: Exception to caveat emptor rule -- Plaintiff found out house contracted to purchase was haunted, which greatly devalued property. The presence of ghosts was viewed as a latent defect.  Where the condition has been created by the seller, and it is unlikely to be found out by the buyer using due diligence, non-disclosure constitutes a basis for recission of the contract.   Here, the decrease in property and that fact that the seller created the defect were the major deciding factors. However, this case is unusual. In NY, caveat emptor still applies even if seller has knowledge of a latent defect and does not disclose.



                            3.
JOHNSON V. DAVIS: Although in NY, there is still no duty to disclose, this case is in Florida and the court finds that the Johnsons had a duty to disclose to the Davises the roof defects prior to the conveyance of the residence because they were in a better position to be aware of the material defects and should not be permitted to exploit the buyer's poor position. .  If the buyer asks the seller must tell, but if buyer does not ask seller can remain quite.




                            4.  Disclosure of hazardous waste disposal: CERCLA– comprehensive environmental response compensation and liability act.  This was ammended in Congress to include the "innocent landowner defense" – which is available to owners who buy property after the site is already contaminated and does not know or has no reason to know the site has a hazardous substance.  However, it also places a duty on the buyer to make all appropriate inquiry into previous ownership an uses of property if the buyer is to escape cleanup liability.       



5.    Exceptions to the deed is final rule: remedies you may have after you have  

accepted the deed include (methods of protection for the buyer): deed 

covenants, title search (recording statutes) and title insurance.  Ex. a person had a closing on Thursday. The deed was accepted. The attorney mails the documents. Friday, the IRS files a recorded tax lien against the property.  They want to collect this from the buyer (usually because the seller has no money). Can the IRS collect?  Who do we want to protect with the system – BFP (bona fide purchaser) without notice.  So, here the buyer would be protected from the lien since he didn't have and had no way of getting notice.




6.   Warranty of quality: another exception to caveat emptor but applies to the 

                                          builder: Courts now impose   

                                          an implied warranty of habitability in the sale of new    




      homes by the home builder to the buyer.  The builder warrants that the  

                                          building is free from defective materials and is constructed in a sound and 

                                          workmanlike manner.  Rationale: the builder's greater ability to prevent 

                                          defects, the homebuyer's reliance on the builder's skills the unequal 

                                           bargaining power of the parties and the importance to society of soundly 

                                            constructed housing justify imposing on the builder liability for defects.




        LEMPKE V. DAGENAIS: Lempke sought to recover from Dagenais for  

                                           the cost of rebuilding a garage that was badly built by  Dagenais for the  

                                            prior owners.  The court ruled that although there was no privity of  

                                            contract, an implied warranty of habitability still existed  for some period 

                                            of time (this was only 6 months later) and thus was transeferred from the 

                                            builders (not the sellers of the home) to the new buyers.  Some court,  

                                            however, rule that the warranty does not apply to subsequent owners.       


D) Warranties of title




THE DEED: purpose is to actually transfer title of the property.

1) Different Forms of Deeds: 

A. General Warranty Deed: Warrants against all defects of title arising before as well as during the grantor’s title. 

B. Special Warranty Deed: Warrants only against defects which came about during the grantor’s title holding. It warrants only stuff he may have done.  In NY. It is a warranty against grantor's acts. 

C. Quitclaim deed: Warrants nothing – the grantor merely transfers whatever right, title or interest he has, if any.

D. Gift deed: the transfer was a gift, no consideration made

E. Executor's deed:  when the owner of the property dies and executor passes on deed.

F. Sheriff's deed: when the property has been seized for failure to pay taxes.  The sheriff has taken control and is selling the property. 

2) Requirements for a deed:

A. At common law, a deed needed to be signed, sealed and delivered in writing. It is not necessary that the deed be recorded to make it valid. See below. 

B. A forged deed is of course invalid. 

3) The covenants which can possibly included with a deed:


Present Covenants: S/L begins to run at the time the deed is executed

a. Covenant of seisin: that the owner really owns the estate in question

b. Covenant of right to convey: that he has right to make the conveyance

c. Covenant against encumbrances: there are no easements, covenants, mortgages, liens, or other encumbrances on the property.

As present covenants, the grantor warranties that this is the state of the title at the date of transfer. 

Future Covenants: S/L begins to run at the discovery of the problem.

d. Covenant of general warranty: he will defend on behalf of the buyer any lawful claims existing at the date of the conveyance, and will compensate him for loss sustained by assertion of superior title. (Essentially the same thing as the covenant of quiet enjoyment)

e. Covenant of quiet enjoyment: the grantee will not be disturbed in possession or enjoyment of the property by a 3rd party's lawful assertion of superior title. (sometimes omitted from general warranties since so close to warranty above)

f. Covenant of further assurances: grantor covenants to perform acts reasonably necessary to perfect the purchaser’s title if it should end up being imperfect. 

Note that the present covenants are breached when they are made. The statute of limitations runs on them beginning at closing. The future covenants are only breached and the statute of limitations does not start running until and when the grantee is evicted or his possession is disturbed.  

4) What constitutes breach for each of the covenants: 

a. Present covenants: if the grantor conveys what he does not own. No eviction or disturbance is required for action to accrue. Such cause of action can usually accrue even if the grantee knew of the defect in title, though a minority of jurisdictions hold that they are not breached if the defects are open and visible. 

b.    Future Covenants: Not breached nor SOL run until convenantee is evicted or  

       disturbed in possession. If the grantee discovers some defect in title, he must still 

       wait for  someone to come challenge him before he brings a cause of action.  
BROWN V. LOBER: Brown acquires a piece of property from Bost under general warranty deed. Brown doesn’t know that 2/3 of the interest in mineral rights were reserved to another party. 17 years later, Brown contracts to sell those mineral rights, thinking he has all of them. He can no longer sue under a present covenant against encumbrances because SOL has run. He tries to bring action on quiet enjoyment as future covenant. But the court rules that someone having a better claim to their land in no way infringes on their use and enjoyment of the land so long as they do not exercise it (no constructive eviction here). The mere existence of a superior title does not constitute a breach of the covenant of quiet enjoyment.  Accordingly until someone exercises that right, you can’t bring action under a future covenant. You also can’t sue under Adverse Possession, because the SOL has not started running yet.  However, if the Browns started mining open and notoriously, after 20 years they could make a quite title action under adverse possession.

NOTE: If there is a superior claim under the property, do something about it before you take the deed. Once you take the deed you are limited to future covenant…
FRIMBERGER V. ANZELLOTTI:  The P argues that that there was a latent violation of a restrictive land use statute (house was located in violation of wet-land statutes).  However, the court holds P to a higher standard and says that since he was a attorney / land developer, he should have known to have a surveyor check it out and warrant that there were no land use violations.  In general, the covenant against encumbrances is not breached by the existence of public land use controls such as zoning ordinances and building code violations or latent violations of a public land use control (see, however, pg. 614, note 3?).  It is only breached if there is a private encumbrance on title such as an easement or title.

5) Running of the Covenants of the deed with the land (if a covenant for title can be enforced against the covenantor by a transferee of the covenantee): 

A. Majority View: Present covenants do not run with the land. This means that remote grantees cannot enforce the present covenants. A future covenant runs with the land if there is privity of estate between the covenant grantor and the remote grantee (conveyance of either title or possession). (ex. – A coveys land to B by a general warranty deed.  But the land really belongs to O.  B conveys to C. B can sue A but C cannot sue A). 
B. Minority View: The present covenant is assigned to the subsequent grantee . (C can sue A).

ROCKEFELLER v. GRAY: Rockefeller has property subject to mortgage in 1911. He defaults on the mortgage and the property is sold at foreclosure. Connelly takes the property by way of deed, but never enters into possession. Connelly conveys to Dixon by general warranty deed for $4,000 but it is never paid (to be protected by recording statutes). Dixon conveys to H&G by special warranty deed, but they don’t take possession either. Rockefeller is still in possession and he brings suit. 

H&G bring claim on breach of present covenant of seisin with Dixon (his special warranty deed only protected him from things which happen while Dixon is in possession and the defect in title was not his doing). In order for the future covenant to run with the land so that H&G may enforce their promise with Connelly, there needs to be privity of estate. This can be accomplished by deed if it is effective, or by succession in possession. The only problem is the deed was not effective. No one ever entered into possession either. So they can’t rely on the future covenant. But they can rely on the present covenant against Dixon. 

The majority rule is that present covenants do not run with land…but under minority rule which this court follows he assigned him his chose in action…so H&G can recover against Dixon. 

Notice also that the SOL on the present covenant has been running this whole time…better chance to sue a remote grantor on a future covenant if you can because the SOL doesn’t run until there has been an actual claim. 

Damages: where the covenants run with the land, you can only recover an amount up to but not greater than that which the original covenantee paid the covenantor. So if Dixon sued Connelly to recover under the present covenant they had, he wouldn’t be able to recover anything because he paid nothing. Remember that the value of the land can have changed considerably since then.

              E)  Delivery of the deed: requires a present intent to deliver property.

1. SWEENEY, ADMINISTRATRIX V. SWEENEY:  Maurice, Sweeney’s (P) intestate, gave property to John Sweeney (D) by deed which was recorded, and John (D) deeded the property back to Maurice, who wished to be protected in the event John (D) predeceased him, but that deed was not recorded.  Where the grantor hands over to the grantee a deed absolute on its face, with a contemporaneous oral understanding that the deed shall not take effect until some condition is performed, the general rule is that the delivery is valid and the oral condition is void.  Here, the court found that the oral condition was void but there was no legal delivery either because the only purpose in making the deed expressed by either party was Maurice's statement that it was to protect him in case John died before him.    Since this person would have been defeated had there been no delivery with intent to pass title, this conclusively establishes the fact that there was no legal delivery.  A will substitute will not be allowed.

2.  ROSENGRANT V. ROSENGRANT: delivery without handing over the deed.  Harold Rosengrant purported to convey title to his nephew Jay Rosengrant (D) by executing a deed, handing it to Jay (D) to hold for a minute, and then giving it to a banker for safekeeping.  The understanding apparently was that the deed would pass to Jay (D) upon Harold’s death. During the remainder of his life, Harold continued to live on the property and pay its expenses.  The court ruled that no delivery occurred because the grantor did not give up full control.  He did not intend to presently convey title.  The escrow was revocable because technically, Harold could change his mind.  Here, Harold is trying to create a testamentary instrument passing title upon his death.  The court does not allow this.  Should have created a revocable trust.


F)  Financing Your Purchase: 




Mortgage – a security interest in property:  It is treated as a conveyance of real property.





     Title theory: mortgage gives you a title interest in the property

 


                    Lien theory: mortage gives you a lien interest in the property (majority of states)



2 documents in a mortgage: 1) note (the promise to pay) 2) mortgage (interest in property that the  

              lendor has).  It is recorded and creates a lien on the property.  

1) The Mortgagor is the buyer, he gives the mortgage to the bank. You give them property, and they give you loan. You are not giving title but actually a lien.  The mortgagee is the lender.  The borrower will go to the lender and ask about the current rates.  Then, he fills out an application where all the important elements in the transaction must be detailed so that the lender has all the sufficient information to make the decision as to whether or not he will give the mortgage.  The loan contract is also defined.  The lender does a credit report, appraisal of property, looks at borrowers tax returns, etc.  If lender agrees to give loan, a commitment letter is issued – is it considered to be an acceptance of the offer (application).  It is considered a valid contract.  If the terms of interest are different, it is considered a counter offer which can be accepted or rejected.  In other parts of the country, the mortgage takes the form of a deed of trust.  At the closing, the mortgagor makes out a deed to the mortgagee and the deed is held in escrow subject to all payments made.  If the payment goes into default, the deed already exists and becomes effective.  It makes foreclosure less expensive.

2) Equity of Redemption: The difference between the value of the property and the value owed on the mortgage outstanding. If you redeem the mortgage, you end up walking away with property usually worth more than you paid. 

3) Foreclosure Act: You need to redeem by a certain fate or we foreclose the property and take the money you owe us out of that. But give us the money by then and you can have the property back. The sale can be free and clear of equity of redemption, and if they even sell it for less you can get a deficiency judgment against the mortgagor.  This is aright given to the mortgagor to save the mortgage up to the time that the court orders the sale. 

4) There is a tossup: the mortgagee needs to be able to sell the property quickly, but they also need to get fair market value for it to protect the mortgagors equity of redemption. But usually the bank is the one showing up to buy the property, and they will typically only bid up to what they are owed. This is why we need statutory redemption period.

5) MURPHY V. FINANCIAL DEVELOPMENT CORP.: Mortgagee has a fiduciary duty to the mortgagor.  He must exercise good faith and due diligence in selling the property at foreclosure.  Here, the court ruled that the bank did not act with due diligence.  It made a quick $10,000 profit in 2 days even though the mortgagor was only $748 short.

6) Installment land contract: an agreement by the buyer to buy land and to pay for it over a period of years, maybe 10-20.  In the contract, the seller agrees to deliver title at the end of the period.  The buyer goes into possession and the seller keeps title until the final payment,  Keeping title is the seller's security.  

BEAN V. WALKER: The court here is reconfiguring the installment land contract into a purchase money mortgage (a mortgage given to buyer by seller where the buyer has title rights at the beginning, and not the end) so that as the buyer makes payments, he gains interest in the property.  So, if you default, for example, on the 359th payment, you only have a bit more to pay off to get the property whereas in an installment land contract, you lose all claims to the property. 

7)    Condos v. Co-ops? Should never buy a co-op.  Major difference is that condos don't have an   

       underlying mortgage. 

IV. TITLE ASSURANCE: 

A. Common law: at common law, a grantee who was prior in time prevailed over the one subsequent in time when one grantor conveyed the same land to two or more grantees. 

B. The recording acts changed this by protecting the bona fide purchaser as well as creditors against properties with liens and other problems – its purpose was to give the world notice of this document.

1) A deed need not be recorded for it to be effective. Below will summarize the benefits of recording, but they are not necessary to make a conveyance valid. You don’t need to record, you need signed sealed and delivered. 
C. Title recording acts began in the U.S. but had roots from William the Conqueror of England. Generally, any documents which affect title to real property are recorded including:

1. Deed

2. Liens (mechanics, tax, judgement)

3. Mortgage (satisfaction document)


D.

2 types of recording systems in the US:  




1) grantor – grantee index (mortgagor – mortgagee index) – very cumbersome 

- you first go to the grantee index to find the current owner and who was his grantor.  Then you look up the grantor's name and so on back.  Then you go to the grantor index to make sure none of the grantors granted the same land to more than one person.  

2) tract index – land is plotted by lot and block in most urban areas.  All instruments are indexed on a page that deals only with the lot to which instruments relate.  It simplifies title search because everything for that piece of land is there in one place. (includes township #, section # and lot #, ex. – twp 23 sec 14 lot 24)

There is a 3rd – Torrens Title System – issued title to property and show existing state of title, similar to car.
A document is filed by bringing it down to the recorder's office notorized attached with the relevant fees.

When you do a title search, you are making sure that that there are no outstanding liens or encumbrances on the property.  How far do you need to go back? Probably back to the marketable record title act – that says that a good title is reasonably free from doubt , one which a prudent purchaser would accept.  It does not need to be perfect but such that there is no reasonable probability that the buyer will be subject to a lawsuit.

Mother Hubbard Clause: LUTHI V. EVANS: Owens assigned her interest in all her Coffey County leases "whether or not the same are specifically enumerated above (mother hubbard clause) . . ." to International Tours (D); Owens subsequently assigned a lease, unenumerated in the first assignment, to J. R. Burris (P).  The court found that a mother hubbard clause which attempts to sweep within it other parcels of land not specifically described ("all the land I own in this country") is not considered constructive notice for anything other than the specific property mentioned unless the subsequent purchaser knows of the transfer.  It puts an undue burden on future purchasers and is only valid and enforceable between the parties to the instrument.

Indexing under misspelled name: ORR V. BUYERS:  This case asks if an instrument is indexed under a misspelled name of the party (Eliot instead of the correct name Elliott), dies it give constructive notice?  Some older cases applied the doctrine of idem sonans (if the name as written sounds the same as the pronunciation of the correct name, it refers to the correct person) and held that recorded names pronounced substantially the same as the correct ones gave constructive notice.  However, recent cases such as this one hold that the instrument does not give constructive notice unless it identifies the party by his correct name.  If not, there would be an undue burden for the subsequent purchaser to track down alternate spellings of the name. The burden is better placed on the party recording the judgment to take steps to ensure the name is spelled correctly. 


E.
The Game of Recording by Example:

1) The BFP always will prevail over an unrecorded interest. 


O ( A by deed, but not recorded. 


O ( B by conveyance. 

At common law, A would prevail because he was first in time, but under recording acts B wins so long as he has no notice of the prior conveyance. 

2) Why do a title search? The buyer B here knows he will lose to anyone who has recorded, so naturally he wants to check things out. He is checking the quality of the deed he gets. He knows there may be prior interests which were not recorded, but he can prevail against them. He can’t prevail against the recorded ones. 

3) Why record? Once you search and you buy, then you have an incentive to record because this will prevent a subsequent BFP (should your grantor convey again) from gaining title over you. In the above example A could have protected himself by recording.

4) How would this have worked: 

a. Buyer looks up O in grantee index to see who gave him title – was it conveyed and recorded properly. 

b. Did the person who granted to O’s grantor do it right etc.

c. Then check if O has conveyed the property to anyone else (who recorded it)

d. Once you work backwards, work forward using the grantees to see if it got granted anyone other than each grantor. 

F.
More Games with Different Statutes:


A few preliminary notes: 

· the parties who lose under whatever statute always have causes of action against the grantor who conveyed them crappy deeds, even if they lose to the BFP or the recorder. 

               G.
Types of recording acts:

1) Race Statutes: The earliest of the statutes, it simply said that whoever recorded got title first.

If O conveyed to A and then O conveyed to B, the person who records first gets it. You didn’t ask questions about BFP or notice or whatever, you just checked who recorded first. This statute gives people the strongest incentive to record deeds.  

2) Notice Statute: The courts believed that race statutes looked like invitation for fraud where the grantor can convey title again and just tell the grantee to make sure he records first. So they enacted notice statute: provides that a subsequent purchaser wins if there is no actual or constructive notice even regardless of whether he records.  The subsequent grantor loses to the prior if he had notice of the earlier conveyance. 
If O conveyed to A and then O conveyed to B and A had not recorded, then B will prevail only if he did not have actual (someone told him) or inquiry notice (go check). 

One good way to get constructive notice is to go to the property and see who is in possession. If A never records but takes possession, B will find out.        

3) Race Notice Statute: (in NY)  - like a notice statute, a race notice statute protects subsequent purchasers without notice but they only protect them if they record before the prior grantee.

If O conveys to A and A does not record.  O conveys to B, a BFP.  A records and then B records. A prevails over B because B did not record first even though he was a BFP. 

  4) If you are not protected under the recording statute, we will revert back to first in time   

       of common law. 
O conveys to A who doesn’t record but goes into possession. O then conveys to B. B has constructive notice because of A’s possession. So Here B is not protected by the statute because he is a BFP who had notice. Then we go to first in time, whereby A prevails. 

So where is B’s incentive to record even if he has priority over A. In a race jurisdiction he needs to record to be protected against A. In a notice jurisdiction, he need to protect himself from subsequent BFP’s.  


5) There are 3 possible forms of protection for a  BFP: 1) warranty deed (although depends on the type)  2) title insurance (have to first find the person who made the mistake) 3) recording system.  The recording system provides the best protection!

H.          The shelter rule: a person who takes from a BFP will prevail over any interest over which the  

              BFP would have prevailed.  This is true even where such person had actual knowledge of the  

              prior unrecorded interest. 


       Ex. – O coveys to A who fails to record.  O then conveys to B, a BFP who records.  B then  

              conveys to C, who has actual knowledge of the O to A deed.  Inasmuch as B prevails over A,  

              B's assignee, C, prevails over A under the shelter rule whether C is a donee or purchaser.

Defective acknowledgement:

MESSERSMITH V. SMITH: This case sets out that notice does not count if it does meet the

statutory requirements of the recording system.   In a race-notice recording statute

jurisdiction, subsequent bona fide purchasers failed to record their deeds properly before a 

prior purchaser properly recorded (notary gave approval over the phone which is not

allowed).  Here, an unacknowledged deed does not qualify for recordation and therefore does

not give constructive notice to subsequent purchasers.

Chain of title problems:        

BOARD OF EDUCATION OF MINN. V. HUGHES: : Hughes (D) and Duryea & Wilson purchased the same lot from Hoerger. Hughes’ (D) deed did not contain his name. He inserted it later. Duryea & Wilson sold to Board of Education of Minneapolis (P). Hughes’ (D) deed was recorded before Duryea & Wilson’s but Board of Education of Minneapolis’ (P) was recorded before either Hughes’ (D) or Duryea & Wilson’s.  The court rules that the deed did not become operative until Hughes put his name in later. Since the deed entered on record had a grantor unconnected to the chain of title, the deed was not recorded within the chain and does not give constructive notice.

Ex. – O conveys to A, who does not record.  A conveys to B who promptly records his deed from A.  O conveys to C, a BFP, who records.  According to the case above, C prevails over B.  The A to B deed is not connected to the chain of title. ; the O link is missing.  There is no feasible way for C to discover the A to B deed; therefore C prevails.

Deeds from common grantor of adjacent lots:

GUILLETE V. DALY DRY WALL:  Must a purchaser look at deeds to other lots from a grantor who owned the subject lot? Here, does a deed by a subdivider to another lot in a subdivision give constructive notice of any covenants or easements (for residential use only) reserved over the neighboring lots? The courts are split. Some say that because the burden of title search would be excessive, deeds out to other lots from the common grantor are not in a subsequent purchaser's chain of title and is not bound by them..  Here, however, the court rules that a subsequent purchaser is charged with reading all deeds out from a common grantor, not just the deeds to the particular tract. Thus, the subsequent purchaser has constructive notice and is bound by the restriction.  This does not seem consistent with the mother hubbard clause rule above but it is different because this is a single development so the burden of the purchaser is not as great. Also, we don't want the other purchasers who followed the other deed to be hurt.  However, the developer seems to want to play both sides here.  (if he can't sell single family, then he can switch to apartments). Schmudde thinks that the burden should be on the developer to include restrictions in all deeds and plans. 

Partial Payment:

DANIELS V. ANDERSON: Where the purchaser has paid only part of the purchase price and has given a note to the grantor for the balance, most courts protect the purchaser only to the extent of payment made.  Depending on the equities, the court will either give the subsequent purchaser a lien on the land for the amount paid or give the prior grantee a lien to the extent of the balance still owed the grantor by the subsequent  purchaser.  Under the first alternative, which is what occurred here, the subsequent purchaser  loses the land but receives his money back and any taxes he paid.  Here, Zografos did not become a BFP because he paid the consideration after he got notice of Daniel's right of first refusal so the court says that he paid at his own risk.  They also say that even if he had paid in part, he would still not be a BFP.  Schmudde says that Daniels should have still recorded the contract that gave him first refusal to avoid this entire problem.

LEWIS V. SUPERIOR COURT: Here, the court rules that a purchaser who gives cash and notes in payment of the purchase price is fully protected as a subsequent BFP. The Lewis's acquired title one day after the Fontana Films lien was indexed (although it was recorded 5 days earlier).  The Lewis's paid with cash for the down payment and then gave the seller a very large note. They also made substantial improvements to the house so they argue that they are BFP and the court agrees although they did not fully pay for the property until after the indexing of the lien. Schmudde says that this case is fishy and that the Lewis's and seller probably did know about the lis pendens and that is why they rushed the closing and why the seller accepted such an unusually large note

       Inquiry into unrecorded instruments: 

       HARPER v. PARADISE:  After Maude Harper's death, her children (P) claimed some land  

       under a deed  which had named Maude as life tenant and her children (P) as remaindermen 

       but the deed was lost for 35 years and not recorded until 1957.  While the deed was presumed 

       lost, Susan Harper's (the original conveyor) heirs gave Maude a quietclaim deed in 1928 to 

       take the place of the deed made. The Paradises (D) claimed title to the same land, through a 

       security deed executed by  Maude to secure a loan which became in default.  The court says 

       that if a recorded instrument refers expressly to an unrecorded instrument, the purchaser has 

       an obligation to make inquiry into the contents of the instrument. Thus, the purchaser has 

       constructive notice of its contents. Here, the Paradises had inquiry notice because if that had  

       searched a bit, they would have made an inquiry and eventually found out about the lost 1922 

       deed.   A deed which specifically refers to an earlier unrecorded deed puts a subsequent 

       purchaser on notice of the existence of the earlier deed; thus, the purchaser claiming 

       under the later deed is not entitled to priority, though the later deed was recorded first 


       Inquiry from possession: 

       WALDORF INS. & BONDING CO. V. ELGIN NAT. BANK:  Chacktaw mortgaged a 

       condominium project to Elgin (D). It sold a single unit to Waldorff (P), which occupied the 

       unit and paid all expenses and rent. Chacktaw executed a second mortgage in favor of Elgin 

       (D) on which it defaulted. Elgin (D) foreclosed on the project, including the unit occupied by 

       Waldorff (P). Waldorff (P) sued, contending it had better title.  The court ruled that the 

       occupancy of the unit placed Elgin (D) on notice of Waldorff’s (P) interest. Thus Waldorff 

       (P) retained greater title.  This case stands for the rule that actual possession of property gives 

       inquiry notice thus Elgin had a duty to write letters asking questions, knock on doors, asked 

       Choctaw, etc.

       Ex. Suppose that O conveys to A, who does not record but goes into possession. O then  

       conveys  to B.  To be a BFP, M must inquire of the possessor (A) as to A's possible claim to 

       the property.  Under the rule above, B, the subsequent purchaser is charged with knowledge of 

       whatever an inspection of the property would have disclosed.  Hence, B is on constructive 

       notice of A's possession and what would be uncovered by inquiring of A. 

D. The Notion of Title Insurance: developed because of inadequacies of public records.

1) Warranties on title are only limited to the consideration which was paid.

2) It is the opinion of the insurer concerning the validity of title backed by an agreement to make that opinion good if it should prove to be mistaken and loss results as a consequence. 

3) Title insurance typically does not protect against off record claims. The insurer does a title search, not an inspection of the property. If encumbrances are found they get put in the policy. 

4) Could you recover from insurer under title insurance in the Harper case: yes, because a title search would have turned up the issue. 

5) Title insurance does not run with the land, but it is for the entire ownership period

V. NUISANCE: 


Definition: Nuisance is an unprivileged  interference with the use and enjoyment of another’s land (which is substantial and unreasonable).

1) Public v. Private Nuisance:

a. Private Nuisance: interference with the private use and enjoyment of one or a number of nearby properties – it must cause a substantial interference withthe private use of the land and is either intentional and unreasonable or unintentional but negligent, reckless or resulting from an abnormally dangerous activity.

b. Public Nuisance: interference is with a right in common to the general public. 

2) Nuisance per se v. Nuisance per accidens:

a. Nuisance per se: is an absolute nuisance: it means liability no matter how reasonable the conduct is. A act, occupation or structure which is a nuisance at all rimes and under any circumstances, regardless of location or surrounding.

b. Nuisance per accidens: is conduct which only becomes a nuisance by reason of their location or by reason of the manner in which they are constrcuted, maintained or operated.

3)   Remedies:  1) injunction 2) damages 3) both -- You are usually weighing the economic benefit 

       against the social cost.

4)    The general rule is that a landowner can use their property as they wish without restrictions 

        but there are some circumstances where you create a substantial interference with other 

        individuals so that you no longer can have unrestricted use of the property.  This is where 

        nuisance law comes into play.

5)     Restatement of property law: nuisance considerations: 1) gravity of the harm (length and 

        duration) 2) character of the harm (physical damages and personal discomfort) 3) suitability 

        of a particular use or enjoyment invaded by the character of the locality 4) social value of 

                                     plaintiff's enjoyment

 6)    Defenses: 1) coming to the nuisance (did you make an effort to move when the nuisance  

        existed, then you generally cannot complain about it) 2) consent or acquiescence (when you 

        have put up with it long enough without complaining).

 7)      Trespass v. nuisance: Trespass – actual physical entry but in nuisance it is usually    

           something else (dust, vibration, noise, smoke, etc.)

Nuisance Cases:

MORGAN V. HIGH PENN OIL:  The Morgans (P) who owned a restaurant sought to enjoin High Penn Oil Co. (D) from emitting gas and odors from its refinery, and to recover damages for past impairment of the use and enjoyment of their property due to refinery emissions.  The court found that although the conduct by the refinery was lawful and non-negligent, it still was a nuisance because it was intentional and unreasonable under the circumstances.  It said that the gravity was significant (people were getting sick), the character involved social and physical damage and it was not suitable for that particular location.  Damages were not sufficient and they had to close down because the social costs outweighed the economic benefit.  

ESTANCIAS DALLAS CORP. V. SCHULTZ: Plaintiff brings action to enjoin defendant from operating an air conditioner unit next to their property. It was very loud. It cost the defendant $40,000 less to install it then, but it will cost $150,000 to replace it now with window units.  The noise cut the market value of the house by half. Court ends up applying equity analysis (social necessity v. economic issues) to make their decision here and say that the company should have spent the extra money on the AC units so as not to decrease the property value.  An injunction is granted and since the existence of the loud unit was of no public benefit, the enjoining would cause no public injury. Even though a jury finds facts constituting a nuisance, equities must be balanced in order to determine if an injunction should be granted
BOOMER V. ATALANTIC CEMENT CO.: Landowners complain they were getting dirt, smoke, and vibrations from defendant, cement company. The court held it a nuisance, but they did not grant injunction, only damages to compensate P. Where the cost of the removal of the nuisance to the defendant is so high compared to the harm, permanent damages without injunction is the good solution.  Logic: Society needs cement plants but if we impose a cost on them, maybe they will think of a way to clean it up. Right now, there is no such method but until then, we will make you pay.  Economic analysis: the total damage to property is smaller than the economic benefit of cement plans for society but we still need to give the company incentive to clean up.
SPURR INDUSTRIES V. DEL WEBB: Plaintiff sought to enjoin defendant from running a cattle lot near properties he was selling for old age home and there was a very bad smell. The feedlot was there first.  Del Webb came into the nusiance, but the general welfare of the public was in danger. Injunction was granted, but Del Webb must indemnify the defendant for the damages. The court ruled that the feed was both a private and public nuisance because it affected the entire community. The court did an economic analysis and found that the benefit of society of building new houses was greater than the benefit of the feed lot but that Del Webb would have to pay damages because they came to the nuisance. Webb actually made the smell a nuisance by coming to it.
VI. EASEMENTS

A. An easement is a grant of an interest in land which entitles a person to use the land possessed by another. It is a non-possessory interest in real property, and therefore when created by express grant is both subject to the SOF and should be recorded to protect against a BFP. 

1) Affirmative easement: The owner of such has a right to enter someone’s land and do some act or make some use of the land. Easement of way is a classic example. 

2) Negative Easement: the owner of the negative easement can prevent the owner of the servient land from doing some act on the servient land, commonly called “selling the airspace” - this is rare though.  Limited for light, air, lateral support, or flow of an artificial stream, but not necessarily closed and new decisions may expand the list.  Can’t arise by prescription b/c prescription bars a cause of action and where the owner has no cause of action, prescription does not apply.  

3) Easement appurtenant: is attached to the land and runs with the land; it relates to the specific land and the specific use; benefits the owner of the easement in the use of the land belonging to another; both dominant and servient tenement; it cannot become an easement in gross unless so agreed by the parties. 

4) Easement in gross: does not benefit owner in use or enjoyment of land but gives right to use servient land; doesn’t transfer automatically with the land but you do have the right to sell it. There is a servient tenement here but there is no dominant. 

a) When there is an ambiguity ( an easement appurtenant is preferred in construction. This promotes the intention that the benefit is conferred upon the tract of land. Also increases the value of the dominant tenement. 

5) Easements can be for life or in fee simple – courts sometimes presume fee simple unless expressly limited

6) Contrast to License: license is permission given allowing licensee to some act which is otherwise a trespass.   A failed attempt at an easement may still result in a license.

a) a license is revocable whereas an easement is not

b) it can be oral and is not subject to SOF

1. exceptions: becomes irrevocable by estoppel (unfair to the licensee to permit revocation after he spends money in reliance and constructed substantial improvements), or when coupled with interest (to enter land and remove goods you purchased)

B. Creation of Easements: Express, Implied or Prescribed:

1) Express: created by written grant

(a) reservation – restrictions or rights reserved in the deed by the grantor (negative easement)

2) Implied: Easements can be implied by operation of law. Note that implied easements can be implied grants or implied reservations. The courts are more reluctant to find for implied reservation because it is very easy for a land owner when conveying land to say, oh look I meant to have an easement reserved for me. 
a. Prior and existing use easement: if, prior to the time of the division of a land into separate lots a use exists where the use seems to have been intended, there is an implied easement by prior and existing use. Note that an easement in gross cannot be implied. The requirements for an implied easement by prior and existing use are:
1. Apparent: by reasonable inspection, the prior use need be discovered. Nonvisible can be apparent, like underground drains so long as the surface connections would put a reasonable person on notice. 

2. Continuous
3. Reasonably expected to continue/reasonable necessity: this is judged mainly based on a reasonable necessity of the continued use

b. Easement by necessity: easement which is implied as a reserved easement by necessity which is created when the owner of a tract of land conveys portions of the land and landlocks himself; necessity must exist when the tract is severed.  This rests in public policy concern of the need for access to the land or that the parties intended to create an easement but overlooked putting it in the deed.   Existing use is not required.

1. When the necessity is terminated, the easement terminates as well. 

2. If the dominant and servient tenements come into the same possession, the easement by necessity is also extinguished. 

3) By Prescription: by an adverse use for a requisite period of time; by analogy of adverse possession 

a. open and notorious: need be easily discovered by a reasonable inspection

b. adverse and under a claim of right: objective (acts of user appear to the community to be under claim of right) or subjective (user must in good faith believe that he has right to use servient land)  approach. Prescriptive rights cannot be obtained where the use is permissive, but if a person uses the land of another with permission and subsequently begins to do acts that reasonably should put the owner on notice that the user is claiming a right to use the land, the use becomes adverse. 

c. continuous and uninterrupted: Tacking is allowed, need not be constant (seasonal use okay) but cannot be sporadic or occasional trespass.  Some jurisdictions allow owner to interrupt the use by merely protesting the use (letter, sign), but other jurisdictions hold that owner must effectively interrupt the use by entry on land or brining a lawsuit. 

d. Note that because easements by prescription come about by operation of law, they need not be recorded to be protected. 

C. INCREASING THE SCOPE OF THE EASEMENT:

1. courts look at intent of parties and circumstances when the easement was created and whether the increase will unreasonably burden the servient tenement.  More likely to expand in express or implied easement of way but less likely in prescription b/c while owner might not have objected to a slight use of the land, might strongly object to a heavy use of the land.

2. change in location of the easement: if easement granted in a specific location or located by mutual agreement, it can only be changed later by mutual consent.  But restatement allows change in location of easement when changes are reasonable, are necessary to permit normal development of the land, and do not unreasonably interfere with the easement holder’s use.

D. TRANSFER OF EASMENTS

1. Easement Appurtenant: when dominant tenement transferred, any easement appurtenant transferred with it but by mutual consent owners of servient and dominant tenement can detach the easement and either attach it to other dominant land or convert it into an easement in gross.

2. Easement in Gross: courts have sometimes restricted the transfer of the benefit of an easement in gross b/c don’t always know the owner(s) and makes it difficult to secure a release of the easement or clear up title.  But generally hold that commercial easement in gross is assignable if the parties so intend – have primary economic benefit rather than personal satisfaction.  But restatement holds that all easements in gross are transferable unless contrary to the intent of the parties.  Profits in gross are always assignable.

E. TERMINATION OF EASEMENTS

1. by unity of title: if the title to the easement and title to the servient land come into the hands of one person, the easement is extinguished and is not revived by subsequent separation of the tenements into 2 ownerships.

2. by act of dominant owner: 

(a) owner of easement may release the easement to the servient owner by written instrument or by oral release and action in reliance.

(b) Abandonment – owner of easement needs to show an unequivocal intent to abandon the easement but non-use alone does not extinguish the easement.

3. alteration of dominant tenement: if easement is granted for a particular purpose and an alteration of the dominant tenement makes it impossible to achieve the purpose any longer, the easement is extinguished.  Note that courts are reluctant to construe an easement be limited for a particular purpose when this is not clearly and unequivocally stated.

4. easement by necessity: terminates when the necessity ends.

5. by act of servient owner:

(a) an easement in a structure is terminated if the building is destroyed w/o fault of the owner of the servient estate.  If destroyed by intentional act of servient owner, not extinguished and servient owner liable in damages.  Minority view that intentional act of servient owner can destroy the easement.

(b) Prescription: if servient owenr interferes with easement in adverse manner (building fence across path) the servient owner can extinguish the easement by prescription and requisite elements for adversity are the same as for the creation of the easement by prescription.  However, if easement created but no occasion has arisen for its use, servient owner not deemed to act adversely until dominant owner demands easement be opened up and servient owner refuses to do so.

(c) Overuse or misuse of easement DOES NOT  terminate the easement, instead get injunction to stop the misuse.

F. WILLARD v. FIRST CHURCH OF CHRIST: 

1) M owned lot 19 and 20 and allowed church to use 19 for parking and sold 20 to Petersen who used it as office. Peterson agrees to sell 19 and 20 (he didn’t own 20 but planned to buy it before closing) to plaintiff W. Peterson buys 20 subject to use of parking by the church. Then he sells it to W. W brings action to get relieved of using the property as a parking lot for church. 

2) If the easement is appurtenant, then if the church moves they do not have the use. If it is gross it moves with the tenant. 

3) Common law rule is that you cannot reserve an easement to a third party in a transaction. Here M reserved easement in a transaction from himself to P. This under common law was no good. Under modern law, it is ok to reserve an easement in a third party (not in NY which still follows common law)
4) Getting around the above common law rule: 2 pieces of paper…M conveys to P on the condition that he conveys easement to the church. Or convey the fee to the church from M, and have them convey to Peterson reserving an interest in parking for themselves. 

5) Notice that W here was in fact on constructive notice.  

6) Reservation = provision in deed creating some new servitude which did not exist before as an independent interest

7) Exception = provision in deed that excludes from the grant some pre-existing servitude on the land

8) This court saying that you can reserve in favor of 3rd parties but you cannot except.

G. HOLLBROOK v. TAYLOR: 

1) Plaintiff gave permission for use of road through his property to get to another tract of land to bring equipment back and forth. One day H says, I want to formalize the easement, and T says now I want money. H refuses to pay, which is actually a big gamble because there is no other way to the property and he has substantial investment in that land. The use prior was argued to be a license which is freely revocable. But here there is an issue of reliance on the license. But the easement which results run with the land: it needs to if Taylor is to realize any profits and be able to sell his property. 

2) Notice the improvements for reliance need be done on the property accessed. Notice also that while necessity is not required, if there is alternative means to get to the property, the court is less likely to grant the license irrevocable. 

3) So licenses generally revocable except when they have existed for a long period of time, holder relies on the license, and the holder of the license significantly invests in and improves the land.  Holbrook should have said something when Taylor was doing the work, not after he finished.

H. VAN SANDT V. ROYSTER: Plaintiff finds his cellar flooded with sewage and discovered a drain running across his property. Defendant who used the drain refused to stop using it, claiming he had an easement across the plaintiff’s land. 

1) This is an easement by prior existing use, not by necessity. The court upheld the easement for several reasons.  

a) when the land was conveyed, there was reserved a drain easement by implication

b) Drain easements are apparent

c) The easement has to be reasonably expected to continue: the 2nd restatement says it is reasonably necessary because of the disproportionate use involved. The cost of providing another solution for drainage is very expensive. 

d) A reasonable inspection of the property would have turned this up. 

2) Bailey had owned everything and then conveyed the properties in question in this case out separately. She reserved an interest in the use of the drain. 

3) Note: courts are generally stricter in allowing an easement implied by reservation: this is because it would be easy to say oh, I meant for one, but I forgot it. 

4) This case also raises an interesting question about apparency: Van Sandt says he is  BFP so why didn’t he take free and clear: if they wanted the easement protected they should have recorded it…but they counter saying it is apparent and he had notice. Is this too strict…Kainen says probably yes. 

I. OTHEN v. ROSIER: 

1) Hill owned a bunch of lands. He conveys out several tracts, creating a classic easement by necessity case. Suppose O owns lot a and b. When he conveys A to Johnson, B gets landlocked and there is an easement by necessity. The problem in this case is that OTHEN cannot prove that the conveyances by Hill at any one time actually landlocked him. Indeed, OTHEN is landlocked now, but was HILL? 

2) If HILL can be shown to have landlocked himself in any of the conveyances, then OTHEN is in luck however, because the easement appurtenant runs with the land. 

3) Note: in an easement by necessity there need not be a set path. Either party can bring action to “locate” the easement. 
4) So we need:

a) unity of ownership

b) necessity from severance of parcels

c) the necessity must have existed at the time of the severance

5) What about arguing prior and existing use in this case? If there is proof of use of the driveway for a long time, then you can claim reliance of some kind…But some jurisdictions simply require strict necessity, like in Texas. 

6) In other states they just say, be careful not to landlock yourself buddy. 

7) Easement by prescription can be argued here: Most of the requirements are met here but…the use cannot be permissive. The owner of the property used it as well. But this doesn’t seem to make much sense: it is his land. But the court says this defeats the adversity because he not acting like a true owner. 

a) lost grant theory: a letter to the easement user cannot stop the easement. It is not enough to stop the running of the Statute of Limitations. A fence doesn’t work either. You need to put the issue in court (note a letter doesn’t stop adverse possessor either)

8) There is some conflict in the cases over the degree of necessity required for an easement by necessity.  Most courts, like here, require strict necessity, but some have granted an easement by necessity where access to the land exists but it is claimed to be inadequate, difficult, or costly.  In a few jurisdictions a surface way of necessity will not be implied if the tract has access by navigable water.

J. MATTHEWS V. BAY HEAD IMPROVEMENT ASSOCIATION

(1) Point Pleasant sued Bay Head for restricting the beachfront at Bayhead to only Bayhead residents and their guests.

(2) Avon by the sea – relies on public trust doctrine: certain assests in America are so important to the use of the public we will hold those assests in public trust for all to use and enjoy.

(3) Public has right to use the land blow the mean average high water mark.  Here, there is a public interest greater than the private interest in the property – recognizing a right of unrestricted access to the ocean.

K. MILLER V. LUTHERAN CONFERENCE

(1) One stock rule: when 2 or more persons own a profit in gross they must use the profit as one stock – can’t operate independently of one another.  Applied to easements in contexts where overuse of the easement may result in destroying the resource.  Restatement rejects one stock rule and provides for a reasonable test to govern how much the competing owners can use the easement.

(2) By 1925 the right to bathe is acquired through prescriptive easement.

(3) The 1 year license to the Lutheran camp – can Frank get an injunction to stop it?  This is an easement in gross b/c land unrelated to the other land.

L. BROWN v. VOSS: 

1) Owner of lot A grants easement for ingress and egress to B. Then they use the easement to go through B to C. A blocks the easement and they bring suit. 

2) The classic rule is that the benefit of an easement cannot be extended to non-dominant land. This results usually in a technical trespass so there are only nominal damages. 

3) But perhaps we shouldn’t declare damages here: there should be an injunction…allow the parties to negotiate. We are then concerned however with bi-lateral monopolies. 

4) The restatement says you need to put up with technological advances…if you grant an easement for a horse and buggy you need to allow use of cars on the road. You also need to make room for advancement. You can’t freeze the easement in time.  

5) Note that easements by prescription will generally have a narrower scope than those by prior existing use. You were sleeping on specific use, not general use. 
6) Easement appurtenant b/c has to do with the land.

A private easement of way does not usually permit the easement owner to install on the easement above ground or under ground utilities, such as electrical lines or sewer pipes.  Most courts hold such uses are not reasonably foreseeable by the parties.


M.  PRESEAULTS V. U.S.

(1) Preseaults buy property and bring suit claiming that the federal gov’t acting through the ICC took their property when it authorized the conversion of the former rr right of way to public trail use.

(2) Language of property transfers – court says acquired land through an easement, not fee simple b/c rr acquired only what it needed, an easement for its roadway, necessary for its limited purpose

(3) Scope of rr’s easement –  court looks at intention of creators of easement and says this current purpose was not contemplated so not covered as a public trail but only by rr.  Court narrowly defines enlargement in scope of the trail.

(4) Was easement abandoned by rr – court says yes b/c ripped out tracks and never replaced them – more than non-use.

(5) Is public use of the land a taking of private property which requires compensation – court says yes and denies Preseaults their motion for injunction, choosing instead to give them FMV for the strip of land.
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